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PROPOSED BY: ------
INTRODUCTION DATE: ------

ORDINANCE NO. 2023-012 

ADOPTING AMENDMENTS TO WHATCOM COUNTY CODE CHAPTER 16.50 (C-PACER 
PROGRAM) 

WHEREAS, th e Council wishes to continue th e Commercial Property Assessed Clean Energy and 

Res iliency ("C-PACER") program est ablished in RCW 36. 165.005 and WCC Chapter 16.50; and, 

WHEREAS, Planning and Development Services has made Council aw are of certain language in 
the code that has kept financial institutions from using the program, which Counci l wishes to rectify; 

and, 

WHEREAS, the Wh atcom County Council review ed and considered staff recommendations and 

public comments on th e propose d amendments; and 

WHEREAS, the County Council hereby adopts th e following findings of fact: 

FINDINGS OF FACT 

1. In RCW 36.165 .005, the State Legislature granted county governments in Was hington the authority 
to establish a Commercial Property Assesse d Clean Energy and Resiliency ("C-PACER") program that 

jurisdictions can voluntarily implement to ensure that free and willing owners of agricultural, 

commercial, and industrial properties and of multifamily res idential properties with five or more 
dwelling units can obtain low-cost, long t erm fin ancing; and 

2. The State Legislature found th at this financing can be used for qualifying improvements, including 

energy efficiency, water conse rvation, ren ewa ble energy, and resi liency projects; and 

3. The C-PACER program authorized in chapter 36.165 RCW promotes voluntary energy efficiency 

programs, energy conservation, and res iliency; and 

4. Commercial and multi -fa mily buildings are major sources of energy use, and major sources of 

greenhouse gas emissions; and 

5. Permanent improvements to those buildings in the form of efficiency technologies, products, or 

activ ities to reduce or support the reduction of energy consumption, or support th e production of 
clean, renewable energy, can save building owners money, and reduce gree nhou se gas emiss ions 

known to drive climate change; and 

6. In 2007, Whatcom County comp leted a Climate Protect ion and Energy Conse rvation Action Plan that 

laid out specific actions and t arget s for reducing greenhouse gas emiss ions and increas ing energy 
conservation effo rts in response to potenti al climate change; and 

7. The establishment and operation of a C-PACER program se rves important public hea lth and sa fety 

interests; and 

8. A qualifi ed improvement as defin ed in RCW 36.165.010 provides benefits to th e public, either in the 

form of energy or water resource conse rvation, reduced public hea lth risk, or reduced public 
emergency response risk; and 
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9. The (-PACER program authorized in chapter 36.165 RCW is consistent with goals and policies of the 

Whatcom County Comprehensive Plan and the Whatcom County Climate Protection and Energy 
Conservation Action Plan; and 

10. On October 27, 2020 and November 10, 2020, Whatcom County Council discussed the C-PACER 

program, program administration, and costs; and 

11. On March 7, 2023, Whatcom County Council discussed the proposed amendments to the C-PACER 

program and introduced an ordinance to amend WCC Chapter 16.50; and, 

12. On March 21, 2023, the County Council held a duly noticed public hearing on the proposed 
amendments. 

CONCLUSIONS 

1. The amendments to wee Chapter 20.50 are the public interest. 

2. The amendments are consistent with the Whatcom County Comprehensive Plan. 

NOW, THEREFORE, BE IT ORDAINED by the Whatcom County Council that: 

Section 1. Amendments to the Whatcom County Code Chapter 16.50 are hereby adopted as shown 
in Exhibit A. 

Section 2. Staff is authorized to work with Code Publishing to correct and update any cross­
references made ineffective by these amendments. 

ADOPTED this 21st day of March 
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Exhibit A: Proposed Amendments to wee 
Chapter 16.50 (C-PACER Program) 

wee Chapter 16.50 

COMMERCIAL PROPERTY ASSESSED CLEAN ENERGY AND RESILIENCY (C-PACER) 

PROGRAM IN WHATCOM COUNTY 

Sections: 

16.50.010 Establishment. 
16.50.020 Definitions. 
16.50.030 Territory. 
16.50.040 Program administration. 
16.50.050 C-PACER financing. 
16.50.060 C-PACER lien. 
16.50.070 App lication and review. 
16.50.080 Program guidebook. 
16.50.090 Co llection and enforcement. 
16.50.100 Fees. 
16.50.110 Enactment. 
16.50.120 Effect ive date. 
16.50.130 No liabi lity - No public funds. 
16.50.140 Sunset clause. 

16.50.010 Establishment 

There is hereby established within the boundaries of Whatcom County (the "County") a Commercia l 
Property Assessed Clean Energy and Resil iency ("C-PACER" ) program (the "program") in accordance with 
Chapter 36.165 RCW (the "C-PACER Act" ). The County finds that it is convenient and advantageous to 
establish the program, at no net cost to the County, in order to finance qua lified projects (as hereinafter 
defined), repaid by a vo lunta ry assessment on the property benefited by such qua lified projects, and 
that the program is in the public interest, providing for the safety, hea lt h, and environmenta l public 
benefits, and provides for economic development of the community. The program sha ll al low financing 
for the fu ll range of qualified improvements on all eligible properties, as authorized by the C-PACER Act, 
and sha ll abide by and operate according to the C-PACER Act. 

16.50.020 Definitions. 

The defin it ions in this section apply throughout this chapter unless the context clearly requ ires 
otherwise. 

A. "Application checklist" means the list of items in a project application required by the C-PACER Act, 
this chapter, and the program guidebook, and the corresponding documentation that the County 
accepts in order to show the requ irement has been met. 

B. "Assessment" means the vo luntary agreement of a property owner to allow the County to place an 
annua l assessment on their property to repay C-PACER financing. 



C. "Assessment agreement" means an agreement between the County and a property owner whereby 
the County agrees to place an assessment and C-PACER lien on the property to secure the obligation 
to repay the financing. 

D. "Capital provider" means any private entity, thei r designee, successor, and assignees that makes or 
funds C-PACER financing under th is chapter. 

E. "C-PACER financing" means an investment from a capital provider to a property owner to finance or 
refinance a qualified project as described under this chapter. The proposed C-PACER financing for a 
qualified improvement may authorize the property owner to: 
1. Purchase direct ly the related eq uipment and materials for the installation or modification of a 

qualified improvement; and 
2. Contract directly, including through lease, power purchase agreement, or other service contract, 

for the instal lation or modification of a qualified improvement. 
F. "C-PACER lien" mea ns the lien recorded at the County on the eligible property to secu re the 

voluntary an nual assessment, which remains on the property until paid in full. 
G. "E ligible property" means privately owned commercial, industrial, or agricu ltural real property or 

multifamily residentia l real property with five or more dwelling units, as established in WCC Title 20. 
Eligible property may be owned by any type of business, corporation, ind ividua l, or nonprofit 
organization permitted by state law. "Eligib le property" may include ground leases on eligib le 
property and property financed through power purchase agreements. 

H. "Financing agreement" means the contract under which a property owner agrees to repay a capital 
provider for the C-PACER financing including, but not limited to, details of any finance charges, fees, 
debt servicing, accrual of interest and penalties, and any terms relating to treatment of prepayment 
and partial payment of the C-PACER financing. 

I. "Program" means the C-PACER program established under this chapter. 
J. "Program Administrator'' means the department or office designated by the County to administer 

the C-PACER program. 
K. "Program guidebook" means a comprehensive document t hat illustrates the program's territory, 

establishes appropriate guidelines, specifications, approval criteria, and the sta ndard application 
forms for the program consistent with this chapter and the C-PACER Act. 

L. "Project appl ication" means an application submitted to a program to demonstrate that a proposed 
project qualifies for C-PACER financing and for a C-PACER lien. 

M. t'Project Valuation" shall mean the total amount of C-PACER financing a "Qualified Project" is eligible 
for. based on the calculated "Qualified Improvements" . and standards set forth in this chapter and 
Whatcom County C-PACER Guidebook. L ______ _____ _____ ----

M..ti._"Property owner" means an owner of qualifying eligibl e property who desires to insta ll qualified 
improvements and provides free and willing consent to the assessment against the eligible property. 

N.Q,__"Qualified improvement" means a permanent improvement affixed to real property and 
intended to: (1) decrease energy consumption or demand through the use of efficiency 
technologies, products, or activities that reduce or support the reduction of energy consumption, 
allow for the reduction in demand, or support the production of clean, renewable energy, including 
but not limited to a product, device, or interacting group of products or devices on the customer's 
side of the meter that generates elect ricity, provides therma l energy, or regulates temperature; (2) 
decrease water consumption or demand and address safe drinking water through the use of 
efficiency technologies, products, or activities that reduce or support the reduction of water 
consumption, al low for the reduction in demand, or reduce or eliminate lead from water which may 
be used for drinking or cook ing; or (3) increase resilience, including but not limited to seism ic 
retrofits, fire suppression, flood mitigation, stormwater management, wildfire and wind resistance, 
energy storage, and microgrids. 
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G-,_P_. _ "Qualified project" mea ns a project approved by the Program Admin istrator, involving the 
installation or modification of a qualified improvement, including new construction or the adaptive 
reuse of eligible property with a qualified improvement. Together, qualified improvements, inclusive 
of all related and eligible costs pursuant to Chapter 36 .165 RCW that are to be financed as described 
in a project applica tion and approved by the Program Administrator, are a qualified project. 

16.50.030 Territory. 

The program shall be available to all eligible property within the following region, defined by the County 
in accordance with Chapter 36.165 RCW, within the boundaries of the county, including both 
incorporated and unincorporated territory. The region is the incorporated and unincorporated areas of 
Whatcom County. 

16.50.040 Program administration. 

A. Pursuant to the C-PACER Act, the County designates the Planning and Development Services 
Director or their designee as the Program Administrator. The Program Administrator shall review 
and approve the project applications submitted in accordance with the program guidebook, collect 
any fees, ca use the County Executive to execute the documents required by the program guidebook 
to enable a C-PACER financing and provide documents to the applicant or lender to record with the 
County Audito r. 

B. No services, including but not limited to energy audits, project development, or other activiti es 
associated or related to the development of a project application or installation of qualified 
improvements shall be offered through the C-PACER program unless priced separately and open to 
purchase by the property owner from third parti es. 

16.50.050 C-PACER financing. 

A. C-PACER financing, under Chapter 36.165 RCW, is to be provided by capital providers through a 
financing agreement entered into with the owner of an eligible property to fund a qualified project . 

B. The C-PACER financing through a program established under this chapter may include: 
1. The cost of materials and labor necessa ry for installation or modification of a qualified 

improvement; 
2. Permit fees; 
3. Inspection fees; 
4. Financing or origination fees; 
5. Program application and administrative fees; 
6. Project development and engineering fees; 
7. Third-party review fees, including verificat ion review fees; 
8. Capitalized interest ; 
9. Interest reserves; 
10. Escrow for prepaid property taxes and insurance; or 

C. Any other fees or costs that may be incurred by the property owner incident to the installation, 
modification, or improvement on a specific or pro rata basis. 

D. Prior to entering into a financing agreement, the capital provider must receive written consent from 
every holder of a lien, mortgage, or security interest in the rea l property that will be subject to the 
assessment and C-PACER lien agreeing that the property may participate in the program and that 
the C-PACER lien will take precedence over all other liens except for a lien for taxes. Additionally, 
prior to entering into a financing agreement on an eligible property that is a multifa mily residential 
property with five or more dwelling units, the Program Administrator must also receive written 
consent from any holder of affordable housing covenants, restrictions, or regulatory agreements in 



the real property as a condition precedent to the participation in the program by the property 
agreeing that the property may participate in the program and that the C-PACER lien will take 
precedence over all other liens except for a lien for taxes. 

E. The proposed C-PACER financing for a qualified project may authorize the property owner to: 
1. Pu rchase directly the related equipment and materials for the insta llation or modification of a 

qualified improvement; and 
2. Contract directly, including through lease, power purchase agreement, or other service contract, 

for the installation or modification of a qualified improvement. 

16.50.060 C-PACER lien. 

A. The C-PACER lien amount, plus any in terest, penalties, and charges accrued or accruing on the C­
PACER lien: (1) takes precedence over all other liens or encumbrances except a lien for taxes 
imposed by the state, a loca l government, or a junior taxing district on rea l property, which liens for 
taxes shal l have priority over such C-PACER lien, provided existing mortgage holders, if any, have 
provided written consent described in WCC 16.50.0S0(C); and (2) is a first and prior lien, second only 
to a lien for taxes imposed by the state, a local government, or a junior taxing district against the 
real property on which the C-PACER lien is imposed, from the date on which the notice of the C­
PACER lien is recorded until the C-PACER lien, interest, penalties, and charges accrued or accruing 
are paid. 

B. The C-PACER lien runs with the land, and that portion of the C-PACER lien that has not yet become 
due is not accelerated or eliminated by foreclosure of the C-PACER lien or any lien for taxes imposed 
by the state, a local government, or junior taxing district aga inst the real property on which the C­
PACER lien is imposed. 

C. Delinquent insta llments due on a C-PACER lien incur interest and penalties as specified in the 
financing agreement. 

D. After the C-PACER lien is recorded as provided in this chapter, the voluntary assessment and the C­
PACER lien may not be contested on the basis that the improvement is not a qualified improvement 
or that the project is not a qualified project. 

16.50.070 Application and review. 

A. A property owner and capita l provider shall complete a project application and submit it to the 
program administrator for review. 

B. The project application shall require : 
1. An attestation by the property owner that the project is a "qualified improvement" as defined 

by wee 16.S0.020(N) and the program gu idebook. 
2. For an existing building seeking improvements (a) where energy or water usage improvements 

are proposed, a certification by a licensed professional engineer or other professional listed in 
the guidebook, stati ng that the proposed qualified improvements will either result in more 
efficient use or conservation of energy or water, the reduction of greenhouse gas emissions, the 
add ition of renewable sources of energy or water, or the reduction of lead in potable water; or 
(b) where resilience improvements are proposed, a certification by a licensed professional 
engineer stating that the qualified improvements will result in improved resilience and savings 
in insurance, improved property values, or other benefits suffic ient to leverage financing of 
those improvements. 

3. For new construction, a certification by a licensed professional engineer or other professional 
listed in the guidebook stating that the proposed qualified improvements, individually, or acting 
as a whole, will enable the project to exceed the energy efficiency or water efficiency or 
renewable energy or resilience requirements of the current building code of the county. 



C. The Program Administrator shal l review the application according to the application checklist so lely 
to determine whether it is complete, proposes a "qualified improvement," contains no errors on its 
fa ce, and that all information is provided in the substance and form required by the applicat ion 
checklist. If so, the Program Administrator shall sign the checklist indica ting that the project 
application is deemed approved. If a project application is incomplete and/or does not conform to 
the requirements of the application checklist, the program administrator sha ll inform the applicant 
as soon as practicable that the application is denied, the reasons for the denial, and any corrections 
that could make the app lication acceptable. If feasible, the applicant shal l have an opportunity to 
correct the application . !Any resubmitted C-PACER application previously determined incomplete. 
and therefore denied. shall be considered a new application subject- to the submittal fee as set forth 
within the Whatcom County Unified Fee Schedule. C-PACER applications are required to be 
submitted as one complete package with all required materials. or the application will be denied on 
the basis of incompletenessJ 

D. Upon approval of a project application, a property owner or cap ital provider shall provide the 
following completed forms to the Planning and Development Services Department, along with proof 
of signatory authority for all part ies. for execution by the County Executive at least five business 
days prior to close of the C-PACER transaction, along with a requested date for recordation of the 
assessment agreement, notice of assessment interest and C-PACER lien, and assignment of notice of 
assessment and assessment agreement. Elect ronic signatures are acceptable on closing/recordation 
documents. per Whatcom County Auditor sta ndards. 

E. The County Auditor shall record in its real property records the assessment agreement, the notice of 
assessment interest and C-PACER lien, and the ass ignment of notice of assessment and assessment 
agreement. It is the responsibility of the applicant or lender to record the documents at the County 
Auditor's office and pay any appl icable recordation fees. 

F. For a property owner and capital provider whose project application is denied by the County's 
Program Administrator, either party, or both, may request an adjudicative proceeding before the 
County's Hearing Examiner, cons istent with the County's rules and subject to the appl icable 
provisions of Washington's Administrative Procedures Act, Chapter 34.05 RCW. 

16.50.080 Program guidebook. 

A. The C-PACER program shall be adm inistered in accordance with the requirements contained in the 
program guidebook, adopted herein by reference and available through the Whatcom County 
Council office and online at www.whatcomcounty.us through an ordinance search. The program 
guidebook shall include: 
1. A project application form, to be used by the property owner and capital provider. 
2. An application checklist, to be used by the program administrator to review and approve or 

disapprove an application. 
· 3. A form assessment agreement. 
4. A form notice of assessment in terest and C-PACER lien. 
5. A form assignment of notice of assessment interest and assessment agreement. 
6. A statement that the period of the financing agreement will not exceed the usefu l life of the 

qualified project, or weighted average life if more than one qualified improvement is included in 
the qualified project. 

7. A description of the application and review process established under WCC 16.50.070. 
8. A statement explaining the lender consent requirement under the C-PACER Act. 
9. A statement explaining the requ irements for qualifying as a capita l provider for this program. 
10. A statement that the County has no liability as a result of the agreement and a statement that 

neither the County, its govern ing body, executives, or employees are personally liab le as a result 
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of exercising any rights or responsibilities granted under this chapter, especial ly and including all 
actions related to, or arising from, administering the program. 

11. A description of the marketing and participant educational services, if any, provided in support 
of the program. 

B. The program guidebook and forms may be updated by the Program Administrator without approval 
by the Whatcom County Council, so long as it complies with this chapter and Chapter 36.165 RCW. 

16.50.090 Collection and enforcement. 

A. The assessment and C-PACER lien shall be assigned by the County to the capital provider at the close 
of any approved C-PACER financing by the County, as provided in RCW 36.165.050(3). The C-PACER 
lien, as assigned to the capital provider, sha ll maintain the same precedence and priority and 
characteristics set forth in wee 16.50.060. 

B. Billing, collection and enforcement of delinquent C-PACER liens or C-PACER financing installment 
payments, including foreclosure, shall remain the responsibility of the capital provider. 

C. Pursuant to the assessment agreement, the C-PACER lien sha ll be solely enforced by the capital 
provider at any time after one year from the date of delinquency, and may be foreclosed in the 
same manner as a mortgage lien under Chapter 61.12 RCW, except that no sale of the property sha ll 
discharge or in any manner affect the priority of the C-PACER lien with respect to installments not 
yet due and payable at the time of sale, and no deficiency judgment may be sought by the capital 
provider with respect to any unpaid assessment at the time of sale. The participation of the County 
Sheriff in any such foreclosure action shall not be deemed in violation of, or inconsistent with, RCW 
36.165.110 limiting the role of the County in the enforcement of a C-PACER lien. 

D. The capita l provider may also pursue any other enforcement method authorized under Chapter 
36.165 RCW, as it may be amended from time to time. 

16.50.100 Fees. 

An appl ication fee as provided in the Unified Fee Schedule shal l be paid to the County when the project 
application is submitted. 

Upon approval of an application by property owner and a capital provider, and prior to recordation of 
documents for a C-PACER transaction, the parties sha ll pay a program fee as provided in the Unified Fee 
Schedule, as a good faith estimate of the costs of establishing and implementing the program, to the 
County to make the costs of the C-PACER program cost-neutral. 

16.50.110 Enactment. 

The provisions of this chapter are hereby declared to be severable and if any section, phrase or 
provision shal l for any reason be declared by a court of competent jurisdict ion to be invalid or 
unenforceable, such declaration shall not affect the validity or enforceabi lity of the remainder of the 
sections, phrases and provisions hereof. All ordinances, orders, resolutions, and parts thereof in conflict 
herewith are to the extent of such conflict hereby repea led upon the effectiveness of this chapter. No 
provision of the Whatcom County Code or violation of any provision of the Whatcom County Code shall 
be deemed to impair the validity of this chapter or the instruments authorized by this chapter or to 
impair the security for or payment of the instruments authorized by th is chapter; provided further, 
however, that the foregoing shall not be deemed to affect the availabi lity of any other remedy or 
penalty for any violation of any provision of the Whatcom County Code. In the event and to the extent 
of a conflict between this chapter and Chapter 36.165 RCW, Chapter 36 .165 RCW sha ll govern. 
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16.50.130 No liability - No public funds. 

A. This chapter does not confer any right of action nor property interest upon any party to a C-PACER 
transaction against the County, and the County shall incur no liability for enacting this program, nor 
shall the County be liable or members of its governing body, executives, or employees be personally 
liable as a result of exercising any rights or responsibilities granted under this chapter. 

B. The County shall not enforce any privately financed debt under this chapter. Th e County shall not 
use public funds to fund or repay any loan between a capital provider and property owner. No 
section under this chapter shall be interpreted to pledge, offer, or encumber the full faith and credit 
of the County, nor shall the County or any local government with in the county pledge, offer, or 
encumber its full fa ith and credit for any lien amount through a program. 
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