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Each person in Whatcom County has a fundamental right to a healthful and safe
environment in which to live and grow. With this right comes a responsibility to
contribute to the protection and enhancement of our natural environment.
Consequently, an important goal of the Whatcom County Comprehensive Plan is to
protect or enhance the county's environmental quality. This means that, individually
and collectively, we have the obligation to protect these resources for our children
and their children. Essential to this is the establishment of safe development
practices and patterns that do not significantly disrupt ecosystems and that ensure
the continuation of ample amounts of clean water, natural areas, farmlands, forest
lands, and fish and wildlife habitat.
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Chapter Organization

16
17
18
19
20
21

This chapter is composed of an introduction and four sections organized by topic
heading. The first section, entitled "General Environmental Management,"
addresses general environmental goals and policies. The remaining three sections
deal with Natural Hazards, Water Resources, and Ecosystems. Together, the
sections of this chapter provide the direction necessary to ensure and promote
long-term sustainability of the environment in Whatcom County.
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Purpose
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Whatcom County's natural environment, with its seasonally abundant supply of
water, its beauty, and its other natural resources, has attracted people to our
community for generations. This setting is important to our sense of well-being, to
our health, to our economic well-being, and to our future. Sustaining these assets
in the face of increasingly intense human activity becomes more difficult each year.
The challenge of protecting this environment while accommodating growth requires
maintaining guidelines for development so that growth does not ultimately overrun
the very assets that brought most of us here. The purpose of this chapter is to
create such guidelines.
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GMA Goals and Countywide Planning Policies
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GMA Planning Goal 10, "Environment" (RCW 36.70A.020(10)), provides the
directive for much of this chapter. It requires Whatcom County to "protect the
environment and enhance the state's high quality of life, including air and water
quality, and the availability of water." In addition, some of the goals and policies of
this chapter support Planning Goal 9, "Open Space and Recreation" (RCW
36.70A.020(9), which directs the county to "conserve fish and wildlife habitat."
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Relative to environmental protection, Whatcom County's Countywide Planning
Policies (CWPP) give the most attention to water issues. They state, "The quality of
life and economic health of Whatcom County communities depend on the
maintenance of a safe and reliable water supply. All jurisdictions and water
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purveyors should cooperate to ensure the protection and quality of the area's water
resources." Specific policies address water, promoting inter-jurisdictional
cooperation in conserving, protecting, and managing the water resource, and in
reducing water pollution (CWPP Policies N.1 – 6). The CWPPs also support
protecting wildlife habitat and corridors, natural drainage features, and "other
environmental, cultural and scenic resources."
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GMA Requirements
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The GMA requires Whatcom County to identify and manage critical areas in such a
manner as to prevent destruction of the resource base and reduce potential losses
to property and human life. The GMA has identified Critical Areas to include the
following areas and ecosystems:
•
•
•
•
•

Wetlands
Critical Aquifer Recharge Areas
Fish and wildlife habitat conservation areas
Frequently flooded areas
Geologically hazardous areas
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Environmental Setting
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Whatcom County bedrock geology can be divided into five bedrock geologic
provinces. From east to west these provinces are the Methow terrain, the Cascade
Crystalline Core, the Northwest Cascades System, the Fraser Lowland, and the San
Juan Island system. Tectonic activity over the past 15 million years has created the
present North Cascades and the formation of Mount Baker, a 10,000-foot high
composite volcano.
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The mountains of Whatcom County, as well as the streams, lakes, valleys, hills, and
shoreline features are the result of millions of years of geologic events. Over 2.5
million years ago, during the Ice Ages, glacial ice invaded the Puget Sound lowlands
from the north at least four times, with the last major glacial event, the Fraser
Glaciation, ending approximately 12,000 years ago. A minor advance of glacial ice,
the Sumas Advance, ended approximately 10,000 years ago. The ice formed from
the accumulation of snow in the British Columbia Coast Range and interior of British
Columbia. Numerous glaciers are still present within the mountains of Whatcom
County, and some of these mountain glaciers formerly extended far down the
mountain valleys of the County. The underlying bedrock was deeply eroded during
these glacial events creating very steep mountainsides, and in some areas,
particularly in northwestern Whatcom County, a thick sequence of glacial related
sediments was deposited. The glacial ice was approximately 6,000 feet thick in the
vicinity of Bellingham.
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Two main glacial advances are the most important to our area, the Salmon Springs
glaciation and the later Vashon glaciation. Each time the massive glacier advanced,
it dammed up the Puget lowlands to form a huge lake. As the floating ice melted,
sand, gravel, clay and occasional boulders would melt out of the ice and fall to the
sea floor. This deposit, the Bellingham Drift, covers the ground surface over a large
area of western Whatcom County. Each time the Ice Age glacier advanced, it also
compacted underlying sediments with its great weight. It created a concrete-like
Whatcom County Comprehensive Plan
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material called "till" (also known as "hardpan") beneath it. Because the Bellingham
Drift consists primarily of clay and silt, it is relatively impermeable; water tends to
accumulate on the ground surface. Wetlands are common on the Bellingham Drift.
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On the bottom of the lake, "rock flour", the finely ground remains of rocks
pulverized by glacial action, settled out. These deposits became the familiar "blue
clays" of the Puget lowland. The milky color of the Nooksack River is due to the
same kind of rock flour, created by glacial activity on the slopes of Mount Baker.
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Additionally, each time the glacier retreated, water from the melting ice deposited
thick layers of sand and gravel known as "outwash." The outwash areas are
typically where we find our most productive aquifers, since these loose sands and
gravel are porous and drain rapidly. While these areas absorb rainwater for our
later use from wells, they are also vulnerable to contamination. An example of this
phenomenon is found in the outwash sands and gravels resulting from the Sumas
Advance. Large meltwater streams and rivers flowed from this glacier depositing
the Sumas Outwash sands and gravels. The Sumas Outwash sands and gravels
make up the best non-floodplain farmland in the County and some of the highest
quality construction gravel deposits. Abandoned outwash channels were formerly
used as sources of peat.
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Each of these glacial sediments, lake bed deposits, till and outwash is present in
various places and in varied combinations in Whatcom County. These sediments
provide both the formations that hold the groundwater for many of the area's wells,
and the parent material for most of the different soils.
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Out of these long physical processes a complex natural ecology has emerged that
supports a diversity of wildlife. Many of our lakes, rivers, and streams support fish
including, but not limited to, native species such as the five pacific salmon
(Chinook, Coho, Sockeye, Chum, Pink) as well as Steelhead, Rainbow Trout,
Cutthroat (coastal and resident), Bull Trout, and Dolly Varden. Every year salmon
return to spawn in the streams and rivers of Whatcom County. Whatcom County is
located within the Pacific Migratory Flyway and serves as a stopover and critical
habitat area for many migratory birds. Bufflehead and goldeneye ducks winter here.
Additionally, numerous bird species including scoters, snow geese, trumpeter
swans, canvasbacks, cormorants, grebes, loons, and other migrating waterfowl
pass through every spring and fall as they travel between their breeding grounds in
Alaska and Canada and their wintering grounds in California and Mexico. Mallards,
Canada geese, great blue herons, and numerous songbirds live in the county
year-round. Maintaining these unique resources is a high priority for both present
and future county residents. Whatcom County is home to a distinct subspecies of
the Great Blue Heron, which has the third largest colony in the Puget Sound area.
The wetlands, fields, streams, and nearshore habitat in the county support many
birds of special concern, such as the bald eagle (protected under the Bald and
Golden Eagle Protection Act), the pileated woodpecker (candidate for State
threatened list), and the peregrine falcon (ESA candidate species). The National
Audubon Society has designated Semiahmoo, Drayton Harbor, and Birch Bay as
“Important Bird Areas.”
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Environmental Management
Introduction
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General environmental goals and policies are intended to provide guidance for
environmental management that will promote environmental protection and good
stewardship practices through a balance of public education and involvement;
incentives, acquisition, and voluntary programs; land use planning and regulations;
environmental monitoring; and intergovernmental cooperation. These goals and
policies are also intended to provide guidance to County government as it assists its
citizens in maintaining a balance between individual property rights, economic
development, and environmental protection.
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Background Summary
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Development in the last 100 years has had a significant impact on the natural
environment in Whatcom County. At the turn of the 20th century, some areas
surrounding Lynden, Sumas, and Ferndale were logged, drained, and converted to
agricultural land and other types of development. In the intervening years, many of
the remaining forests were logged, many streams re-routed and channelized, and
much of the native vegetation removed and replaced with a wide variety of
introduced vegetative types. Roads now crisscross most areas, with homes, farms,
businesses, and industries scattered throughout the county.
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Issue, Goals, and Policies
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There are designated lands in Whatcom County that can still accommodate
development. Whatcom County also has areas that are sensitive to human activity,
including wetlands, streams, lakes, and marine shorelines, and lands that can pose
a hazard to the community, including floodplains and unstable slopes. In these
areas development must be carefully planned or limited to maintain environmental
quality and public safety. This can be done through the creation and
implementation of goals and policies that seek to reduce hazards and prevent
adverse environmental impacts.
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Community and Environmental Protection
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The elements of the natural environment: water, air, soil, plants, and animals; are
interconnected and interdependent, functioning as one dynamic ecosystem.
Environmental resources within this ecosystem are extensive and, in some cases,
irreplaceable. They provide important beneficial uses to the community such as: the
supply of clean drinking water; management of stormwater run-off and flood
hazard management; support for a wide variety of fish and wildlife; fresh air; and a
sense of place in which residents invest, enjoy, and expect.
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Some of these same resources result in serious environmental constraints or pose a
hazard to development and a danger to the community. Flooding in the Nooksack
River is frequent and impacts much of the valley floor. There are numerous
wetlands and hydric soils throughout the lowlands that provide critical wetland
functions and are generally unsuitable for development. The steep gradient and
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geologic structure of the mountain ranges in conjunction with heavy annual
precipitation can contribute to slope instability and flood-prone drainage basins.
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Much of the environmental degradation and destruction to property occurs as a
result of a lack of information or understanding rather than willful action.
Ecosystems are subtle and complex. Too often both their benefits and hazards are
not readily apparent to the community. Additionally, baseline information is not
always available to help identify the real costs or hazards of building in Whatcom
County. There is a need for further research and education.
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Goal 10A:

Protect natural resources and systems, life, and property
from potential hazards.
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Policy 10A-1:

Support good stewardship of Whatcom County lands, and apply
this principle to the management of public lands.
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Policy 10A-2:

Protect the environment through a comprehensive program that
includes voluntary activity, education, incentives, regulation,
enforcement, restoration, monitoring, acquisition, mitigation,
and intergovernmental coordination.
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Policy 10A-3:

Continue to identify, designate, and protect Critical Areas and
other important environmental features.
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Policy 10A-4:

Manage designated Critical Areas as needed, to minimize or
protect against environmental degradation and reduce the
potential for losses to property and human life.
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Policy 10A-5:

Actively pursue voluntary, cooperative, and mutually beneficial
efforts aimed at advancing county environmental goals.
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Policy 10A-6:

Aim to meet or exceed national, state, and regional air quality
standards. Work with the Northwest Clean Air Agency to ensure
compliance with applicable air quality standards.
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Policy 10A-7:

Using Best Available Science, support efforts to educate and
inform the public as to the benefits of a healthy and viable
environment, ecologically fragile areas, and their economic and
social value.
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Policy 10A-8:

Lead and/or coordinate efforts with property owners, citizen
groups, and governmental and non-governmental agencies in
furthering Whatcom County's environmental goals and policies.
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Policy 10A-9:

Cooperate with state and federal agencies and neighboring
jurisdictions to identify and protect threatened and endangered
fish and wildlife species and their habitats.
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Policy 10A-10:

Support acquisition, conservation easements, open space, and
other such programs to protect high-value natural areas as
identified through the GMA planning process, the Natural
Heritage Plan, the state Priority Habitats and Species (PHS)
program, the Lake Whatcom Management Program, and other
sources.
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Policy 10A-11:

Designate high-value open space and natural areas for
acquisition, conservation easements, open space, and other
such programs to protect these natural areas upon request or
consent of the property owner.
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Policy 10A-12:

Broadly inform the people of Whatcom County of the locations
of potential development constraints associated with natural
conditions. Information should include known natural hazards
and an assessment of the potential danger to both the property
owner and the public.
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Administration and Regulation
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There are currently a multitude of regulations and administrative processes at the
federal, state and local level that, together, have become excessive and difficult to
understand. Conflicting regulations and complicated administrative processes can
create undue hardship on community members and result in reduced levels of
environmental protection.
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Goal 10B:

Simplify and harmonize regulations
identification,
delineation,
and
environmental features.
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Policy: 10B-1:

Develop, as a significant component of a comprehensive
environmental management program, non-regulatory measures
that
include
voluntary
activity,
education,
incentives,
restoration, acquisition, advanced mitigation (i.e., mitigation
done in advance of impacts), and intergovernmental
coordination.
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Policy 10B-2:

Provide incentives for good stewardship of the land through the
use of non-regulatory and innovative land use management
techniques.
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Policy 10B-3:

Support education as an important tool in developing public
appreciation for the value of ecosystems and provide the public
with informational materials and presentations relating to
natural system functions, regulations, and issues.
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Policy 10B-4:

Promote cooperation and coordination among involved
government agencies when multiple agencies have jurisdiction
over aspects of a single project.

35
36
37

Policy 10B-5:

Process the environmental review of building and development
permit applications within an established timeframe that is
predictable and expeditious.
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Policy 10B-6:

Provide clear, timely, appropriate, and understandable direction
to citizens, developers, and property owners.
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Policy 10B-7:

Ensure regulations are as simple and easy to understand as
possible and maintain effective inspection, compliance, and
enforcement measures as necessary.
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Policy 10B-8:

Recognize the policies of the Whatcom County Shoreline
Management Program as constituting a “Shoreline Element” of
this plan. The shoreline program regulations and policies shall
be considered to be consistent with this plan.

5

The Environment and Property Rights

6
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Prior to the 1970s, growth in Whatcom County was relatively slow and received
little management. As a result, private property owners were left to their own
resources as they determined how best to use their land. However, as increasing
numbers of people moved to this area and settled, a greater demand was placed on
Whatcom County's natural resources.
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The problems that arise from this situation have caused many to realize what one
person does with his/her property may have an impact on the larger environmental
system that sustains us as a community and on the rights of other property
owners.
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Land use decisions can no longer be considered exclusively private matters. We are
aware public actions impact every private citizen in Whatcom County and private
actions may have public consequences as well. To that end, the law must protect
the public good from detrimental private actions. Nevertheless, the right of the
individual to use his or her property, within the bounds permitted by law, is a value
supported by law and the community and must be recognized when making land
use decisions in Whatcom County.
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Goal 10C:

In implementing environmental policies, provide for
protection
of
private
property
rights,
economic
opportunities, and plan appropriately for growth.
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Policy 10C-1:

Actively pursue voluntary and cooperative efforts that advance
Whatcom County's goals in a mutually beneficial manner.

27
28
29
30

Policy 10C-2:

When adopting new environmental protection programs,
consider multiple economic parameters including development
objectives, impacts, and the economic benefits of the natural
environment as both a resource and an amenity.
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Policy 10C-3:

Emphasize an approach to environmental protection by
encouraging the use of conservation easements, open space
taxation, land acquisition, purchase/voluntary, workable transfer
of development rights, and other mechanisms that assist
affected property owners.
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Policy 10C-4:

Avoid standards and procedures likely to require compensation
to property owners or invalidation of such rules.

38

Climate Change

39
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42

Climate change is a global phenomenon that has the potential for significant local
impacts to natural resources, ecosystem functions, as well as human health,
infrastructure, and the economy. In Washington State, the Climate Impacts Group
(CIG), a consortium of scientists at the University of Washington, has done the
Whatcom County Comprehensive Plan
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most extensive analysis of potential local climate change impacts in the Pacific
Northwest. Based on a range of climate change model projections, as well as peerreviewed scientific publications, the CIG concludes that during the next 20-40 years
the Pacific Northwest climate may change significantly. See Climate Change
Impacts and Adaptation in Washington State: Technical Summaries for Decision
Makers, Climate Impacts Group, University of Washington, December 2013. The
CIG confirms that global climate models project mid-21st century temperatures in
the Pacific Northwest higher than the natural range of temperature observed in the
20th century. The CIG reports that as a result of likely climate change, causing
slightly higher average annual temperature, impacts to the Pacific Northwest will
likely affect a broad spectrum of the natural environment, but most notably
changes to water resources, including:

13
14

•

More precipitation falls as rain rather than snowfall in the Cascades due to an
increased snow-line elevation;

15

•

Decreased (winter) mountain snowpack and earlier (spring) snowmelt;

16

•

Higher winter streamflow in rivers that depend on snowmelt;

17
18
19

•

Higher winter streamflow in rain-fed river basins resulting in scouring floods
that negatively affect salmon populations if winter precipitation and rain-onsnow events increases in the future as projected;

20

•

Earlier peak (spring) streamflow in rivers that depend on snowmelt;

21

•

Lower summer streamflow in rivers and streams; and,

22
23

•

Decreased water in summer for irrigation, fish, human consumption and
recreational use (more drought-like conditions).
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Climate change impacts are likely to include longer-term shifts in forest types and
species, potentially increasing wildfire risk and greater exposure to insects and
disease. Nearshore and riverine fisheries may be subjected to increased stress due
to even lower average summer stream flows (and higher summer stream
temperatures) and increased acidity in Puget Sound. Agricultural sector concerns
include the cost of climate adaptation, development of more climate-resilient
technologies, and management and availability of adequate water supplies.
Susceptibility to natural hazards is also expected to intensify due to climate change,
including increased landslides, erosion, and coastal and riverine flooding due to
more winter rainfall, and potential rising sea levels.

34
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In 2007, Whatcom County completed a Climate Protection and Energy Conservation
Action Plan that laid out specific actions and targets for reducing greenhouse gas
emissions and increasing energy conservation efforts in response to potential
climate change.

38
39
40
41

In addition many insurance industry experts are now factoring in the costs of
climate change into insurance premiums as the increase in the frequency and
severity of extreme weather events around the world results in a corresponding
increase in claims costs.

42
43

Local government, residents and businesses must anticipate that as the climate
changes, more frequent and severe damage to private and public infrastructure will
Whatcom County Comprehensive Plan
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occur. Maintenance costs and insurance premiums can be expected to increase
accordingly.

3
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Goal 10D:

Strengthen the sustainability of Whatcom County’s
economy, natural environment, and built communities by
responding and adapting to the impacts of climate
change.

Policy 10D-1:

Whatcom County’s natural resource-based economic sectors,
ecosystems, water resources, infrastructure, emergency
management, and public health all face climate change related
risks in the future. The County should consider potential longrange climate change implications into its on-going functional
planning and implementation actions. The County should:

7
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1. Study the resilience of its natural and built environments to
the potential impacts of climate change;

15
16

2. Identify the relative vulnerability of these sectors to climate
change; and,

17
18
19

3. Examine the adaptive capacity of these sectors to cope with
or mitigate climate change and take advantage of any
beneficial opportunities.
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21

Policy 10D-2:

Develop strategies that encourage a diversified and sustainable
economy that is resilient to the impacts of climate change.
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23

Policy 10D-3:

Promote the efficient use, conservation, and protection of water
resources.

24
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Policy 10D-4:

Pursue strategies to reduce the vehicle miles traveled (VMT) in
the county by encouraging expanded availability and use of
public transportation, carpooling, and non-vehicular modes of
transportation.

28
29
30

Policy 10D-5:

Establish land use patterns that minimize transportation-related
greenhouse gas emissions and encourage preservation of
natural resource lands and the protection of water resources.

31
32
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Policy 10D-6:

Convene a climate impact advisory committee by 2017. The
advisory committee should consist of (but not be limited to)
experts in energy efficiency and carbon emission reduction,
representatives from Whatcom County, and interested
community members. The committee will be tasked with:

36
37

•

Evaluating Whatcom County’s compliance
targets set forth in the 2007 Climate Plan;

38
39

•

Establishing new targets that meet or exceed state and
federal climate impact goals;

40
41

•

Updating the Climate Plan, at minimum every five years, or
as needed to meet targets;

42

•

Recommending
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Comprehensive Plan in accordance with meeting Whatcom
County’s emission reduction goals;

3
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5
6

•

Ensuring that Whatcom County government facilities and
operations are designed to meet or exceed goals and
standards resolved in the current Climate Protection and
Energy Conservation Action Plan; and

7
8
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•

Recommend updates to Whatcom County land use policies
and development regulations to support renewable energy
development goals.
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Policy 10D-7:

Encourage sustainability by developing strategies and practices
to increase the use of renewable, net-neutral carbon energy in
Whatcom County facilities and County vehicles, with a goal of
net zero man-made carbon emission by 2050.
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Policy 10D-8:

Encourage sustainability by developing strategies and practices
to reduce landfill waste from Whatcom County government
facilities to near zero.
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Policy 10D-9:

Identify responsible parties and agencies and encourage them
to identify and properly seal and/or burn methane that is
escaping into the atmosphere from wells.

20
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Policy 10D-10:

Create updates to Whatcom County land use policies and
development regulations to support renewable energy
development goals.

23
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Policy 10D-11:

Protect ecological functions and ecosystem-wide processes of
Marine Resource Lands and critical areas in anticipation of
climate change impacts, including sea level rise.
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Natural Hazards

27

Introduction

28
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30
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The location, climate, and geology of Whatcom County combine to create many
natural hazards to people and their developments. Earthquakes, volcanoes,
landslides, and flooding are some of the major natural hazards found in our region.
Additionally, old mines are scattered around the county that could be dangerous to
the community. Natural Hazards goals and policies are intended to provide
guidance to county government as it assists its citizens in effectively managing
natural hazards in a manner that minimizes the danger to each member of this
community, while continuing to provide for economic opportunities.

36

Background Summary

37

Natural Hazards include the following (Map 10-4):

38
39
40

Landslide Hazards – The geologically recent retreat of glaciers from the Whatcom
County landscape, succeed by contemporaneous geomorphic processes of erosion,
sediment transport, deposition, isostatic rebound and tectonic uplift, has left many
Whatcom County Comprehensive Plan
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hillsides over-steepened and susceptible to naturally occurring and humantriggered slope failure and erosion. Several large, well-known landslides are
presently active in Whatcom County, such as the Swift Creek Slide on Sumas
Mountain. In addition, numerous large-scale, pre-historic slope failure deposits
have been mapped by past workers and are readily identified in more recently
available LiDar imagery. Various slope failure processes contribute to the mosaic of
landslide hazards present in the county and the potential exists for a multitude of
impacts ranging from periodic small- to large-scale rockfall and slides, massive
debris slides and avalanches, destructive debris flows, and deep-seated earthflows,
slumps and slides. These landslide processes act on large- and small-scale, and
though much less catastrophic in nature, smaller landslides occur more frequently
and pose a continual hazard to County residents and infrastructure. Certain types of
geologic conditions and formations commonly cause landslides, namely the
Chuckanut Formation and the Darrington Phyllite, but are also frequently observed
in unconsolidated glacial sediments, in the presence of day-lighting groundwater
seams and springs, on slopes in excess of 35 percent, along coastal bluffs, and in
areas of fluvial erosion.
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Alluvial Fan Hazards – Alluvial fan hazards areas exist where steep mountain
streams flow onto floodplains or into lakes and deposit debris and sediment.
Because these streams are steep and flow in confined canyons, they can carry more
sediment and debris than a similar-sized stream flowing over flat land. During a
large storm, streams on alluvial fans can create catastrophic flooding and debris
floods, such as were experienced in 1983 in the Lake Whatcom area. During this
storm event, the Sudden Valley development on Lake Whatcom incurred significant
damage to property from flooding and debris flows on the Austin Creek alluvial fan.

26
27
28
29
30
31
32
33
34
35
36
37

Flood Hazards – Heavy winter rains and a transient snowpack combined with the
steep and sometimes unstable slopes of Whatcom County's foothills create
conditions ideal for flooding and debris flows along many of our rivers and streams.
The Nooksack River floodplain alone covers 38,000 acres in Whatcom County. In
1989 and 1990, the Nooksack River overflowed and flooded lowland Whatcom
County causing millions of dollars of damage. During some extreme floods, the
Nooksack River overflows near Everson and adversely impacts residents along
Johnson Creek in Sumas, and in the Abbotsford area of British Columbia. It is
projected that climate change will increase flood risk, due to increased sea level
and changes in rainfall patterns. Significant damage may result from such floods. In
1991, Whatcom County formed a countywide Flood Control Zone District to address
the major flooding issues in the county.

38
39
40
41
42
43
44
45

Volcanic Hazards – The presence of Mt. Baker is an asset to our region. Its
10,778-foot peak is one of the dominant features of Whatcom County's landscape.
However, Mt. Baker is also considered one of the most active volcanoes in the
Cascade Range, and of the six major volcanoes in the range, Mt. Baker is
considered by geologists to be very hazardous during and after an eruption.
Pyroclastic flows, ash flows, and especially volcanic mudflows, also known as
lahars, are believed to be the greatest dangers to human life and development in
Whatcom County. Geologic evidence indicates that an eruption on Mt. Baker caused
Whatcom County Comprehensive Plan
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8
9
10
11
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a major lahar about 6,600 years ago that inundated the Middle Fork Nooksack
Valley from its headwaters downstream past the confluence with the North Fork at
Welcome. The same lahar is now known to have been over 300 feet deep in the
upper reaches of the Middle Fork and extended as far west as Nugent’s Corner. A
major lahar along the Nooksack would divert the river from its channel and cause
mass flooding. Fortunately, volcanic eruptions are infrequent with periods of
hundreds and thousands of years between events, but this infrequency also makes
forecasting a volcanic eruption extremely difficult. However, a major eruption of Mt.
Baker would pose a serious threat to human life and property. The deeply
weathered nature of the rocks forming Mt. Baker may also fail, triggering a
mudflow that would travel rapidly down the stream channels ringing the volcano
and result in damage similar to that from a volcanic eruption trigger. Mapping over
the past decade of other Cascade volcanoes has demonstrated massive mudflows
extending from the volcanoes to Puget Sound, and from Mount Rainier and Glacier
Peak.

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Earthquake Hazards – Whatcom County lies within the influence of the
convergent plate margin between the Pacific and North American Plate termed the
Cascadia Subduction Zone. Regionally-extensive and damaging earthquakes,
termed mega-thrusts, are possible when stress generated between the subducting
Pacific Plate and over-riding North American Plate is released. A mega-thrust
earthquake is capable of generating an earthquake of magnitude 9, or greater, and
research has indicated an approximate recurrence interval of 500-600 years.
Associated with the stresses generated at the convergent plate margin are shallow,
crustal faults that are mapped throughout Whatcom County. Earthquake activity on
these fault systems is much more frequent than that observed at the Cascadia
Subduction Zone, and the Deming area is considered one of the most seismically
active areas in Washington. Recent research has shown these crustal faults are
capable of generating a magnitude 7 earthquake with an average recurrence
interval of 30 to 50 years. While all buildings are susceptible to damage from
seismic-shaking, structures built on peat soils, large areas of non-structural fill, or
liquefiable soils are prone to more severe shaking during an earthquake. If the
shaking is strong enough, or of sufficient duration, structures may collapse or
become damaged due to building fatigue, ground settlement/liquefaction, and/or
lateral spreading. In addition to seismic hazards posed by the Cascadia Subduction
Zone, a significant mega-thrust earthquake has the potential to generate a large
and destructive tsunami that has the potential to affect most low-bank areas of the
County.

38
39
40
41
42
43
44

Mine Hazards – Mine hazard areas are sites of abandoned underground mine
shafts, adits, and mine tailings. Coal mining was a major industry in Whatcom
County in the early part of the 20th century, and several major mines were
developed in various parts of the county. All of the formerly active mines are now
no longer worked and are abandoned. For the most part these mine locations are
known and mapped, such as the extensive coal mines under the northern part of
the City of Bellingham and in the Blue Canyon area of South Lake Whatcom.
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Issues, Goals, and Policies

2
3
4
5
6
7
8
9
10
11
12
13
14
15

Landslides – Siting human development on or adjacent to known landslide hazard
areas can create health and safety risks. The risks can be elevated due to extreme
weather events and earthquakes, but may also occur with little or no warning. In
the case of the Swift Creek Landslide, the release of asbestos-laden sediment poses
an additional risk to public health. Development activity can de-stabilize naturally
unstable slopes and impact ecosystems. However, predicting the exact timing,
location, or extent of a damaging landslide is difficult, and in particular areas of the
county landslide hazards are not possible to completely mitigate or avoid. In some
circumstances, the development of upland properties may place downslope
neighbors and ecosystems at risk from rockfall or landslides. A similar relationship
holds true for development at the toe of a potentially unstable slope. In either
event, development in proximity to landslide hazards must proceed in consideration
of potential impacts in order to ensure life safety and preserve and protect public
and private infrastructure.

16
17
18
19
20
21

Alluvial Fans – Because alluvial fan areas are associated with streams, are
generally gently sloping and elevated above the adjacent floodplain, and are
located at the base of mountains, they have historically been popular places to
develop. However, once every 10-25 years, a large storm event occurs in our area
and streams flood homes and developments, causing damage to property,
ecosystems, and sometimes loss of lives.

22
23
24
25
26
27
28
29

Flooding – Floodwaters from the Nooksack River can damage homes, agricultural
areas, businesses, and industries in the small cities situated along the river; fish
and wildlife habitat and other ecosystems; and disrupt transportation and utility
corridors. Storm tides can flood homes and roads along low, exposed marine
shorelines in the Birch Bay, Sandy Point, Point Roberts, and Gooseberry Point
areas. Homes along Lake Whatcom, Lake Samish, and Cain/Reed Lakes have also
been impacted by flooding during extreme storm events. Property and public safety
are also impacted by rapid channel morphology events.

30
31
32
33
34

Volcanos – A volcanic eruption or mudflow at Mount Baker could potentially
severely affect river flow on the Nooksack River or Baker River and cause severe
property damage near the volcanoes or along lahar routes. A lahar is an extremely
rare and unpredictable occurrence. Evacuation routes should be planned and made
public. Development should be regulated according to the Critical Areas Ordinance.

35
36
37
38
39

Earthquakes – A major earthquake may likely and significantly affect Whatcom
County. If the shaking is strong enough, buildings may collapse, roads could be
damaged, and/or communications, power, and utilities could be severely disrupted,
mud and rock slides could occur on unstable slopes, and local sea levels may
change as shorelines assume altered post-quake elevations.

40
41
42
43

Mines – Some abandoned mine areas may pose a risk of ground subsidence from
the collapse of abandoned mine shafts. Air and water pollution may also be hazards
associated with abandoned mine tailings and trapped toxic gases. Development on
or near mine hazards could be adversely impacted.
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1
2
3

Gas wells – Several exploratory oil & gas wells have been drilled around the
county over the last 70+years. Some of these present potential environmental
hazards due to ongoing leakage of gas.

4
5
6
7
8

Old Landfills – There are known abandoned landfills in the County and possibly
some that are unknown. There are also several sites around the County that
contain large numbers of abandoned vehicles and other debris. As with most
landfills these locations pose some degree of risk of hazardous substances leaking
into local aquifers.

9
10
11
12

Balanced Management – A central issue common to all development in natural
hazard areas is the need for Whatcom County to balance the responsibility of local
government to protect the public interest and provide for a safe and healthy
environment while safeguarding the rights of private property owners.

13
14
15
16
17
18
19

Economic Impact – Damage to private and public property resulting from the
siting of human development in areas of natural hazards is significant to the people
of Whatcom County. The 1990 Nooksack River floods caused over $20 million
dollars in damage to roads, bridges, buildings, and farmland. Disaster relief efforts
are expensive and dangerous to conduct during an emergency. Public efforts to
reduce hazards, such as the establishment of the Flood Control Zone District, are
also expensive.

20
21
22
23
24
25
26
27
28
29
30
31

Goal 10E:

Minimize potential loss of life, damage to property, the
expenditure of public funds, and degradation of
ecosystems resulting from development in hazardous
areas such as floodplains, landslide-prone areas, seismic
hazards areas, volcanic impact areas, abandoned mine
and exploratory gas well locations, potentially dangerous
alluvial fans, and other known natural hazards by
advocating the use of land acquisition, open space
taxation, conservation easements, growth planning,
regulations, and other options to discourage or minimize
development, or prohibit inappropriate development in
such areas.

32
33

Policy 10E-1:

Avoid or minimize public investments for future infrastructure
development on known natural hazard areas.

34
35
36
37

Policy 10E-2:

Use Best Available Science and data to research and investigate
the nature and extent of known natural hazards in the county
and make this information available to the general public and
policy makers in an accessible and understandable form.

38
39
40
41

Policy 10E-3:

Broadly inform the people of Whatcom County of the locations
of known natural hazards, and the potential for adverse impacts
of such natural hazards to the health, safety, and welfare of
people and their properties.

42
43
44

Policy 10E-4:

Establish acceptable levels of public risk for development in
known natural hazard areas based upon the nature of the
natural hazard and levels of public risk, and maintain regulatory
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criteria for approving, disapproving, conditioning, or mitigating
development activity.

3
4
5
6

Policy 10E-5:

Prohibit the siting of critical public facilities in known natural
hazard areas unless the siting of the facility can be shown to
have a public benefit that outweighs the risk of siting in the
particular hazard area.

7
8
9
10
11
12

Policy 10E-6:

Maintain a comprehensive program of regulatory and nonregulatory mechanisms to achieve Natural Hazard goals and
policies. This program should include such mechanisms as
education, tax incentives, zoning, land use regulations,
conservation easements, purchase of development rights,
transfer of development rights, and public acquisition.

13
14
15

Policy 10E-7:

Be consistent with the Natural Hazard goals and policies and
consider the locations of Natural Hazard Areas when establishing
or changing zoning patterns and densities.

16
17
18

Policy 10E-8:

To address the causes of flooding and avoid expensive and
maintenance-intensive bank protection measures, the County
should prioritize its floodplain property acquisition program.

19

Policy 10E-9:

Discourage new development in the floodplain.

20
21
22
23
24
25
26
27
28
29
30

Policy 10E-10:

Require applicants for development permits located in natural
hazard areas to provide development plans designed to
minimize the potential to exacerbate the natural hazard as well
as the risk of damage to property or threats to human health
and safety. In natural hazard areas where engineering solutions
cannot be designed to withstand the forces expected to occur
under the design event of a particular natural hazard, or off-site
adverse impacts to adjacent properties or ecosystems cannot be
adequately mitigated, Whatcom County may deny development
permits intended for permanent or seasonal human habitation
as described in the Critical Areas Ordinance.

31
32
33
34
35
36
37

Policy 10E-11:

Consider conducting a public process with affected citizens,
technical
experts,
and
decision-makers
to
establish
recommended levels of public risk for each of the identified
natural hazards. In developing recommended levels of public
risk for natural hazards, consider the appropriate variables
affecting developments in hazardous areas. These variables may
include:

38
39

•

Specific types of risk associated with the particular hazard
area;

40
41

•

The gradation of hazards associated with a particular geohazard;

42

•

Level of detail necessary to map hazard areas;
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2

•

Different levels of risk associated with different ownership
classes (e.g. public ownership versus private ownership);

3
4

•

Different levels of risk associated with different types of land
uses; and,

5
6

•

Mitigation measures related to specific adverse impacts of
development in hazard areas.

7
8
9

Once a set of risk levels has been identified, propose these risk
levels for adoption of legislation by the County Council as the
level to which future development must be designed.

10
11
12
13
14
15

Policy 10E-12:

Consider establishing acceptable levels of public risk for use in
approving and conditioning development activity in known
natural hazard areas. The established level of risk may be
expressed as the potential hazard posed as determined by
scientific and historical methods applicable to each specific
natural hazard.

16
17
18
19
20
21

Policy 10E-13:

Review the findings and recommendations of alluvial fan hazard
evaluations and make appropriate recommendations for land
use and zoning regulations to the County Council to assist in
reducing the hazards posed on these fans. Whatcom County has
completed or nearly completed alluvial fan evaluations of
Canyon Creek, Jones Creek, and Glacier-Gallop Creeks.

22
23
24
25
26

Policy 10E-14:

Review
the
findings
and
recommendations
of
the
Comprehensive Flood Hazard Management Plan (CFHMP) and
make appropriate recommendations for land use and zoning
regulations to the County Council to assist in the
implementation of the CFHMP.

27
28
29
30
31

Policy 10-15E:

Identify known locations of abandoned wells that could produce
methane and/or other hazardous substances and where
immediate danger of methane and hazardous substance leaking
exists, condition development approvals on affected parcels to
mitigate those impacts.

32

Water Resources

33

Introduction

34
35
36
37
38
39
40
41
42

Water resources refer to the numerous surface waters such as lakes, streams,
wetlands; groundwater; estuaries; and marine waterbodies within Whatcom County
(Map 10-1). These waterbodies are often integrally linked through the complex
network referred to as the water cycle. The water cycle describes the series of
transformations that occur in the circulation of water from the atmosphere onto the
surface and into the subsurface regions of the earth, and then back from the
surface to the atmosphere. Water resources of Whatcom County provide: natural
beauty; recreation; habitat for fish and wildlife; water for drinking, agriculture, and
industry; and other benefits essential to the quality of life and economic health of

Whatcom County Comprehensive Plan

10-16

Exhibit A – Planning Commission Approved Draft
October 29, 2021

Chapter 10 - Environment

1
2
3
4

the community. The quality of life and economic health of our county's communities
depend on the maintenance of a safe and reliable water supply. Decisions affecting
any element of the water environment must be based on consideration of the
effects on other elements.

5

Background Summary

6
7
8
9
10
11
12
13
14
15
16
17
18

Whatcom County has 16 major freshwater lakes, 3,012 miles of rivers and streams,
over 37,000 acres of wetlands, 134 miles of marine shoreline, and aquifers
containing an undetermined amount of groundwater. These water resources serve
multiple uses, including providing a source of drinking water for the people of
Whatcom County. Surface water sources such as Lake Whatcom, the Nooksack
River, and Lake Samish provide water to more than half the county residents, with
the remainder relying on groundwater, either from individual wells or from about
300 public water systems. Agriculture relies on both ground and surface water for a
variety of uses, including irrigation and drinking water for livestock. Businesses and
industries may also require water, sometimes in substantial quantities, from nonpotable and potable supplies. Water is also essential to meet many of what are
referred to as "instream" uses, such as recreation, shellfish growing and harvesting,
fish and wildlife habitat, aesthetics, and other uses and benefits.

19
20
21
22
23

Groundwater is contained in aquifers, which are subterranean layers of porous rock
or soil. Most of the surficial aquifers in Whatcom County are replenished by
rainwater. Aquifers are often integrally linked with surface water systems and are
essential for meeting instream and out-of-stream water needs such as for drinking
water, agriculture, industry, and other uses.

24
25
26
27
28
29
30

Rainfall that runs into drainage courses such as ditches, streams, wetlands, rivers,
lakes, and the Strait of Georgia supports local surface and marine waters. Natural
drainage systems have many important functions, including storing excess water
flow, purifying surface water, recharging groundwater, conveying water, and
supporting important biological activities. As more areas in Whatcom County are
being urbanized, natural water resource systems are being replaced with built
systems, leading to permanent changes in hydrology.

31
32
33
34
35
36
37
38
39
40
41
42

Whatcom County government has a major role in helping to maintain these benefits
through its many responsibilities and programs, particularly in the areas of health,
safety, land use, and development. The intent of the following goals and policies is
to provide guidance to Whatcom County government as it assists its citizens in
effectively managing our water resources in a manner that ensures that the
benefits of those resources are maintained far into the future. The water resource
section focuses primarily on groundwater and surface water management. Surface
water management relates generally to watershed protection and stormwater/
drainage systems. However, some policy direction may indirectly be provided for
areas such as wetlands, estuaries, streams, and marine waterbodies within the
Water Resource section. Some of these areas are covered in more detail in other
sections within the Environment Chapter.
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1

Whatcom County Water Resource Programs

2
3

Whatcom County has and/or participates in numerous water resource programs
aimed at protecting and enhancing water quality and quantity, including:

4

•

WRIA 1 Watershed Management Project;

5

•

Lake Whatcom Watershed Management;

6

•

Groundwater Protection & Management;

7

•

Flood Hazard Management; and,

8

•

Stormwater Management.

9

WRIA 1 Watershed Management Project

10
11
12
13
14
15

The WRIA 1 Watershed Management Project is the result of the 1998 Washington
State Watershed Management Act, which required all participating local
governments to address water quantity, with the option of addressing water
quality, instream flows, and fish habitat. The WRIA 1 Watershed Management
Project has brought together citizens, local governments, tribes, and state and
federal agencies to address these issues.

16
17
18
19

The framework for watershed management in the state is based on geographic
areas known as Water Resource Inventory Areas (WRIAs). WRIA 1 includes the
Nooksack River basin and several adjoining smaller watersheds, such as the coastal
drainages of Dakota and California Creeks, as well as Lake Whatcom.

20
21
22
23
24
25
26

Watershed planning in WRIA 1 started in 1998 with the signing of a Memorandum
of Agreement (MOA) between the Initiating Governments. In the WRIA 1 the
Initiating Governments are Whatcom County, City of Bellingham, Public Utility
District No. 1, Lummi Nation, and Nooksack Tribe (the latter joining slightly later
through a Letter of Agreement). The role of the Initiating Governments was to
review a recommended Watershed Plan and take it to their governments’ councils
for adoption.

27

Historical Organization (1999-2016)

28
29
30
31
32
33
34
35
36

WRIA 1 Joint Board
In 1999, an Interlocal Agreement further formalized the government-togovernment relationship essential to the tribes’ participation in the process by
creating a Joint Board. The Joint Board is comprised of the Initiating Governments,
including the mayor of the City of Bellingham, executive for Whatcom County,
manager of Public Utility District No. 1, and designated policy representatives of
Lummi Nation and Nooksack Tribe. The Board manages the project’s administrative
functions such as contracts and budgets. Members of the Joint Board also sit on the
Joint Policy Boards.

37
38
39
40

WRIA 1 Joint Policy Boards
The WRIA 1 Joint Policy Boards are comprised of members of the WRIA 1 Joint
Board and Salmon Recovery Board. This organizational level interacts with federal,
state, and regional organizations at a policy‐level to coordinate the implementation
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and management of the WRIA 1 Watershed Management Plan – Phase 1, the WRIA
1 Salmonid Recovery Plan and other related activities.

3
4
5
6
7
8
9
10
11
12
13
14
15
16

Local Integrating Organization (LIO)
The Whatcom Local Integrating Organization (LIO) is a function of the WRIA 1
Watershed Joint Board and WRIA 1 Salmon Recovery Board (Joint Policy Boards).
Local integrating organizations are designated by the Puget Sound Partnership. The
two WRIA 1 Boards accepted the function of the Whatcom LIO in October 2010
under the integrated program structure, and was officially recognized by the Puget
Sound Partnership's Leadership Council in November 2010. The purpose of the
Whatcom LIO is to coordinate implementation of Puget Sound Action Agenda
priorities that are consistent with or complement local priorities. One of its functions
is to provide a local update to the Action Agenda for Puget Sound. Local updates
are intended to identify local priorities in the form of near-term actions (NTAs),
which are priority actions with measurable outcomes that can be implemented in
the next two years and that align with strategies in the Action Agenda for Puget
Sound.

17
18
19
20
21
22
23

WRIA 1 Planning Unit
The Initiating Governments established the Planning Unit to ensure representation
of a broad range of water resource interests. The Planning Unit’s role is to
recommend actions for a Watershed Plan and to contribute knowledge, interests,
technical expertise, and other resources to its development. The Planning Unit is
made up of representatives from the Initiating Governments, other governments,
and various caucuses. There are 16 total caucuses on the WRIA 1 Planning Unit.

24

Organizational Update (2016)

25
26
27
28
29
30
31

Through an interlocal agreement entered into in 2016, the Watershed Management
Project Joint Board and the WRIA 1 Salmon Recovery Board were dissolved and the
duties and functions of those boards were assumed by the new WRIA 1 Watershed
Management Board, consisting of one representative from the Lummi Nation, the
Nooksack Tribe, the Washington State Department of Fish and Wildlife, Whatcom
County, Whatcom County PUD No. 1, and the cities of Bellingham, Blaine, Everson,
Ferndale, Lynden, Nooksack, and Sumas.

32

The primary functions of the WRIA 1 Watershed Management Board are to:

33
34
35
36
37
38
39
40
41
42

•

•
•
•
•

Facilitate implementation and adaptive management of the WRIA 1
Watershed Management Plan-Phase 1 as currently constituted or
subsequently amended;
Coordinate the implementation and adaptive management of the WRIA 1
Salmonid Recovery Plan and associated implementation documents,
Serve as the WRIA 1 Salmon Recovery Lead Entity pursuant to RCW 77.85,
Coordinate participation in Puget Sound salmon recovery efforts,
Coordinate the development, implementation and adaptive management of
WRIA 1 watershed chapters of recovery plans for ESA listed salmonids and
other salmonid species as warranted;
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Coordinate planning, implementation, monitoring and adaptive management
of ecosystem recovery actions in WRIA 1 consistent with agreed local goals
and objectives,
Serve as the WRIA 1 Local Integrating Organization and a partner in the
Puget Sound Partnership in representing WRIA 1 goals and priorities; and
Participate in other related activities as agreed to by the Board.

7

The roles of the Local Integrating Organization and Planning Unit did not change.

8

2005 WRIA 1 Watershed Management Plan – Phase 1

9
10
11
12
13
14
15
16
17
18
19

The 2005 WRIA 1 Watershed Management Plan was approved in 2005 by the Joint
Administrative Board, Planning Unit (by consensus), and the County Council.
Pursuant to subsequent state requirements, a WRIA 1 Watershed Detailed
Implementation Plan was approved by the Joint Administrative Board, Planning
Unit, and County Council in 2007. It provides a roadmap for addressing water
quantity, water quality, instream flow, and fish habitat challenges. The goals of the
WRIA 1 Watershed Management Project are: water of sufficient quantity and quality
to meet the needs of current and future human generations; restoration of salmon,
steelhead, and trout populations to healthy harvestable levels; and the
improvement of habitats on which fish and shellfish rely. These goals are addressed
more specifically below:

20
21
22
23
24
25

•

Water Quantity – To assess water supply and use, and develop strategies
to meet current and future needs. The strategies should retain or provide
adequate amounts of water to protect and restore fish habitat, provide water
for future out-of-stream-uses, and ensure adequate water supplies are
available for agriculture, energy production, and population and economic
growth under the requirements of the state’s Growth Management Act.

26
27
28
29
30
31

•

Water Quality – To ensure the quality of our water is sufficient for current
and future uses, including restoring and protecting water quality to meet the
needs of salmon and shellfish, recreational uses, cultural uses, protection of
wildlife, providing affordable and safe domestic water supplies, and other
beneficial uses. The initial objectives of the water quality management
strategy will be to meet the water quality standards.

32
33
34

•

Instream Flow – To supply water in sufficient quantities to restore salmon,
steelhead, and trout populations to healthy and harvestable levels and
improve habitats on which fish rely.

35
36
37

•

Fish Habitat – To protect or enhance fish habitat in the management area
and to restore salmon, steelhead, and trout populations to healthy and
harvestable levels and improve habitats on which fish rely.

38
39
40
41
42
43

In 2010, the WRIA 1 Joint Board adopted a work plan, budget, and financing
strategy, called the Lower Nooksack Strategy, to advance a negotiated settlement
of Tribal and state instream flow water rights on the mainstem of the Nooksack
River, while maximizing the economic and environmental benefits of out-of-stream
water use in the Lower Nooksack sub-basin. The Joint Board adopted the Lower
Nooksack Strategy consistent with WRIA 1 Watershed Management Plan priorities.
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Lower Nooksack Strategy Objectives:

2
3

•

Develop and implement a process for negotiating settlement of water rights
on the Mainstem Nooksack River.

4
5

•

Update and verify the Lower Nooksack River sub-basin water budget and
develop a groundwater model.

6

•

Determine out-of-stream water user needs:

7
8

o

Public water system needs determined by updated the Whatcom County
Coordinated Water System Plan (CWSP).

9
10
11

o

Other out-of-stream user needs (e.g., agriculture, private domestic wells,
industrial, etc.) determined through a regional water supply planning
process.

12
13

•

Continue and, if appropriate, enhance targeted streamflow and water quality
sampling.

14
15
16

•

Advance work on tools that foster water resource allocations consistent with
long-term economic and environmental land-use goals for implementation in
five years.

17

Streamflow Restoration Act (ESSB 6091)

18
19
20
21
22
23

The Streamflow Restoration Act (ESSB 6091), enacted by the Washington State
Legislature on January 18, 2018 and effective on January 19, 2018, directs the
Department of Ecology to work with the initiation governments (i.e., the WRIA I
Watershed Management Board), in collaboration with the planning unit established
pursuant to chapter 90.82 RCW, on updating the WRIA 1 Watershed Management
Plan for approval by the Whatcom County Council by February 1, 2019.

24
25
26
27
28
29
30
31
32
33

The Act requires that the updated plan include recommendations for projects and
actions that will measure, protect, and enhance instream resources and improve
watershed functions that support the recovery of threatened and endangered
salmonids. Such recommendations may include, but are not limited to, acquiring
senior water rights, water conservation, water reuse, stream gaging, groundwater
monitoring, and developing natural and constructed infrastructure, which includes,
but is not limited to, such projects as floodplain restoration, off-channel storage,
and aquifer recharge. Qualifying projects must be specifically designed to enhance
streamflows and not result in negative impacts to ecological functions or critical
habitat.

34
35
36
37
38
39
40
41
42

At a minimum, the watershed plan must include those actions determined to be
necessary to offset potential impacts to instream flows associated with permitexempt domestic water use. The highest priority recommendations must include
replacing the quantity of consumptive water use during the same time as the
impact and in the same basin or tributary. Lower priority projects include projects
not in the same basin or tributary and projects that replace consumptive water
supply impacts only during critical flow periods. The watershed plan may include
projects that protect or improve instream resources without replacing the
consumptive quantity of water where such projects are in addition to those actions
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1
2

determined to be necessary to offset potential consumptive impacts to instream
flows associated with permit-exempt domestic water use.

3
4
5
6

Until the updated watershed plan is approved and rules are adopted by the
Department of Ecology, the County, in issuing building permits under RCW
19.27.097(1)(c) or approving subdivisions under chapter 58.17 RCW in WRIA 1, will
comply with all of the specific requirements of ESSB 6091.

7

Lake Whatcom Watershed Management

8
9
10
11
12

Lake Whatcom is a large multi-purpose reservoir that is the source of drinking
water for the City of Bellingham, Lake Whatcom Water and Sewer District, several
other smaller water districts/associations, and about 250 homes that draw water
directly from the lake. The lake provides water to about half the population of
Whatcom County.

13
14
15
16
17
18
19
20
21
22
23

Lake Whatcom is a multiple use lake and watershed. In addition to providing water
for drinking, commercial, and industrial uses, the lake is used for boating,
swimming, and fishing. The majority of the watershed is forested, mainly
surrounding the large southernmost portion of the lake. Other land uses include
residential development (approximately 5,300 homes are located within the
watershed), limited agriculture and commercial development, parks, and other
public facilities. The on-going management challenge is trying to determine the
extent to which these practices can occur while maintaining safe, clean drinking
water. The challenge is further complicated by possible requirements related to the
Endangered Species Act, tribal water rights, and the potential impact these issues
may have on how the City’s diversion from the Nooksack River is operated.

24
25
26
27
28
29
30
31
32

The watershed contains four developed areas: the City of Bellingham, which
straddles the upper portion of the northern-most basin of the lake; Geneva, which
is immediately south and east of Bellingham’s city limits and is part of the city's
urban growth area; Hillsdale, which is immediately north and east of Bellingham’s
city limits and is also part of the city’s urban growth areas; and the Sudden Valley
Rural Community. In addition, it includes a variety of other zones, including
resource, rural, and residential rural zones. Outside the Bellingham City limits,
approximately 70% of the watershed is in Forestry zoning and more than 75% of
the current land use is forestry.

33
34
35
36
37
38
39
40
41

Water and sewer service are provided by the Lake Whatcom Water and Sewer
District. Capacity problems in the district's sewer line, which serves Geneva and
Sudden Valley, have caused overflows into the lake in the past. An aggressive
program to preclude stormwater infiltration has reduced the overflow problems to a
large extent. In addition, the district has a contractually limited flow capacity to
Bellingham. The Lake Louise Road sewage interceptor was constructed in January
2003 to carry waste water from Sudden Valley and Geneva and serves as a
complement to the Lake Whatcom Boulevard trunk line. The interceptor was
designed to service full build-out of Sudden Valley and Geneva.

42
43
44

The City of Bellingham and Lake Whatcom Water and Sewer District are responsible
for ensuring drinking water standards are met for their customers. To date water
supplies have consistently met standards. The ability to continue to economically
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5
6
7

meet drinking water standards requires maintaining source water that requires
minimal treatment. For this reason the City of Bellingham maintains an on-going
source water-monitoring program. Other agencies including Western Washington
University, Department of Natural Resources, Department of Fish and Wildlife,
Department of Ecology, Lake Whatcom Water and Sewer District, and Whatcom
County, have also conducted monitoring, studies, and/or evaluations of the lake
and watershed.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Studies on Lake Whatcom conducted over a number of years indicate water quality
in the lake has declined. In 1998, the Washington State Department of Ecology
listed Lake Whatcom as an impaired water body and placed Lake Whatcom on the
Federal Clean Water Act 303(d) list because of low oxygen levels in the Lake and
high bacteria levels in streams that flow into the Lake. The 303(d) listing requires
the establishment of a Total Maximum Daily Loads (TMDLs). The Department of
Ecology issued the “Lake Whatcom Watershed Total Phosphorus and Bacteria Total
Maximum Daily Loads: Volume 1, Water Quality Study Findings” in 2008. This study
documented Lake Whatcom is impaired for dissolved oxygen due to phosphorus
loading and that streams flowing into Lake Whatcom do not meet fecal coliform
bacteria standards. Loading capacities for total phosphorus and bacteria reduction
targets were set forth in this document. In 2013 The Department of Ecology issued
a draft “Lake Whatcom Watershed Total Phosphorus and Bacteria Total Maximum
Daily Loads: Volume 2, Water Quality Improvement Report and Implementation
Strategy.” This report identifies how much phosphorus can be discharged to the
Lake and identifies how the bacteria load should be allocated between the County
and City of Bellingham, in order to meet water quality standards.

25
26
27
28
29
30
31

A significant cause of declining oxygen levels has been from residential
development in the watershed. Past development permitted by the City of
Bellingham and Whatcom County has led to increased phosphorus loading into the
lake, which stimulates algae growth. Bacteria that consume the dying algae deplete
the dissolved oxygen, leading to lower oxygen levels in the lake. Past poorly
managed forest practices may have led to significant increases in phosphorus
loading to the lake.

32
33
34
35
36
37
38

Whatcom County has taken a number of actions to reduce phosphorus and
otherwise address Lake Whatcom water quality. These include rezoning land to
allow less development in the watershed, adoption of the Lake Whatcom
Comprehensive Stormwater Management Plan, revising stormwater management
standards for private development to significantly reduce potential phosphorus
runoff, construction of stormwater capital improvement projects and adoption of
regulations that restrict the application of commercial fertilizers.

39
40
41
42
43
44
45

In 2014, approximately 8,800 acres of forest lands around Lake Whatcom were
transferred to Whatcom County from the Washington Department of Natural
Resources through reconveyance. These lands will provide passive recreation
opportunities with hiking and biking trails connecting various communities,
neighborhoods, and parks throughout the watershed. Under County ownership, the
forests will be allowed to mature to an older growth environment benefiting the
watershed and helping to stabilize steep slopes that surround the lake.
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In 2004, the Department of Natural Resources (DNR) Board on Natural Resources
adopted the Lake Whatcom Landscape Plan. This plan provides additional
protections on remaining state managed lands within the Lake Whatcom watershed.
The plan provides additional protections on streams and potentially unstable slopes
not normally included in forest practices in Washington State.

6

Lake Whatcom Watershed Management Program

7
8
9
10
11

A variety of agencies, organizations, and individuals play a role in managing and
protecting Lake Whatcom. In an effort to coordinate efforts of these various
players, in 1990, the City of Bellingham, Whatcom County, and Water District 10
(now known as the Lake Whatcom Water and Sewer District) began meeting to
develop a joint management strategy for the Lake Whatcom watershed.

12
13
14
15
16

In November/December 1992, a joint resolution was passed by the Bellingham City
Council, Whatcom County Council, and the Lake Whatcom Water and Sewer District
(formerly Water District 10) Commissioners, which reaffirmed this position with six
general goal statements and a set of specific goal statements in various categories.
The specific goal statements for urbanization were the following:

17
18

•

Prevent water quality degradation associated with development within the
watershed.

19
20

•

Review and recommend changes in zoning and development potential that
are compatible with a drinking-water reservoir environment.

21
22
23

•

In addition to zoning, identify and promote other actions to minimize
potential for increased development in the watershed (i.e. land trust,
development rights, cost incentives, etc.).

24
25
26

•

Develop specific standards which reduce the impacts of urbanization, such as
minimal lot clearing; clustered development to reduce infrastructure;
collection and treatment of stormwater before entering the lake.

27
28
29

•

Develop appropriate interlocal agreements with governing agencies to
prohibit the potential for additional development once an agreed upon level is
set.

30
31
32
33
34
35
36

The joint resolution included goals for watershed management that extended
beyond urbanization. Goals were included for stormwater management, on-site
waste systems, conservation, forest management, spill response, hazardous
materials transport and handling, data/information management, education/public
involvement, and other topics. A joint strategy was approved for developing specific
plans to meet the adopted goals. Eight high priority goals were selected first and
plans have been completed and jointly adopted for each of the goals.

37
38
39
40
41
42

In 1998, the City, County, and District 10 formalized their joint commitment to
protect and manage the lake through the joint adoption of an interlocal agreement
and allocation of funding toward protection and management efforts in the
watershed. A five-year program plan was developed for ten program areas. Specific
priority was placed on activities related to watershed ownership, stormwater
management, and urbanization/land development.
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The resulting Lake Whatcom Management Program guides actions to protect Lake
Whatcom as a long-term supply of drinking water for the City of Bellingham and
portions of Whatcom County. The program emphasizes protection over treatment in
managing Lake Whatcom and its watershed. The structure of the Lake Whatcom
Management Program includes legislative bodies, a management team, an
interjurisdictional coordinating team, agency staff, and advisory committees.

7
8
9
10
11

The

Lake

Whatcom

Watershed

Management
Program
website
contains the management
plans, reports, and work programs, as well as the jurisdictions’ pertinent
regulations and brochures on the different programs aimed at the various efforts to
improve water quality.

12

Sudden Valley

13
14
15

Sudden Valley is a community within the Lake Whatcom Watershed. It was
established in the early 1970s as a recreation/resort area but over the last thirty
years has developed into a significant residential area.

16
17
18
19
20
21
22
23
24
25
26

Since 1985, Sudden Valley has mandated the use of appropriate stormwater best
management practices through standards for individual stormwater detention for all
new construction. Any new building permits on existing lots must be able to
demonstrate that stormwater detention is included in the plan as a precondition to
issuance of a permit. Sudden Valley is also subject to additional regulatory
protections that apply to the Lake Whatcom Watershed under the Water Resource
Protection Overlay District, Stormwater Special District, and Water Resource Special
Management Area requirements. Under the provisions of these special districts,
potential impacts from impervious surfaces, stormwater runoff, and clearing
activities are required to be addressed either on-site or through a community-wide
process.

27

Groundwater Protection & Management

28
29
30
31
32
33
34
35

Groundwater is contained in aquifers, which are subterranean layers of porous rock
or soil. Most aquifers are replenished by rainwater, though some may contain water
trapped during glacial periods. Aquifers are often integrally linked with surface
water systems and are essential for meeting instream and out-of-stream water
needs, such as for drinking water, agriculture, and industry. Whatcom County
residents rely heavily on groundwater for drinking water, agriculture, and
commercial and industrial needs. Groundwater also plays an important role in
maintaining stream flows.

36
37
38
39
40
41
42
43
44

Many studies have been conducted related to groundwater quality in Whatcom
County documenting water quality issues, such as exceedances of standards for
nitrate, ethylene dibromide (EDB) and 1,2-dichloropropane (1,2-D), pesticides, iron
and other agricultural-related contaminates, particularly in the northern portion of
the County. In general, groundwater in Whatcom County is very vulnerable to
contamination because much of the County’s groundwater lies within a shallow
unconfined aquifer. Activities that occur on the surface of the ground directly affect
groundwater quality. Shallow wells that draw water from unconfined water table
aquifers are at highest risk.

(http://www.lakewhatcom.whatcomcounty.org/resources)
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Whatcom County’s Critical Areas Regulations protect Critical Aquifer Recharge Areas
(CARAs) during the development process, by precluding certain uses in CARAs
and/or requiring certain precautions be taken in handling certain chemicals.

4

Flood Hazard Management

5
6
7
8
9
10

A comprehensive approach to flood hazard management planning provides a better
understanding of the river and floodplain system. It also ensures flooding and
channel morphology problems are not simply transferred to another location within
the basin, but are addressed in a comprehensive, basinwide manner. This approach
directs future flood hazard management expenditures in the most efficient and cost
effective manner.

11
12
13
14
15
16
17
18
19

Whatcom County Public Works coordinates with the Flood Control Zone District
Advisory Committee (FCZDAC) to identify and characterize flooding problems and
provide recommendations for achieving consistent, long-term flood hazard
reduction strategies. Some activities typically involved in developing a
Comprehensive Flood Hazard Management Plan (CFHMP) include data collection,
hydraulic modeling, alternatives analysis, floodplain mapping, and meander limit
identification. In addition to the technical components in comprehensive flood
planning, extensive coordination with the public and other agencies is required
throughout the planning process.

20

Other County flood management programs include:

21
22
23

Early Flood Warning –Work with the United States Geological Survey (USGS)
to maintain a network of early flood warning stations to help citizens prepare and
take appropriate measures to protect lives and property from flood damages.

24
25
26
27
28
29

Flood Hazard Reduction Program – Implement projects to reduce future
flood damages and public expenditures to repair damaged areas. Examples include
construction of setback levees and overflow spillways, and designation of overflow
corridors in overbank areas. Two alluvial fan studies have been completed for Jones
Creek and Canyon Creek. For Jones Creek, review of potential mitigation measures
and concept design of a preferred approach has also been completed.

30
31
32
33

Comprehensive Flood Hazard Management Planning – Identify flooding
problems and provide recommendations for achieving long-term flood hazard
reduction strategies. The Lower Nooksack River Comprehensive Flood Hazard
Management Plan was adopted in 1999. Implementation of the plan is ongoing.

34
35

Preparedness and Response – Plan for and implement a coordinated
response during flood events to ensure public safety and minimize flood damages.

36
37
38
39

National Flood Insurance Program – Participate in the Congress-initiated
National Flood Insurance Program (NFIP) of 1968, to make affordable flood
insurance available to citizens of communities that adopt approved flood
management regulations.

40
41
42

Repair and Maintenance Program – Address problem areas with rivers,
streams, and coastlines of Whatcom County, and mitigate future flood damages in a
proactive and cost-effective manner.
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Technical Assistance – Provide technical assistance regarding drainage and
flood issues to private citizens and businesses located along the many waterbodies
within Whatcom County.

4

Organization

5

Flood Control Zone District (FCZD)

6
7
8
9
10
11
12

Following the severe floods of 1989 and 1990, in 1992 Whatcom County created
the countywide Flood Control Zone District (FCZD), including both incorporated and
unincorporated areas of the County. The FCZD is a quasi-municipal corporation that
is a separate legal entity from Whatcom County government. Even though this legal
separation exists, the Whatcom County Council and the County Executive (Board of
Supervisors) and the Public Works Department (staff) perform the governance and
administrative support for the district.

13
14
15
16

The primary purpose of the FCZD is flood hazard management. Revenue generated
to for this purpose is accomplished in two ways: (1) a county-wide uniformly
applied tax; and, (2) supplemental revenue generated within localized Diking
Districts and Sub-Flood Districts where specific local project activity is planned.

17
18
19
20

While the primary purpose of the FCZD is flood hazard management, the district is
allowed to address a wide variety of water resource issues. Due to this ability,
revenue generated by the district is currently used to finance additional water
supply and water quality related improvement projects.

21

Pertinent Documents

22

Lower Nooksack River Comprehensive Flood Hazard Management Plan (CFHMP)

23
24
25
26

In 1999, the county adopted the Lower Nooksack River Comprehensive Flood
Hazard Management Plan (CFHMP). The CFHMP identifies projects, programs, and
other recommendations aimed at reducing future flood damages along the Lower
Nooksack River.

27

Critical Areas Regulations (WCC 16.16)

28
29
30

Whatcom County’s Critical Areas Regulations aim to protect people and property in
Frequently Flooded Area (FFAs) by requiring development in these areas conforms
to WCC Title 17, Flood Damage Prevention.

31

Stormwater Management

32
33
34
35
36
37
38
39

Stormwater runoff occurs when precipitation from rain or snowmelt flows over the
land surface. The addition of roads, driveways, parking lots, rooftops, and other
surfaces that prevent water from soaking into the ground greatly increases the
runoff volume created during storms. This runoff is swiftly carried to our local
streams, lakes, wetlands and rivers and can cause flooding and erosion.
Stormwater runoff also picks up and carries with it many different pollutants that
are found on paved surfaces, such as sediment, nitrogen, phosphorus, bacteria, oil
and grease, trash, pesticides, and metals.
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County Stormwater Management Programs

2

National Pollutant Discharge and Elimination System (NPDES) Phase II Permit

3
4
5
6
7
8
9
10

Stormwater runoff picks up pollutants as it travels over our developed landscapes
and is a major source of water quality problems. In 1987, the Federal Clean Water
Act was amended to address stormwater pollution. As a result, the United States
Environmental Protection Agency (EPA) created the National Pollutant Discharge
Elimination System (NPDES) to address stormwater runoff. States are required to
administer permits to local jurisdictions to regulate runoff as part of the NPDES
Program. The Permit is referred to as the "NPDES Phase II Permit" or "Phase II
Municipal Stormwater Permit".

11
12
13
14
15
16
17
18

In February of 2007, the Washington State Department of Ecology issued Whatcom
County’s Phase II Municipal Stormwater Permit. This permit regulates discharges
from Small Municipal Separate Storm Sewers, and is part of the National Pollutant
Discharge and Elimination System (NPDES) and State Waste Discharge General
Permit. It sets forth requirements of municipalities to address stormwater runoff in
areas determined to have population densities reaching urban standards. Whatcom
County is required to implement various stormwater management strategies to
comply with this State permit.

19
20

The current Permit boundary covers approximately 15,000 acres and generally
includes the following areas (Figure 1):

21
22
23
24
25
26
27
28

•
•
•
•
•
•
•

Bellingham Urban Growth Area
Sudden Valley
Portions of the Hillsdale and Emerald Lake area
Portions along North Shore Drive on Lake Whatcom and Lake Whatcom
Boulevard
Ferndale Urban Growth Area
Portions along Chuckanut Drive and Chuckanut Bay
Birch Bay Urban Growth Area

29
30
31
32

Additionally, though not within the NPEDES permit area, the County has made the
entire Lake Whatcom watershed is subject to the illicit discharge detection and
elimination requirements of the Permit through ordinance and agreement with the
Department of Ecology.

33
34
35
36
37
38

Jurisdictions are allowed to discharge runoff into waterbodies of the State (such as
rivers, lakes, and streams) as long as they implement programs that protect water
quality by reducing pollutants to the maximum extent possible through
requirements of the NPDES Phase II Permit. Those requirements are reported and
submitted to the Department of Ecology through the Stormwater Management
Program (SWMP) and the Annual Compliance Report.

39
40
41
42

The Western Washington Phase II Municipal Stormwater Permit is required by the
State of Washington Water Pollution Control Law Chapter 90.48 RCW, and the
Federal Water Pollution Control Act Title 33 United States Code (Clean Water Act).
The Permit is administered by the Washington State Department of Ecology.
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Figure 1. NPDES Phase II Boundaries

3

Pollution Identification and Correction (PIC) Program

4
5
6
7
8
9
10

Chapter 10 - Environment

Clean water supports healthy drinking water, safe recreational uses, quality water
for irrigation and livestock, healthy fish, and shellfish that are safe to consume.
Currently, many streams in Whatcom County do not meet water quality standards
for fecal coliform bacteria. Fecal coliform bacteria are found in the intestinal tract of
warm-blooded animals and when found in streams are an indicator of human or
animal waste in the water. The higher the bacteria level, the greater the public
health risk to people drinking water, wading, fishing, or consuming shellfish. The
Whatcom County Comprehensive Plan
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2

Pollution Identification and Correction (PIC) Program was created to help implement
community solutions to clean water.

3
4
5
6

Pollution – The key potential sources of bacteria that have been identified in
Whatcom County coastal drainages are (1) animal waste from agricultural
operations, domestic pets, waterfowl, and wildlife, and (2) human sewage from
failing on-site sewage systems (OSS), leaking sewers, or cross-connections.

7
8
9
10
11
12

Identification – Whatcom County coordinates a routine water quality
monitoring program at approximately 90 stations in watersheds that discharge to
marine waters. Samples are collected on at least a monthly basis and analyzed for
fecal coliform bacteria. Results are evaluated annually to identify focus areas with
the largest bacteria problems. Within the focus areas, stream segments are
monitored and potential bacteria sources are identified.

13
14
15
16
17
18
19
20

Correction – Technical and financial resources are offered to landowners to
identify and implement solutions on their property. Residents can help improve the
community's water quality by inspecting and maintaining septic systems and by
fencing animals out of streams, ditches and swales. By actively managing pastures,
creating protected heavy use areas, and covering manure storage areas, residents
can prevent manure-contaminated mud from polluting surface water. Planting
shrubs and trees along stream banks and picking up after dogs also contributes to
better water quality.

21

Issues, Goals, and Policies

22

Watershed Planning and Management

23
24

Goal 10F:

Protect and enhance water quantity and quality and
promote sustainable and efficient use of water resources.

25
26

Policy 10F-1:

Maintain as a high priority the protection of water quality and
quantity.

27
28
29
30

Policy 10F-2:

Actively participate in and support efforts to coordinate local,
federal, tribal, and state agencies to achieve integration and/or
consistency between the various levels of environmental
regulations relating to the County.

31
32
33
34

Policy 10F-3:

Work cooperatively with Federal, State, and local jurisdictions,
Tribal governments, municipal corporations, and the public to
implement the goals and policies of the Comprehensive Plan as
well as state water resources and water quality laws.

35
36
37

Policy 10F-4:

Participate in the coordination of all local water and land
management efforts, plans, and data to ensure adequate
oversight of water quantity and quality issues.

38
39
40

Policy 10F-5:

Manage water resources for multiple instream and out-ofstream beneficial uses, including instream flows set by the State
Department of Ecology.

41
42

Policy 10F-6:

Actively promote and participate in education, research, and
information opportunities that improve our understanding of the
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county's complex water resource systems. New information
should be considered in the development and evaluation of
management actions.

4
5
6
7
8

Policy 10F-7:

Pursue the most effective methods for protecting water quantity
and quality, through both regulatory (e.g. zoning, enforcement,
fines) and non-regulatory approaches (education, incentives,
and technical/financial assistance). Emphasis shall be placed on
non-regulatory approaches where possible and effective.

9
10
11
12

Policy 10F-8:

Track the development of policies and regulations at the local,
state, and federal level. Provide input to those regulations and
policies as necessary to ensure that the interests of Whatcom
County are considered.

13
14
15
16

Policy 10F-9:

In conjunction with all jurisdictions, develop and adopt
programs to protect water quality and quantity within
watersheds, aquifers, and marine waterbodies that cross
jurisdictional boundaries.

17
18
19

Policy 10F-10:

Promote awareness and participation in management and
protection efforts by individual citizens and the community as a
whole.

20
21
22
23
24
25
26
27
28

Policy 10F-11

Pursuant to ESSB 6091, Whatcom County will work through the
Planning Unit and WRIA 1 Watershed Management Board and its
established processes to update the WRIA 1 Watershed
Management Plan, consistent with ESSB 6091, for approval by
the Whatcom County Council by February 1, 2019. The updated
plan shall include recommendations for projects and actions that
will measure, protect, and enhance instream resources and
improve watershed functions that support the recovery of
threatened and endangered salmonids.

29
30
31
32
33
34
35
36
37
38
39
40
41
42

At a minimum, the watershed plan must include those actions
determined to be necessary to offset potential impacts to
instream flows associated with permit-exempt domestic water
use. The highest priority recommendations must include
replacing the quantity of consumptive water use during the
same time as the impact and in the same basin or tributary.
Lower priority projects include projects not in the same basin or
tributary and projects that replace consumptive water supply
impacts only during critical flow periods. The watershed plan
may include projects that protect or improve instream resources
without replacing the consumptive quantity of water where such
projects are in addition to those actions determined to be
necessary to offset potential consumptive impacts to instream
flows associated with permit-exempt domestic water use.

43
44
45

Watershed plan recommendations may include, but are not
limited to, acquiring senior water rights, water conservation,
water reuse, stream gaging, groundwater monitoring, and
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developing natural and constructed infrastructure, which
includes, but is not limited to, such projects as floodplain
restoration, off-channel storage, and aquifer recharge.
Qualifying projects must be specifically designed to enhance
streamflows and not result in negative impacts to ecological
functions or critical habitat.

7
8
9
10
11

Until the updated watershed plan is approved and rules are
adopted, the County, in issuing building permits under RCW
19.27.097(1)(c) or approving subdivisions under chapter 58.17
RCW in WRIA 1 will comply with all of the specific requirements
of ESSB 6091.

12

Surface Water and Groundwater

13
14
15

Goal 10G:

Protect and enhance Whatcom County's surface water
and groundwater quality and quantity for current and
future generations.

16

Policy 10G-1:

Manage surface water systems on a watershed basis.

17
18
19
20
21

Policy 10-2G:

Coordinate efforts to bring all water users in Whatcom County
into compliance with state and federal water laws in a way that
enhances stream flows, water quality, and fish and wildlife
habitat while advocating for adequate water for existing
agriculture.

22
23
24
25
26
27
28
29
30
31
32
33

Policy 10G-3:

In conjunction with the public and appropriate local, state,
Tribal, and federal jurisdictions, define, identify, and develop
management strategies for watershed basins and subbasins that
may require special protection. These areas may include
aquifers, critical aquifer recharge areas as defined under the
Growth Management Act, Groundwater Management Areas,
wellhead protection areas, and high priority watersheds such as
those specified under WAC 400 (Local Planning and
Management of Non-point Source Pollution), WRIA Watershed
Management Planning, and under legislative policy direction
(e.g. Nooksack Basin, Lake Whatcom, Lake Samish and Drayton
Harbor).

34
35
36
37
38
39

Policy 10G-4:

Management efforts should consider both water quality and
quantity. Water quality efforts should help reduce the likelihood
that potential contaminant sources will pollute water supplies.
Water quantity efforts should include consideration and
protection of recharge areas and potential effects on stream
flow.

40
41
42
43

Policy 10G-5:

Support the implementation of local and state Watershed
Management Plans, the Lower Nooksack Strategy, the Lake
Whatcom Management Program, NPDES Phase II Permitting,
and the WRIA Watershed Management Projects.
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Policy 10G-6:

Pursue the adoption and implementation of ground and/or
surface water management plans and their integration into local
comprehensive plans. Designate the Lake Whatcom and Lake
Samish Watersheds as high priorities in this effort.

5
6
7

Policy 10G-7:

Oppose the use of hydraulic fracturing in oil and gas wells (also
known as “fracking”) to avoid the potential degradation of water
quality in aquifers and other groundwater.

8
9

Policy 10G-8:

Monitor, prevent, and reduce the establishment of invasive
species in Whatcom County waterbodies.

10
11
12

Policy 10G-9:

Identify and/or update wellhead protection areas and critical
aquifer recharge areas and incorporate into the Critical Areas
Ordinance. This information should be available to the public.

13

Stormwater and Drainage

14
15

Goal 10H:

Protect water resources and natural drainage systems by
controlling the quality and quantity of stormwater runoff.

16
17
18

Policy 10H-1:

Manage stormwater runoff to minimize surface water quality and
quantity impacts and downstream impacts on channel
morphology, property owners, and aquatic species and habitats.

19
20
21
22

Policy 10H-2:

Maintain or enhance, when appropriate, natural drainage
systems and natural water storage sites in order to better
protect water quality, moderate water quantity, minimize
environmental degradation, and reduce public costs.

23
24
25
26

Policy 10H-3:

Limit the alteration of natural drainage systems and natural
water storage sites without mitigating measures. Such
measures should not degrade water quality or fish and wildlife
habitat and should not increase hazards to the community.

27
28
29
30

Policy 10H-4:

Support the use by resource industries—such as agriculture,
forestry, and mineral resource extraction—of management
practices that minimize erosion and sedimentation, and
significantly reduce pollutants.

31
32
33

Policy 10H-5:

Evaluate the role of watersheds in the maintenance of water
quality and quantity and determine what cumulative impacts
development activity may have on watershed hydrology.

34
35
36
37
38
39
40

Policy 10H-6:

Develop specific stormwater management programs for each
drainage basin within the county's jurisdiction that may be
impacted by urban levels of development. Recognize the Lake
Whatcom Watershed, Lake Samish, and Drayton Harbor as high
priorities in this effort. Coordinate efforts with the Lake
Whatcom Policy Group, the various shellfish protection districts,
and other watershed management entities.
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1
2
3

Policy 10H-7:

Establish, as a high priority, a stormwater maintenance program
that ensures that stormwater systems are adequately
maintained and function at or near design capacity.

4
5
6
7
8
9
10

Policy 10H-8:

Strongly incentivize the use of low impact development
strategies. Minimize the amount of impervious surface whenever
practicable by using natural engineering design methods such as
the use of open, grassed, street swales and rain gardens instead
of curbs and gutters. Where feasible, encourage alternate
surfacing options and other techniques associated with low
impact development (see Glossary).

11
12

Policy 10H-9:

Develop and administer stormwater management standards as
required by the NPDES Phase II Permit.

13
14
15

Policy 10H-10:

Develop and administer regulations and incentives such that
there is no net loss of ecological functions and values of
regulated wetlands and fish and wildlife habitats.

16
17

Policy 10H-11:

Place a high priority on integrating impervious surface reduction
incentives into policies, regulations, and standards.

18
19
20
21

Policy 10H-12:

Develop
and
implement
comprehensive
stormwater
management programs and strategies designed to address
runoff from all private and public developments and facilities
within regulated and sensitive watersheds.

22
23
24
25
26
27

1. Implement the Western Washington Phase II Municipal
Stormwater Permit as part of the National Pollutant
Discharge Elimination System (NPDES) Program. Incorporate
watershed considerations into the development of a
comprehensive stormwater management strategy for
designated areas.

28
29
30
31
32
33
34

2. Review Stormwater Special Districts Standards, Watershed
Protection Districts, and other related codes that address
runoff treatment from potentially polluting surfaces for their
applicability to other sensitive watersheds with the Technical
Advisory Committee and other appropriate agencies.
Coordinate efforts for ongoing monitoring and evaluation
within the sensitive watersheds and NPDES areas.

35
36
37

3. Amend subdivision, zoning, and other land use regulations
and design standards to encourage that land use activities
minimize the amount of impervious surface.

38
39
40
41

4. Identify and implement a long-term funding source to
provide for water resource protection services, including nonpoint source identification and enforcement of applicable
county regulations.

42
43

5. Focus on the Lake Whatcom watershed as a high priority in
developing a stormwater management program. Develop a
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1
2
3
4
5
6

stormwater management plan that achieves a uniform level
of protection throughout the Lake Whatcom watershed.
Ensure coordination and communication with the public and
affected jurisdictions, such as the Lake Whatcom Water and
Sewer District, the Sudden Valley Community Association,
and the City of Bellingham.

7
8
9

6. Ensure existing stormwater standards are adequately
enforced within Stormwater Special Districts, Watershed
Protection Districts, and the NPDES areas.

10
11

7. Prioritize stormwater polluting areas and develop retrofits for
areas most likely to impact sensitive waters.

12

Water Conservation

13
14
15

Goal 10-I:

Support
water
conservation,
reclamation,
reuse
measures, and education as a means to ensure sufficient
water supplies in the future.

16
17

Policy 10I-1:

Support and assist water users in the development of costeffective means of improving efficiency of water use.

18
19
20

Policy 10I-2:

Support efforts to establish and protect sustainable water
supplies to meet existing and future demands for water in the
county.

21
22
23

Policy 10I-3:

Develop and implement plans to comply with the Department of
Ecology’s instream flow and water management rules and water
resources management programs.

24
25
26

Policy 10I-4:

Coordinate local water and land management efforts, plans,
and data to ensure adequate oversight of water quality and
quantity issues.

27

Policy 10I-5:

Quantify water use to promote conservation.

28
29

Policy 10I-6:

Use water use data to encourage conservation and maintain
availability of water for agriculture and instream flow.

30
31
32
33

Policy 10I-7:

Encourage the Department of Ecology to provide flexibility in the
application of the water relinquishment rule simultaneous with
establishing a water bank/water exchange program in Whatcom
County in cooperation with stakeholders.

34

Lake Whatcom Watershed

35
36
37
38
39
40

Goal 10-J:

Prioritize the Lake Whatcom watershed as an area in
which
to
minimize
development,
repair
existing
stormwater problems (specifically for phosphorus), and
ensure forestry practices do not negatively impact water
quality. Provide sufficient funding and support to be
successful.
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1
2
3

Policy 10J-1:

Work with property owners to find acceptable development
solutions at lower overall densities than the present zoning
allows.

4
5
6
7

Policy 10J-2:

Develop and implement the fair and equitable funding
mechanisms called for in the 2008 Lake Whatcom
Comprehensive Stormwater Plan to support lake water quality
protections by 2018.

8
9
10

Policy 10J-3:

Recognize that all users of Lake Whatcom water have an
interest in the resource and should share in the cost of its
protection.

11
12
13
14
15

Policy 10J-4:

Work cooperatively with the City of Bellingham, the Lake
Whatcom Water and Sewer District, and applicable associations
and organizations to identify, review, and, as appropriate,
recommend changes to existing monitoring programs to better
improve lake water quality.

16
17
18
19

Policy 10J-5:

Evaluate and pursue, as appropriate, the use of incentives to
encourage voluntary lot consolidation, transfer or purchase of
development rights, current use taxation, and participation in
open space conservation programs.

20
21

Policy 10J-6:

Do not allow density bonuses within the Lake Whatcom
Watershed.

22
23
24
25
26

Policy 10J-7:

Work cooperatively with the City of Bellingham and the Lake
Whatcom Water and Sewer District to develop and track
benchmarks to determine: the effectiveness of management
options; when goals have been achieved; and/or when
additional actions are necessary.

27
28
29
30

Policy 10J-8:

Continue to develop and refine structural and non-structural
best management practices (BMPs), both voluntary and
required, to minimize development impacts within the Lake
Whatcom watershed.

31
32
33
34
35
36

Policy 10J-9:

Work to keep publicly-owned forest lands within the Lake
Whatcom watershed in public ownership, and support managing
forestry on these lands in a manner that minimizes sediment
and phosphorus yields from streams, and is consistent with Best
Available Science (BAS) data, in order to protect and enhance
water quality.

37
38
39
40
41
42
43

Policy 10J-10:

Policy 10J-11:

Encourage the location of public services, such as schools,
libraries, parks/open space, and post offices within Sudden
Valley in an attempt to reduce the vehicle miles traveled within
the watershed.
Continue to work with Bellingham and Lake Whatcom Water and
Sewer District to protect and manage the Lake Whatcom
watershed in accordance with the 1998 jointly adopted interlocal
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agreement. Focus on continued implementation of the 5-Year
Work Plans of the Lake Whatcom Management Program. In
addition, work with the affected jurisdictions and secure funding
for programs that protect and enhance water quality.

5
6
7
8

Policy 10J-12:

Review and modify (as needed) the current development review
process for projects in the Lake Whatcom Watershed to ensure
coordination with other jurisdictions to streamline regulations
that improve and protect water quality.

9
10
11
12

Policy 10J-13:

The existence of sewer lines in the Rural and Rural Forestry
comprehensive plan designations will not be used to justify
rezoning property in the Lake Whatcom watershed to allow
higher density land uses.

13
14
15
16

Policy 10J-14:

Existing Urban Growth Areas shall not be designated or
expanded nor new Urban Growth Areas designated within the
Lake Whatcom Watershed, and rezones that allow greater
residential densities will not be allowed.

17

Ecosystems

18

Introduction

19
20
21
22
23
24
25
26
27

Ecological systems, or ecosystems, refer to the natural systems that have
developed within the geologic and geographic setting of Whatcom County.
Whatcom County contains a significant number of distinct ecosystem types, with
associated fish, wildlife, and plant species, as well as many other living organisms.
This biodiversity has evolved and adapted according to the specific physical and
climatic conditions of the county (Map 10-2, Map 10-3). Ecosystem goals and
policies are intended to provide guidance to county government as it assists people
to manage and protect these ecosystems. Additionally they ensure other benefits
are maintained far into the future.

28

Background Summary

29
30
31
32
33
34
35

Whatcom County provides a wide variety of natural habitats that support and
shelter a diverse array of fish and wildlife species. The county's wildlife is
particularly varied and abundant when compared to many other areas of
Washington State. There are a number of factors that have contributed to this:
abundant water resources, rich soils, mild climate conditions, and a moderate
degree of urbanization are among the most important. Among the habitats of
importance to fish and wildlife are the following:

36
37
38
39
40
41

•
•
•
•
•

wetlands, lakes, and streams;
nearshore, intertidal, estuarine habitats, and marine habitats including,
but not limited to, kelp and eelgrass beds;
riparian areas and other travel corridors;
snags and downed logs;
forested habitats in a variety of successional stages;
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caves, cliffs, rocky balds, and talus slopes;
grasslands and cultivated fields; and,
thickets and fence rows.

4
5
6
7
8
9
10
11

Aquatic habitats include rivers, streams, ponds, lakes, and their riparian borders.
Together, these habitats are essential to Whatcom County's fish and wildlife.
Twenty-six species of fish—including twelve economically important stocks of
salmon and trout—inhabit fresh water in Whatcom County for all or part of their life
cycles. Healthy flowing streams and rivers, as well as off-channel wetland habitats,
are essential to the survival of the majority of these fish. Wetland ponds, especially
beaver ponds, provide optimal habitats for rearing and over-wintering of young
fish, particularly Coho salmon and cutthroat trout juveniles.

12
13
14
15
16

Most wildlife species regularly use aquatic and riparian habitats for breeding,
feeding, shelter, and migratory activities. Of this large grouping, over half are
dependent upon wetland habitats at some point in their life cycles, and would
decline or disappear in the absence of wetlands. Wetlands also contain unique
vegetative communities that harbor many species of rare and unusual plants.

17

Fish and Wildlife Populations and Habitat

18
19
20
21
22
23
24

Optimum habitat for Pacific Northwest salmon and other fish is one that resembles
the riparian landscape of pre-settlement times: braided streams wandering freely
through nearly continuous forest; trees overhanging and partly fallen into streams;
stream beds with abundant logs, step waterfalls, pools, and cutbanks; and
vegetated marine and estuarine communities. In most cases, it is not realistic to
return to that state. However, measures can be taken to retain or regain those
features that provide the minimum requirements of a viable fishery.

25
26
27
28
29
30
31
32
33
34

The best habitat for native wildlife includes native plants, which are more closely
matched to local soils, climate, and wildlife. They provide the right kinds of food,
shelter, and diversity needed by wildlife. Native plants frequently need less
watering, spraying, pruning, fertilizing, or other maintenance than do exotic or
imported plants. Loss of native vegetation through conversion to ornamental
vegetation and non-native species can result in loss of wildlife habitat, increased
competition to native wildlife from introduced species, such as starlings, and
increased maintenance needs. Loss of native vegetation also can occur through
invasions of non-native species, such as the spread of Spartina, which can
drastically displace important native eelgrass and mudflat communities.

35

Salmon Recovery Program

36
37
38
39
40
41
42

The decline of salmonids throughout Washington and the Pacific Northwest over the
past century is well established. Since 1991, numerous evolutionarily significant
units (ESUs) of Pacific salmonids have been listed as endangered or threatened
under the Endangered Species Act (ESA), including those of chinook, coho, chum,
sockeye, and steelhead. Decline in wild salmonid abundances have been attributed
to widespread loss and degradation of habitat, due to hydropower, residential and
urban development, agriculture, forestry, and fishing and hatchery production.
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4
5
6
7
8
9
10
11
12
13

In the Nooksack basin, abundances of several salmonid stocks have diminished
substantially from historical levels. The declines in local salmonid stocks, especially
Chinook salmon, have had profound economic, cultural, and social impacts on the
greater WRIA 1 community. Direct impacts include reduced jobs and income for
commercial fisherman, severe curtailment of tribal and subsistence catch, and loss
of tourism associated with recreational fishing. In addition, ESA listings impose
constraints on the activities of local and tribal governments, businesses, the
agricultural community, and citizens, who must seek to avoid or minimize take of
listed species. Nonetheless, salmon remain an integral part of the natural and social
landscape of Whatcom County and the Nooksack River Watershed. Recent
watershed recovery planning and restoration efforts by federal, state, local, and
tribal governments, non-profit organizations, businesses, and private citizens
demonstrate a commitment to salmon recovery in WRIA 1.

14
15
16

The WRIA 1 Salmon Recovery Program is a multi-government planning effort with a
WRIA-wide scope to address salmon recovery and protection of ESA and non-ESA
listed salmonids.

17

WRIA 1 Salmon Recovery Strategy

18
19
20
21
22
23
24
25
26
27

The ultimate goal for salmon recovery in WRIA 1 is to recover self-sustaining
salmonid runs to harvestable levels through the restoration of healthy rivers and
natural stream, river, estuarine, and nearshore marine processes; careful use of
hatcheries; and responsible harvest, with the active participation and support of
local landowners, businesses, and the larger community. The purpose of the WRIA
1 Salmonid Recovery Plan is to identify the actions necessary to recover WRIA 1
salmonid populations, especially listed species, and to outline the framework for
implementation of recommended actions that have been agreed to by local, state,
tribal, and federal governments and stakeholders in WRIA 1. In the near term, the
objectives are to:

28
29

1. Focus and prioritize salmon recovery efforts to maximize benefit to the
two Nooksack early chinook populations;

30
31
32

2. Address late-timed Chinook through adaptive management, focusing in
the near-term on identifying hatchery versus naturally-produced
population components;

33
34
35
36
37

3. Facilitate recovery of WRIA 1 bull trout and steelhead by implementing
actions with mutual benefit to early chinook, bull trout, and steelhead, by
removing fish passage barriers in presumed bull trout and steelhead
spawning and rearing habitats in the upper Nooksack River watershed;
and

38
39
40
41
42

4. Address other salmonid populations by (a) protecting and restoring WRIA
1 salmonid habitats and habitat-forming processes through regulatory and
incentive based programs; and (b) encouraging and supporting voluntary
actions that benefit other WRIA 1 salmonid populations without diverting
attention from early chinook recovery.

43
44

Focusing efforts on early chinook is consistent with regional salmon recovery,
current abundance and productivity for the two populations is very low and
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1
2

recovery of both populations is critical to delisting and recovery of the Puget Sound
Evolutionarily Significant Unit (ESU) for Chinook salmon.

3

Salmon Recovery Board (SRB)

4
5
6
7

WRIA 1 Salmon Recovery Board membership includes the County Executive,
Bellingham Mayor, Mayors of the Small Cities of Whatcom County, the regional
director of the Washington Department of Fish and Wildlife, and policy
representatives from Lummi Nation and Nooksack Indian Tribe.

8
9
10
11
12
13
14
15
16

The WRIA 1 Salmonid Recovery Plan (2005), a chapter of the Puget Sound Salmon
Recovery Plan, guides restoration in the Nooksack River and adjacent watersheds.
This plan was developed in partnership with Nooksack Tribe, Lummi Nation,
Washington Department of Fish and Wildlife, Bellingham, Whatcom County
Government, and the small cities of Whatcom County. Chinook salmon populations
(listed as threatened with extinction under the Federal Endangered Species Act) are
prioritized, yet the plan also provides the template for recovery of threatened
steelhead and bull trout and the other salmon and trout populations native to
Whatcom County.

17
18
19
20
21
22

The salmon plan was developed in parallel with the WRIA 1 Watershed Management
Plan. Salmon habitat is intricately linked to watershed management; salmon
recovery will be most successful when fish habitat objectives are carefully
coordinated with watershed management objectives. Integrating salmon recovery
with flood hazard management and restoring fish passage under County roads are
two primary areas of focus.

23

Marine Resources Management

24
25
26
27
28
29
30

Marine habitats include all saltwater bodies and their shorelines, kelp and macro
algae beds, eelgrass meadows, salt marshes, beaches, and mudflats. These
habitats play a vital role in the health of the local environment, as well as of the
broader Puget Sound region. They provide spawning, rearing, and feeding grounds
for a wide variety of marine life, as well as refuge for juvenile and adult fish, birds,
and shellfish. The vegetation on back-shore marshes and within estuaries buffers
adjacent upland areas by absorbing wave energy and slowing erosion.

31
32
33
34

Symptoms of ecosystem stress include: declining stocks of salmon, bottomfish, and
forage fish; closures of recreational and commercial shellfish beds; degradation and
losses of eelgrass beds, kelp forests, and other marine habitats; and dwindling
populations of seabirds and marine mammals.

35
36
37
38
39
40
41
42

The Northwest Straits Marine Conservation Initiative was authorized by Congress in
1998. The Initiative established the Northwest Straits Commission and Marine
Resources Committees (MRCs) in seven western Washington counties, including
Whatcom County. The MRCs’ main purpose is to guide local communities, using upto-date information and scientific expertise, to achieve the important goals of
resource conservation and habitat protection within the Northwest Straits. The
Whatcom County MRC acts as an advisory committee to the Whatcom County
Council.
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1

Shellfish Recovery

2
3
4
5
6
7
8

Many of the marine waterbodies in Whatcom County support natural and cultured
bivalve shellfish, including oysters and many species of clams. The warm, nutrientrich tide flats in and around Lummi, Portage, and Birch Bays; Drayton Harbor; and
Eliza and Lummi Islands represent unique water resources in this regard.
Commercial shellfish growers, recreational clam and oyster harvesters, and Native
Americans have used this resource for many years. It is an important part of our
community’s heritage.

9
10
11
12
13
14
15
16
17
18

Our ability to grow and harvest shellfish that is safe for human consumption is
directly linked to surface water quality and the influence it has on marine waters.
The primary measure of water quality for shellfish harvesting is bacterial
contamination. There are many potential sources of fecal bacteria, such as
municipal sewage treatment plants, on-site sewage systems, boat waste, farm
animals, pets, and wildlife. Since 1995, valuable shellfish beds in Portage Bay and
Drayton Harbor have been downgraded (harvest prohibited) due to non-point
pollution impacting recreational, tribal, and commercial harvesting. In 2014,
Portage Bay was identified as a threatened Shellfish Growing Area by the
Washington Department of Health. (Washington Department of Health, 2014)

19
20
21
22
23

Shellfish Protection Advisory Boards
Whatcom County has three Shellfish Protection District Advisory Committees, one
for each of the Shellfish Protection Districts: Birch Bay, Drayton Harbor, and
Portage Bay. Each advises the County Council on proposed actions and operations
relating to the restoration of water quality in their respective watersheds.

24
25
26

Shellfish Recovery Plans
Shellfish Recovery Plans have been created for each of three districts. The plans
outline the primary sources of bacteria and actions to improve water quality:

27
28
29
30

•
•
•

Drayton Harbor Shellfish Recovery Plan (2007)
Portage Bay Shellfish Recovery Plan (2014), Portage Bay Initial Closure
Response Strategy (1998)
Birch Bay Initial Closure Response Strategy (2009)

31
32

Pertinent Documents
• Whatcom Marine Resources Committee 2011 - 2015 Strategic Plan (2010)

33
34

This document outlines the MRC’s mission, vision, values, goals, objectives, and
strategies for achieving them.

35

Shoreline Management Program

36
37
38
39
40

The State Legislature passed the Washington State Shoreline Management Act
(SMA) in June 1971. The SMA was overwhelmingly passed by public initiative in
1972. Under the SMA, each county and city was required to prepare a shoreline
“master program” in accordance with the shoreline guidelines issued by the State
Department of Ecology in 1972.

41
42
43

The Whatcom County Shoreline Management Program (SMP), WCC Title 23, is the
document that implements the goals and policies of the SMA at the local level. It
was adopted in 1976 in accordance with RCW 90.58. The goals and policies of the
Whatcom County Comprehensive Plan

Comment [CES4]: Moved to Ch. 11.

10-41

Exhibit A – Planning Commission Approved Draft
October 29, 2021

Chapter 10 - Environment

1
2

Whatcom County Shoreline Management Program also constitute the shoreline
component of the Whatcom County Comprehensive Plan.

3
4
5
6
7
8

Under the provisions of the SMA, all development along shorelines of the state is
required to comply with the provisions of local shoreline master programs. The
Whatcom County Shoreline Management Program works with other chapters of the
Whatcom County Code to protect and preserve saltwater and freshwater shorelines
throughout the county by managing natural resources and directing development
and land use suitable for the shoreline environment.

9

The Whatcom County Shoreline Management Program jurisdiction includes:

10
11
12
13
14
15

•
•
•
•

More than 130 miles of marine shoreline;
More than 60 miles of lake shoreline;
More than 220 miles of stream channels; and,
All wetlands and floodways associated with the above shorelines, together
with all upland areas within 200-feet of the Ordinary High Water Mark
(OHWM).

16
17
18
19

Whatcom County and the Washington State Department of Ecology (DOE) share
joint authority and responsibility for the Whatcom County SMP. Whatcom County
Planning and Development Services is the primary agency responsible for
implementation of the Whatcom County Shoreline Management Program.

20

Issues, Goals, and Policies

21

General – Ecosystems

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

Development and urbanization of the land base have and may continue to result in
the degradation and reduction of ecosystem functions. Wetlands and estuaries
continue to be lost incrementally. Streams and their adjacent riparian habitat are
affected by land clearing, ditching, erosion, and road building. Lakeshore
development degrades the foreshore environment for waterfowl and other species,
as well as negatively affecting water quality. It is estimated that Washington has
also lost approximately one-third of its historic eelgrass beds from a variety of
causes, including dredging, shading, and filling. Large-diameter snags and downed
logs, an essential feature for dozens of wildlife species, are lost during clearing or
intensive forest management. Forested habitats are lost to a number of
development processes including urbanization, agriculture, increased rural/
suburban housing density, and timber harvesting. The delicate environment of cliffs
and caves may be affected by housing development, mining, and other activities.
Conversely, grasslands, thickets, fields, and fence rows are habitats largely
provided and enhanced by human activities, and are thus fairly abundant and
stable within the developing county. The existence of farms, in particular, has
contributed to an abundance of these more open, pastoral habitats.

39
40
41
42
43

Many stream systems in Whatcom County have been altered by agriculture,
forestry, development, and flood control practices, contributing to low stream flows,
fisheries loss, water pollution, sedimentation and other problems. These impacts
can directly affect the fisheries resources by depositing silt and debris into
spawning beds, by removing trees that shade and cool the water, bank armoring,
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2
3
4
5
6

interfering with the recruitment and establishment of large woody debris (LWD), by
obstructing fish passage with culverts and roads, by altering natural channels
through filling, bank hardening, and channelizing. In addition, the physical
processes that create functional habitats for fish life stages are altered by
increasing flows through stormwater runoff or consuming water volume for other
out-of-stream uses.

7
8
9
10
11
12
13

Finally, a healthy and functioning ecosystem, including forests, wetlands, fish,
wildlife, and native plants they harbor, is an identified resource. A healthy
ecosystem supports diverse and abundant wildlife, fish, and plant populations, and
is necessary. The gathering of fish, game, and other natural resources forms a
central aspect of many cultures in Whatcom County. The mere presence of these
natural resources constitutes a community amenity that is a substantial part of our
local economic base.

14
15

Goal 10K:

Protect and enhance ecosystems, which provide
economic, ecological, aesthetic, and cultural benefit.

16
17
18
19

Policy 10K-1:

Define and identify species, habitats, and habitat features
important to a balanced and sustainable web of life, biodiversity,
and especially important to fish, native plants, and wildlife.
Create, and regularly update an Ecosystem Report.

20
21
22
23
24
25
26
27
28

Policy 10K-2:

Develop and adopt programs that protect habitats essential to
the conservation of species that have been identified as
endangered, threatened, or sensitive by the state or federal
government as well as habitats identified as necessary in the
Ecosystem Report. These programs should maintain and
encourage restoration of habitat conditions for listed species of
concern, as well as habitats identified as having significant
biodiversity, connectivity, and other important features and
functions.

29
30
31

Policy 10K-3:

Develop incentives for protection of environmentally fragile
areas or critical plant and wildlife habitats as well as habitats
that provide connectivity (corridors).

32
33

Policy 10K-4:

Where feasible, incorporate fish and wildlife habitats into public
capital improvement projects.

34
35
36

Policy 10K-5:

Provide measures to mitigate negative water quality and
quantity impacts from both public and private alterations of
natural drainage systems.

37
38

Policy 10K-6:

Consider sensitive fish, shellfish, and wildlife species and their
habitats when establishing zoning densities and patterns.

39
40
41
42
43
44

Policy 10K-7:

Promote voluntary fish and wildlife habitat enhancement
projects through educational and incentive programs, such as
purchase of development rights or habitat conservation
easements. These projects, which can be done by individuals,
organizations, and businesses, will buffer and expand fish,
plant, and wildlife habitat.
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2
3

Policy 10K-8:

Give careful consideration to the siting of industrial, commercial,
residential, and other land use designations when located near
important marine, terrestrial, or other critical habitats.

4
5
6
7

Policy 10K-9:

Protect, retain, and enhance the beneficial uses and functions of
streams and rivers. Define and identify the beneficial uses and
functions of streams and rivers, including wildlife and fisheries
habitat, water quality, open space, aesthetics, and recreation.

8
9

Policy 10K-10:

Protect and enhance ecosystem functions when flood hazard
management measures are used.

10
11
12

Policy 10K-11:

Regulate the operation of river gravel extraction activities in
such a manner so as to provide long-term protection of fish and
wildlife habitat and water quality.

13
14
15

Policy 10K-12:

Ensure design and development of residential and industrial
development minimizes disturbance to rivers, streams, and
functioning riparian areas.

16
17
18
19

Policy 10K-13:

Evaluate the full value of the fishery; including its cultural and
economic value; in land use decisions that may impact that
fishery. Unavoidable impacts to an individual habitat or fishery
shall be mitigated.

20
21
22
23
24

Policy 10K-14:

Continue to consider the value of wildlife populations for which
habitat conservation areas have been identified in PDS’s wildlife
habitat mapping, their associated habitats, and connectivity in
land use planning that may impact them. This is not intended to
require landowners to pay for any additional studies.

25
26

Policy 10K-15:

Mitigation to Habitat Conservation Areas should be tracked and
monitored to ensure no net loss to natural area.

27
28
29

Policy 10K-16:

Monitor Habitat Conservation Areas to obtain a baseline of
current conditions and to ensure no net loss and avoidance of
cumulative impacts.

30

Fish and Wildlife Populations and Habitat

31
32

Goal 10L:

Protect and enhance ecosystems that support native fish
and wildlife populations and habitat.

33
34

Policy 10L-1:

Strongly discourage any activity that might cause significant
degradation of the fishery resource or habitat.

35
36
37

Policy 10L-2:

Support the protection and enhancement of significant fish
spawning and rearing habitat, food resources, refugia (shelter),
and travel passages.

38
39
40

Policy 10L-3:

Establish non-regulatory mechanisms and incentives for
development that accommodates the habitat needs of fish and
wildlife and encourages good stewardship practices.
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1
2

Policy 10L-4:

Support protection and enhancement of fish and wildlife habitat
through site design in new development.

3
4
5
6
7
8

Policy 10L-5:

Native vegetation and soils on streambanks and shorelines
should be disturbed as little as possible. In situations where revegetation is necessary to restore streambank or shoreline
stability and provide shading, site-specific native plants should
be used. Retention of vegetated riparian areas on all lake and
marine shorelines shall also be encouraged.

9
10
11
12
13
14

Policy 10L-6:

Discourage shoreline armoring. Instead, encourage natural or
bio-engineering solutions such as planting native vegetation,
engineered log jams/LWD, and beach nourishment along
eroding banks to address stream and shoreline bank erosion
problems. Riparian buffers should be replanted with suitable
native vegetation as a part of all bank stabilization projects.

15
16
17

Policy 10L-7:

Encourage native vegetation and soil retention and plantings
that provide or maintain the beneficial uses and functions of
streams, rivers, lakes, and marine shorelines.

18
19

Policy 10L-8:

Maintain and encourage restoration of habitat functions for
threatened and endangered fish species.

20
21
22

Policy 10L-9:

Use Best Available Science to inform the creation of regulations
to mitigate adverse impacts of development adjacent to rivers,
streams, and marine shorelines.

23
24
25
26

Policy 10L-10:

Encourage landowners to voluntarily protect surface water
quality with filter strips or other appropriate water cleansing
mechanisms installed between lawns, landscaping, livestock
pens, or agricultural fields and waterbodies.

27
28
29

Policy 10L-11:

Formulate and implement a comprehensive, landscape-based,
environmental management program to protect fish and wildlife.
The program should include the following:

30
31
32

1. Formulate an administrative approach to the review of
development and planning proposals that consider natural
system policies;

33
34

2. Investigate and develop programs for acquisition
restoration of important fish and wildlife habitat areas;

35
36
37

3. Develop and enter into cooperative agreements with State
and Federal agencies and neighboring jurisdictions to identify
and protect ecosystems;

38
39

4. Identify and map important habitat
connectivity throughout the county; and,

40
41
42
43

5. Support the development of educational materials which list,
describe, and characterize the appropriate use of native
vegetation to enhance ecosystem functions in Whatcom
County.
Whatcom County Comprehensive Plan
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1
2
3
4

Policy 10L-12:

Consider establishing formal meander limits for the Nooksack
River, precluding additional development within this zone, and
promote the River and Flood property acquisition program
within these areas.

5
6

Policy 10L-13:

Diligently work to prevent and/or reduce the establishment
and/or spread of invasive species.

7
8
9
10
11

Policy 10L-14:

Actively participate in and support WRIA 1 Salmon Recovery
efforts to return self-sustaining salmonid runs to harvestable
levels through: the restoration of healthy rivers, marine
shorelines, and natural processes; the careful use of hatcheries;
and responsible harvest.

12

Policy 10L-15:

Participate in protection and improvement of biodiversity.

13
14
15

Policy 10L-16:

Consider establishing important habitat areas as sending
areas after
creating a
voluntary,
workable
transfer
of
development rights (TDR) program.

16
17

Policy 10L-17:

Mitigation of wetlands should be reviewed and tracked over time
to ensure no net loss of wetland function.

18
19

Policy 10L-18:

A baseline of wetland identification and function should be made
to track and prevent net loss and avoid cumulative impacts.

20
21
22
23

Policy 10L-19:

The County will support the work of the Fisheries Co-managers
(Lummi Nation, Nooksack Tribe, and the State Department of
Fish and Wildlife) and stakeholders to establish a sustainable
salmon harvest goal for the Nooksack Basin.

24

Wetlands

25
26
27
28
29

Wetlands are crucial environmental features in Whatcom County. Wetlands provide
invaluable functions in aquifer recharge, groundwater storage, floodwater
detention, pollutant removal and purification of water supplies, as well as provision
of fish and wildlife habitat. Loss of wetlands has been due to many factors,
including urbanization, agricultural development, and drainage projects.

30
31
32
33
34
35

A plethora of complex and often confusing laws govern the definition, delineation,
and protection of wetlands. These laws originate at national, state, and county
levels. Land managers and private citizens often experience difficulty in
interpreting, synthesizing, and applying wetland regulations. In general, however,
state regulations must comply with federal standards and local regulations must
comply with both federal and state standards.

36

Goal 10M:

Conserve and enhance regulated wetlands.

37
38
39
40

Policy 10M-1:

Recognize natural wetlands such as swamps, bogs, saltwater
marshes, and ponds for their value in cleaning water, reducing
flood damage, providing valuable habitat for plants, fish and
wildlife, and as sites for groundwater recharge.
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3
4
5
6
7
8
9

Policy 10M-2:

Policy 10M-3:

Chapter 10 - Environment
Develop and adopt criteria to identify and evaluate wetland
functions that meet the Best Available Science standard and
that are consistent with state and federal guidelines.
Biological functions of wetlands are complex and interwoven.
Evaluate the full range of potential and immediate economic
impacts in land use decisions relating to wetlands, including
fisheries, wildlife, recreation, farmlands, sustainable resources,
air and water quality, flood hazard management, real estate,
cultural attributes, and other uses.

10
11
12
13
14
15
16
17

Policy 10M-4:

Encourage land development to avoid wetland impacts. Impacts
to regulated wetlands should be contingent upon full mitigation
measures that equitably compensate for wetlands impacts, on a
case-by-case basis. Approved mitigation measures shall include
resources for long-term monitoring and adaptive management
of mitigation outcomes to assure effectiveness. Strongly
discourage alteration of land that results in the degradation of
type 1 and 2 wetlands.

18
19
20
21
22
23
24
25

Policy 10M-5:

Property rights and public services are essential components of
our political and economic system. Where such rights and public
services are significantly compromised by the goal of wetland
preservation, adverse wetland impacts may be permitted
through standardized mitigation. This may include avoidance,
impact minimization, restoration, enhancement, creation, or offsite compensation for loss of wetland functions in accordance
with mitigation sequencing.

26
27
28
29
30

Policy 10M-6:

Recognize beneficial wetland uses, functions, and values.
Support protection of fish and wildlife habitat, water quality,
plant diversity, flood attenuation and low-flow contribution, and
water storage through planning, acquisition, incentive programs,
and mitigation.

31
32
33

Policy 10M-7:

Development applications should be assessed on a case-by-case
basis so that marginal wetlands are not preserved at the
expense of upland areas with higher habitat value.

34

Marine Habitat

35
36

Goal 10N:

Protect and enhance marine ecosystems and resources in
Whatcom County.

37
38
39

Policy 10N-1:

Support the Whatcom County Marine Resources Committee in
its pursuit of the Northwest Straits Commission benchmarks as
follows:

40
41
42





Broad county participation in MRCs;
A net gain in high-value habitat and ecosystem functions;
A net reduction in shellfish bed closures;
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1
2
3
4
5
6
7
8
9

Chapter 10 - Environment






Measurable increases in factors supporting bottomfish
recovery;
Population increases in other key indicator species;
Coordination of scientific data;
Successful public education and outreach efforts; and,
The establishment of a regional system of Marine Protected
Areas (MPA’s).

Policy 10N-2:

Promote naturalized shoreline buffers and restoration of riparian
vegetation.

10
11
12

Goal 10P:

Protect and enhance shellfish habitat in commercial and
recreational areas to ensure a productive resource base
for long-term use.

13
14

Policy 10P-1:

Identify and designate marine shellfish habitat for commercial
and recreational uses.

15
16
17
18
19

Policy 10P-2:

Restore degraded waters within the drainage basins of shellfish
growing areas to a level that allows/supports shellfish
harvesting by work with the Department of Ecology, Tribes,
Department of Health, Department of Fish and Wildlife, and
affected property owners to improve water quality.

20
21
22
23

Policy 10P-3:

Protect shellfish resources by means of pollution prevention and
enforcement when necessary. This should include surface and
groundwater monitoring for early detection of pollution to
minimize the damage and cost of resource restoration.

24
25
26
27

Policy 10P-4:

Improve knowledge of the importance of protecting, preserving,
and improving the quality of shellfish habitat within the County.
Seek out valuable partnerships that will raise awareness,
provide education, and enhance shellfish habitat.

28
29

Policy 10P-5:

Develop Low Impact Development standards in shellfish habitat
areas.

30
31
32
33

Policy 10P-6:

Identify and encourage the use of stormwater treatment
systems and Best Management Practices to reduce fecal coliform
bacteria levels in stormwater discharging directly into shellfish
habitat areas.

34
35
36
37

Policy 10P-7:

Solicit input from the Shellfish Protection District advisory
committees and appropriate state, federal, and tribal agencies
when considering updates to the Comprehensive Plan that relate
to shellfish protection.

38
39

Policy 10P-8:

Identify and restore functions, selected through best available
landscape-based science, of key wetland areas.

40
41

Policy 10P-9:

Modify county roadside ditch maintenance procedures to protect
water quality.
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1
2
3

Policy 10P-10:

Continue to partner with jurisdictions in British Columbia to
minimize impacts on water quality, including what affects
shellfish habitat.

4
5
6
7

Policy 10P-11:

Work within the structure of County programs such as the WRIA
Watershed
Management
Planning
process
to
achieve
improvements in land use Best Management Practices that will
positively affect change in marine water quality.

8
9
10

Policy 10P-12:

Continue to develop programs that identify potential pollution
sources and ensure timely and science-based approaches are
used in response to problems as they arise.

11
12
13
14

Policy 10P-13:

Develop educational tools and opportunities to raise public
awareness of marine issues and to inform them of how they can
have a positive impact by helping preserve these marine
resources.

15
16
17
18
19

Policy 10P-14:

Identify areas (such as wetlands and the nearshore
environment) that are important to shellfish habitat
preservation. Also identify river and stream processes that
adversely impact shellfish habitat. Use this information when
making land use management and preservation decisions.

20
21
22
23
24

Policy 10P-15:

Create a tracking mechanism to document progress made
toward improving downgraded shellfish areas. This information
will be useful not only in supporting an upgrade when water
quality shows improvement, but also in preventing degradation
in currently approved shellfish areas.

25
26
27
28
29

Policy 10P-16:

Work with the County Shellfish Advisory Committees, Marine
Resources Committee, Salmon Recovery Fund Board, WRIA
Watershed Management Board, and other local, state, federal,
and tribal agencies to address issues associated with shellfish,
shellfish area closures, and shellfish habitat.

30
31
32

Policy 10P-17:

Consider establishing the Drayton Harbor Watershed as a
sending area when considering a transfer of development rights
(TDR) program in.

33
34
35

Policy 10P-18

Support the Department of Health’s On-Site Sewage System
(OSS) Program as a means to lower degradation of our
waterways.

36

Other Marine and Marine Dependent Organisms and Systems

37
38
39
40
41
42
43

Our Marine system supports not only local, critical, and global fisheries resources,
but also a myriad of interdependent organisms, the importance of which we lack
the capacity to fully grasp. The Marine ecosystem is a complex web of life that is
increasingly affected by anthropogenic impacts. Toxics, hormones, heavy metals,
and other harmful substances flushed into nearshore and marine environments with
stormwater have been shown to have deleterious cumulative impacts on a range of
aquatic and marine dependent organisms. Whatcom County will take steps to halt
Whatcom County Comprehensive Plan
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1
2

the practice of treating its streams and rivers as a storm sewer and the marine
system as a water treatment facility.

3
4
5
6

Policy 10P-19:

Promote Best Management Practices, land use, and stormwater
policies that result in a minimal release of harmful chemicals
and metallic substances into surface water and the marine
environment.
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1
2
3

Shorelines

Comment [CES1]: The P/C reviewed this version
at their 11.12/20 mtg but didn’t quite finish with it.
Does include some of their changes.

4

Introduction

Moved to tentatively approve for public hearing at
their 12/10/20 mtg. Passed 8-0-1

5
6
7
8
9

The State Legislature passed the Washington State Shoreline Management Act
(SMA) in June 1971. The SMA was overwhelmingly passed by public initiative in
1972. Under the SMA, each county and city was required to prepare a shoreline
“master program” in accordance with the shoreline guidelines issued by the State
Department of Ecology in 1972.

Comment [CES2]: Much of text was moved
from either C/P Ch. 10 or Title 23, and is not shown
as being new. Proposed amendments to the existing
text are shown as strikeout/underline.

10
11
12
13
14
15

The Whatcom County Shoreline Management Program (SMP), WCC Title 23, is the
set of policies and regulations document that implements the goals and policies of
the SMA at the local level. It was first adopted in 1976 in accordance with RCW
90.58. The goals and policies of the Whatcom County Shoreline Management
Program SMP also constitute the shoreline component of the Whatcom County
Comprehensive Plan.

16

The Whatcom County Shoreline Management Program jurisdiction includes:

17
18
19
20
21
22

•
•
•
•

More than 130 miles of marine shoreline;
More than 60 miles of lake shoreline;
More than 220 miles of stream channels; and,
All wetlands and floodways associated with the above shorelines, together
with all upland areas within 200-feet of the Ordinary High Water Mark
(OHWM).

23
24
25
26

Whatcom County and the Washington State Department of Ecology (DOE) share
joint authority and responsibility for the Whatcom County SMP. Whatcom County
Planning and Development Services is the primary agency responsible for its
implementation of the Whatcom County Shoreline Management Program.

27

Chapter Organization

28
29
30
31
32
33
34
35
36
37

This chapter is composed of an introduction and five sections organized by topic
heading. The first section, entitled "Overall SMP Goals and Objectives," addresses
general shoreline goals and objectives. The next provides the purposes, designation
criteria, and policies for the County’s various shoreline area designations. The third
section contains the County’s policies for Shorelines of Statewide Significance. The
fourth section provides the general policies that apply to all area designations. And
the fifth section provides the policies specific to the type of use proposed. Together
with the regulations of WCC Title 23, the sections of this chapter provide the
direction necessary to ensure and promote long-term sustainability of the
shorelines in Whatcom County.

38

Purpose

39
40
41

This chapter together with WCC Title 23 comprises Whatcom County’s Shoreline
Management Program. This chapter contains the SMP’s goals, objectives, and
policies, while its regulations are found in WCC Title 23. All development proposed
Whatcom County Comprehensive Plan
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1
2

within jurisdictional shorelines must be consistent with both the policies of this
chapter and the regulations of WCC Title 23.

3
4
5
6
7

The Shoreline Management Act (SMA) was developed and adopted to protect “the
most valuable and fragile of [the state’s] natural resources from the “inherent harm
in uncoordinated and piecemeal development of the state’s shorelines” (quotes
from RCW 90.58.020). The SMA in Chapter 90.58 RCW contains three distinct but
related priorities:

8
9
10
11
12
13

1. The promotion of shoreline uses that are both water-oriented and
appropriate for the broader environmental context. Developments such as
single family residences, recreational areas, and water-dependent businesses
such as marinas are considered priority uses provided they are constructed in
a manner “consistent with control of pollution and prevention of damage to
the environment” (quote from RCW 90.58.020).

14
15
16
17
18
19

2. The SMA requires local governments to take an active role in protecting the
shoreline ecology: the water, the land, the vegetation and the wildlife. The
state guidelines are explicit: “Local master programs shall include regulations
and mitigation standards ensuring that each permitted development will not
cause a net loss of ecological functions of the shoreline.” (WAC 173-26186(8)(b)(i).)

20
21
22

3. The SMA also promotes public access to the shoreline by requiring protection
of existing public access features and requiring certain types of new
development to include public access.

23
24
25
26
27

The SMP regulations (WCC Title 23) apply to individual projects, and impacts of
shoreline development are evaluated on a project-by-project basis. However, the
SMP goals and policies, shoreline designations, regulations, and the restoration plan
are comprehensively structured to achieve no net loss of shoreline ecological
functions as a whole in Whatcom County.

28

GMA Goals and Countywide Planning Policies

29
30
31
32
33
34
35
36

First adopted in 1990, The Growth Management Act (GMA) is a series of state
statutes that requires fast-growing cities and counties to develop a comprehensive
plan to manage their population growth. It is primarily codified under Chapter
36.70A RCW, although it has been amended and added to in several other parts of
the RCW. Under RCW 36.70A.020, the GMA established a series of 13 goals that
should act as the basis of all comprehensive plans. In 2003, the legislature added
the goals and policies of the Shoreline Management Act as the fourteenth GMA goal
(RCW 36.70A.480). The shoreline goals may be found at RCW 90.58.020.

37
38

As of this time, there are no Countywide Planning Policies that address
development in the shoreline.

39

GMA SMA Requirements

40
41
42

Under the provisions of the SMA, all development along shorelines of the state is
required to comply with the provisions of local shoreline master programs. The
Whatcom County Shoreline Management ProgramSMP works with other chapters of
Whatcom County Comprehensive Plan
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1
2
3

the Whatcom County Code to protect and preserve saltwater and freshwater
shorelines throughout the county by managing natural resources and directing
development and land use suitable for the shoreline environment.

4

23.10.030 Governing Principles

5
6
7
8

The following principles, along with the policy statements of RCW 90.58.020 and
the principles of Chapter 173-26 WAC, establish basic concepts that underpin the
goals, policies, and regulations of the SMPShoreline Management Plan (SMP)this
program:

9
10

A. Any inconsistencies between the SMPthis program and the Shoreline
Management Act (SMAAct) must be resolved in accordance with the SMAAct.

11
12
13
14
15

B. The policies of the SMPthis program may be achieved by diverse means, one
of which is regulation. Other means, authorized by the SMAAct, include, but
are not limited to: acquisition of lands and/or easements by purchase or gift,
incentive programs, and implementation of capital facility and/or
nonstructural programs.

16
17
18
19
20
21

C. Protecting the shoreline environment is an essential statewide policy goal,
consistent with other policy goals. Permitted and/or exempt development,
actions taken prior to the SMAAct’s adoption, and/or unregulated activities
can impair shoreline ecological processes and functions. The SMPThis
program protects shoreline ecology from such impairments in the following
ways:

22
23
24

1. By using a process that identifies, inventories, and ensures meaningful
understanding of current and potential ecological functions provided by
shorelines.

25
26
27
28
29
30
31
32
33
34
35

2. By including policies and regulations that require mitigation of significant
adverse impacts in a manner that ensures no net loss of shoreline
ecological functions. The required mitigation shall include avoidance,
minimization, and compensation of impacts in accordance with the
policies and regulations for mitigation sequencing in WCC 23.90.030 and
the Whatcom County Critical Areas Ordinance (CAO, Chapter 16.16 WCC).
The SMPThis program and any future amendment thereto shall ensure no
net loss of shoreline ecological functions and processes on a
programmatic basis in accordance with the baseline functions present as
of the date of adoption of the comprehensive SMP updatethis program,
February 27, 2007.

36
37
38
39
40

3. By including policies and regulations to address cumulative impacts,
including ensuring that the cumulative effect of exempt development will
not cause a net loss of shoreline ecological functions, and by fairly
allocating the burden of addressing such impacts among development
opportunities.

41
42
43

4. By including regulations and regulatory incentives designed to protect
shoreline ecological functions, and restore impaired ecological functions
where such opportunities have been identified, consistent with the
Whatcom County Comprehensive Plan
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1
2

Shoreline Management Program Restoration Plan developed by Whatcom
County.

3
4
5
6
7
8

D. Regulation of private property to implement SMPprogram goals such as
public access and protection of ecological functions and processes must be
consistent with all relevant constitutional and other legal limitations. These
include, but are not limited to, civil rights guaranteed by the U.S. and state
Constitutions, recent pertinent federal and state case law, and state statutes,
such as RCW 34.05.328 and 43.21C.060 and Chapter 82.02 RCW.

9
10
11
12

E. Regulatory or administrative actions contained herein must be implemented
consistent with the public trust doctrine and other applicable legal principles
as appropriate and must not unconstitutionally infringe on private property
rights or result in an unconstitutional taking of private property.

13
14
15

F. The regulatory provisions of the SMPthis program are limited to jurisdictional
shorelinesshorelines of the state, whereas the planning functions of the
SMPthis program may extend beyond the designated shoreline boundaries.

16
17
18
19

G. The policies and regulations established by the SMPprogram must be
integrated and coordinated with those policies and rules of the Whatcom
County Comprehensive Plan and development regulations adopted under the
Growth Management Act (GMA) and RCW 34.05.328.

20
21
22
23

H. Consistent with the policy and use preferences of RCW 90.58.020, Whatcom
County should balance the various policy goals of the SMPthis program giving
consideration to other relevant local, state, and federal regulatory and nonregulatory programs.

24
25

Chapter 23.20 Overall SMPShoreline Management Program Goals
and Objectives

26

23.20.005 Generally.

27
28
29
30

This sectionchapter describes contains overall programSMP goals and objectives.
They provide the comprehensive foundation and framework upon which the
shoreline area designations, policies, regulations, and administrative procedures are
based.

31
32
33
34

The general policies and regulations (in a later section of this chapter and in
Chapter Title 23.90 WCC, respectively) and the specific use policies and regulations
(in a later section of this chapter and in WCC Chapter Title 23.100 WCC,
respectively) are the means by which these goals and objectives are implemented.

Whatcom County Comprehensive Plan
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1

23.20.010 Adoption.

2
3
4
5
6

In addition to the policy adopted in WCC 23.10.020(C), the following goals and
objectives relating to the program elements specified in RCW 90.58.100(2) are
hereby adopted. They provide the comprehensive foundation and framework upon
which the shoreline area designations, policies, regulations, and administrative
procedures are based.

7

23.20.020 Economic Ddevelopment.

8
9
10
11

The economic development element provides for the location and design of
industries, transportation facilities, port facilities, tourist facilities, commerce, and
other developments that are particularly dependent upon a shoreline location
and/or use of the shorelines of the state.

12
13
14

Goal 11A:

Goal. To cCreate and maintain an economic environment
that can coexist harmoniously with the natural and
human environment.

15

B.

Objectives.

16
17
18

11A-1:

Encourage economic development that has minimal adverse
effects and mitigates unavoidable impacts upon shoreline
ecological functions and processes and the built environment.

19
20

11A-2:

Encourage shoreline development that has a positive effect upon
economic and social activities of value to the region.

21
22

11A-3:

Encourage new water-dependent, water-related, and waterenjoyment economic development in priority order.

23
24
25

11A-4:

Encourage economic development that is consistent with the
adopted Comprehensive Economic Development Strategy
(CEDS) for Whatcom County.

26
27
28
29

11A-5:

Implement economic development policies contained in other
chapters of the Whatcom County Comprehensive Plan in
shoreline areas consistent with this chapter, WCC Title 23
program and the SMAAct.

30
31

11A-6:

Encourage new economic development to locate in areas that
are already developed with similar uses.

32
33
34
35

11A-7:

Discourage expansion of existing development that is
incompatible with the Comprehensive Planthis program, WCC
Title 23, or the character of the local area, or the Whatcom
County Comprehensive Plan.

36

23.20.030 Public aAccess.

37
38

The public access element provides for public access to publicly owned or privately
owned shoreline areas where the public is granted a right of use or access.

39
40

Goal 11B:A.

Goal. To iIncrease the general public’s ability of the
general public to reach, touch, and enjoy the water’s

Whatcom County Comprehensive Plan
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edge, to travel on the waters of the state, and/or to view
the water and the shoreline from adjacent locations;
provided, that private rights, the public safety, and
shoreline ecological functions and processes are
protected
consistent
with
the
U.S.
and
state
Constitutions, state case law, and state statutes.

1
2
3
4
5
6
7

B.

Objectives:.

8
9
10

11B-1:

Locate, design, manage, and maintain public access in a manner
that protects shoreline ecological functions and processes and
the public health and safety.

11
12

11B-2:

Design and manage public access in a manner that ensures
compatibility with water-dependent uses.

13
14
15
16
17

11B-3:

Where appropriate, acquire access to publicly owned tidelands
and shorelands. Encourage cooperation among the County,
landowners, developers, and other agencies and organizations
to enhance and increase public access to shorelines as specific
opportunities arise.

18

11B-4:

Provide and protect visual access to shorelines and tidelands.

19
20
21
22
23

11B-5:

Require physical or visual access to shorelines as a condition of
approval for shoreline development activities commensurate
with the impacts of such development and the corresponding
benefit to the public, and consistent with constitutional
limitations.

24
25

11B-6:

Develop and manage public access to prevent adverse impacts
to adjacent private shoreline properties and developments.

26

23.20.040 Recreation.

27
28
29
30
31

The recreation element provides for the preservation and expansion of wateroriented recreational opportunities that facilitate the public’s ability to enjoy the
physical and aesthetic qualities of the shoreline through parks, public access to
tidelands and beaches, bicycle and pedestrian paths, viewpoints, and other
recreational amenities.

32
33

Goal 11C:A.

Goal. To pProvide opportunities and space for diverse
forms of water-oriented recreation.

34

B.

Objectives:.

35
36
37

11C-1:

Locate, develop, manage, and maintain recreation areas in a
manner that protects shoreline ecological functions and
processes.

38
39
40
41
42

11C-2:

Provide a balanced choice of water-oriented public recreational
opportunities regionally. Ensure that shoreline recreation
facilities serve projected County growth in accordance with the
level of service standards established in the Whatcom County
Comprehensive Plan and related goals and policies; , the
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2

Comprehensive Park and Recreation Open Space Plan; , the
Whatcom County Bicycle Plan; , and the Natural Heritage Plan.

3
4
5
6

11C-3:

Acquire additional recreation areas and public access areas with
a high recreation value prior to demand to assure that sufficient
shoreline recreation opportunities are available to serve future
recreational needs.

7
8
9
10
11

11C-4:

Encourage cooperation among public agencies, nonprofit
groups, and private landowners, and developers to increase and
diversify recreational opportunities through a variety of means
including incorporating water-oriented recreational opportunities
into mixed use developments and other innovative techniques.

12
13
14

11C-5:

Recognize and protect the interest of all people of the state by
providing increased recreational opportunities within shorelines
of statewide significance and associated shorelands.

15

11C-6:

Encourage private and public investment in recreation facilities.

16
17
18

11C-7:

Locate, design, and operate recreational development in a
manner that minimizes adverse effects on adjacent properties
as well as other social, recreational, or economic activities.

19

23.20.050 Transportation and Essential Public Facilities.

20
21
22

The transportation and essential public facilities element provides for the general
location and extent of existing and proposed public thoroughfares, transportation
routes, terminals, and other public utilities and facilities.

23
24
25
26

Goal 11D:A.

Goal. To pProvide transportation systems and essential
public facilities in shoreline areas without adverse effects
on existing shoreline use and development or shoreline
ecological functions and/or processes.

27

B.

Objectives:

28
29
30
31

11D-1:

Locate, develop, manage, and maintain transportation systems
and essential public facilities in a manner that protects shoreline
ecological functions and processes. Minimize and mitigate
unavoidable impacts.

32
33
34

11D-2:

Locate and design transportation systems and essential public
facilities to be harmonious with the existing and future economic
and social needs of the community.

35
36
37
38
39

11D-3:

Discourage
the
development
of
non-water-dependent
transportation systems and essential public facilities unless no
feasible alternatives exist. Devote roads within the shoreline
jurisdiction to low volume local access routes and shoreline
public access where feasible.

40
41
42

11D-4:

When appropriate, require adequate appropriate compensation
where transportation systems and essential public facilities
reduce the benefits people derive from their property.
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1
2
3
4

11D-5:

Provide for alternate modes of travel, encourage freedom of
choice among travel modes, and provide multiple use
transportation corridors where compatible in association with
shoreline transportation development.

5
6
7

11D-6:

Require transportation system and essential public facility
development in shoreline areas to protect and enhance physical
and visual shoreline public access.

8

23.20.060 Shoreline uUse.

9
10
11
12
13

The shoreline use element considers prioritizes the use and development of
shorelines and adjacent land areas for housing, business, industry, transportation,
agriculture, forestry, natural resources, recreation, education, public institutions,
utilities, and other categories of public and private land use with respect to the
type, general distribution, location, and extent of such uses and developments.

14
15

Goal 11E:A.

Goal. To pPreserve and develop shorelines in a manner
that allows for an orderly balance of uses.

16

B.

Objectives:.

17
18
19
20
21
22
23

11E-1:

Give preference to water-dependent and single-family
residential uses that are consistent with preservation of
shoreline ecological functions and processes. Give secondary
preference to water-related and water-enjoyment uses. Allow
non-water-oriented uses only when substantial public benefit is
provided with respect to the goals of the SMAAct for public
access and ecological restoration.

24
25
26
27

11E-2:

Designate and maintain appropriate areas for protecting and
restoring shoreline ecological functions and processes to control
pollution and prevent damage to the shoreline environment
and/or public health.

28
29

11E-3:

Ensure shoreline uses are consistent with the Whatcom County
Comprehensive Plan.

30
31
32

11E-4:

Balance the location, design, and management of shoreline uses
throughout the County to prevent a net loss of shoreline
ecological functions and processes over time.

33
34
35
36

11E-5:

Encourage mixed use developments that include and support
water-oriented uses and provide a substantial public benefit
consistent with the public access and ecological restoration
goals and policies of the SMAAct.

37
38
39
40

11E-6:

Encourage shoreline uses and development that enhance
shoreline ecological functions and/or processes or employ
innovative features that further the purposes of the SMPthis
program.

41
42

11E-7:

Encourage shoreline uses and development that enhance and/or
increase public access to the shoreline.
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1

23.20.070 Conservation.

2
3
4
5
6
7

The shoreline conservation element provides for the protection of natural resources,
and shoreline ecological functions and processes. Resources to be conserved and
protected include, but are not limited to, wetlands; riparian, nearshore, and aquatic
habitats; priority fish and wildlife habitats and species; floodplains; feeder bluffs
and other geological features; cultural and historic resources; as well as scenic
vistas and aesthetics.

8
9
10
11

Goal 11F:A.

Goal. To cConserve shoreline resources and important
shoreline features, and protect shoreline ecological
functions and the processes that sustain them to the
maximum extent practicable.

12

B.

Objectives:.

13
14
15
16
17
18

11F-1:

Develop Maintain regulations and mitigation standards that
ensure new shoreline developments prevent a net loss of
shoreline ecological functions and processes. Implement such
regulations and standards in a manner consistent with all
relevant constitutional and other legal limitations on the
regulation of private property.

19
20
21

11F-2:

Protect critical areas in accordance with the policies and
regulations in the County’s critical areas regulations (WCC
Chapter 16.16), as adopted by reference in the SMP.

22
23
24
25

11F-3:

Manage renewable natural resources on a sustained yield basis.
Extract nonrenewable natural resources in a manner that
maintains the quality of other resources and shoreline ecological
functions and processes.

26
27

11F-4:

Prioritize protection and/or conservation of shoreline areas that
are ecologically intact and minimally developed or degraded.

28

23.20.080 Archaeological, historical and Cultural Resources

29
30
31
32
33
34
35
36

The archaeological-historical-cultural resource element provides for protection,
preservation and/or restoration of buildings, sites, and areas having archaeological,
historical, cultural, or scientific value or significance. “Cultural resource” refers to
any archaeological, historic, cemetery, or other cultural sites or artifacts; as well as
those traditional food, medicine, fibers, and objects that sustain the religious,
ceremonial, and social activities of affected Native American tribes that may be
regulated under state or federal laws administered by the Washington State
Department of Archaeologic and Historic Preservation (DAHP).

37
38
39
40
41

Goal 11G:A.

Goal. Protect shoreline features of historic, cultural,
archeological, or scientific value or significance to
prevent damage or destruction through coordination and
consultation with the appropriate local, state and federal
authorities, including affected Indian tribes.

42

B.

Objectives:.
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1
2

11G-1:

Protect cultural resources sites in collaboration with appropriate
tribal, state, federal, and local governments.

3
4
5

11G-2

Engage in and encourage public agencies and private parties to
cooperate in the identification, protection and management of
cultural resources.

6
7
8
9

11G-3:

Consult with the Washington State Department of Archaeology
and Historic Preservation (DAHP) and affected Native American
tribes when developing local policies and regulations for
identifying, protecting, and preserving cultural resources.

10
11
12

11G-4:

Where appropriate, restore unique resources that have cultural,
archaeological, historic, educational, or scientific value or
significance to further enhance the value of the shorelines.

13
14
15
16
17
18

11G-5:

Where appropriate provide access to cultural resources in a
manner that is culturally sensitive and does not degrade the
resource or impact the quality of the environment, make access
to such sites available to parties of interest; provided, that
access to such sites must be designed and managed in a
manner that gives maximum protection to the resource.

19
20
21

11G-3:

Provide opportunities for education related to archaeological,
historical, and cultural features where appropriate and
incorporated into public and private programs and development.

22

23.20.090 Views and Aaesthetics.

23
24

This element provides for preservation and/or protection of scenic vistas, views of
the water, and other aesthetic qualities of shorelines for public enjoyment.

25
26

Goal 11H:A.

Goal. To aAssure that the public’s ability and opportunity
to enjoy shoreline views and aesthetics is protected.

27

B.

Objectives:.

28
29

11H-1:

Identify and protect areas with scenic vistas and areas where
the shoreline has high aesthetic value.

30
31
32

11H-2:

Design development to minimize adverse impacts on views from
public property or views enjoyed by a substantial number of
residences.

33

23.20.100 Restoration and eEnhancement.

34
35
36
37
38

This element provides for the timely restoration and enhancement of ecologically
impaired areas in a manner that achieves a net gain in shoreline ecological
functions and processes above baseline conditions set as of the date of adoption of
the comprehensive SMP update, February 27, 2007as of the adoption of this
program.

39
40
41

Goal 11I:A.

Goal. To rReestablish, rehabilitate and/or otherwise
improve impaired shoreline ecological functions and/or
processes through voluntary and incentive-based public
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and private programs and actions that are consistent with
the Shoreline Management Program Restoration Plan
(County Resolution 2007-011) and other approved
restoration plans.

1
2
3
4
5

B.

Objectives:.

6
7
8
9
10

11I-1:

Encourage
and
facilitate
cooperative
restoration
and
enhancement programs between local, state, and federal public
agencies, tribes, nonprofit organizations, and landowners to
address shorelines with impaired ecological functions and/or
processes.

11
12
13
14
15
16

11I-2:

Restore and enhance shoreline ecological functions, and
processes, and as well as shoreline features through voluntary
and incentive-based public and private programs, such as the
Shore Friendly Program developed by the Washington State
Department of Fish and Wildlife, Washington State Department
of Natural Resources, and the Environmental Protection Agency.

17
18

11I-3:

Target restoration and enhancement towards improving habitat
requirements of priority and/or locally important wildlife species.

19
20
21
22
23

11I-4:

Ensure restoration and enhancement is consistent with and,
where practicable, prioritized based on the biological recovery
goals for early Chinook and bull trout populations and other
species and/or populations for which a recovery plan is
available.

24
25
26
27
28
29

11I-5:

Integrate restoration and enhancement with other parallel
natural resource management efforts such as the WRIA 1
Salmonid Recovery Plan, Drayton Harbor and Portage Bay
Shellfish Protection District Plans, WRIA 1 Watershed
Management Plan, Whatcom County Comprehensive Plan, and
the Puget Sound Salmon Recovery Draft Plan.

Comment [AP9]: Draft revision per Scoping
Document, Item #8a, Reference WDFW and DNR’s
Shore Friendly Program.

30
31
32

Chapter 23.30
Designations

33

23.30.022 Shoreline area designations.

34
35
36
37

A. A set of 10 shoreline area designations has been developed as a part of the
SMPthis program. The purpose of the shoreline area designations is to provide a
systematic, rational, and equitable basis upon which to guide and regulate
development within specific shoreline reaches.

38

B. Shoreline area designations have been determined after consideration of:

39
40

Shoreline

Jurisdiction

and

Area

Environment
Comment [MD10]: Moved some content from
Chapter 23.30. Section reviewed and coordinated
with Title 23 updates.

1. The ecological functions and processes that characterize the shoreline,
together with the degree of human alteration; and
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1
2
3

2. Existing development patterns together with WCC Title 20, Zoning,
designations, the County Comprehensive Plan designations, and other
officially adopted plans; and

4

3. Federal and tribal ownership status; and

5

4. The goals of Whatcom County citizens for their shorelines; and

6
7
8

5. Pursuant to RCW 90.58.100(4), in designating state-owned shorelines,
consideration has been given to public demand for wilderness beaches,
ecological study areas, and other recreational activities; and,

9
10

6. Other state policies in the SMAAct and the SMPShoreline Master Program
Guidelines (RCW 90.58.020 and Chapter 173-26 WAC, respectively).

11

23.30.030 Urban Shoreline Area

12

23.30.031 Urban shoreline area – Purpose

13
14
15
16
17
18

The purpose of the urban shoreline area is to provide for intensive development of
water-oriented commercial, transportation, and industrial uses and accommodate
mixed use developments such as those consisting of urban density residential,
commercial, and industrial uses, while protecting existing shoreline ecological
functions and processes and restoring shoreline ecological functions and/or
processes in areas that have been previously degraded.

19

23.30.032 Urban shoreline area – Designation Criteria

20
21
22
23

The urban shoreline area is applied to shoreline areas zoned commercial, industrial,
and urban density residential within urban growth areas and limited industrial or
commercial areas in Limited Areas of More Intense Rural Development (LAMIRDs),
if they:

24
25
26
27

A. Are currently characterized by high intensity development and/or uses; are
designated by the Comprehensive Plan for high intensity uses or intensive
uses related to commerce, transportation or navigation; or are suitable and
planned for high intensity mixed use; and

28
29

B. Do not contain limitations to urban use such as geologic hazards, and have
adequate utilities and access; and

30
31

C. Do not provide important ecological functions that would be significantly
compromised by high intensity residential, commercial, or industrial use.

32

23.30.033 Urban shoreline area – Policies

33
34

Development within urban shoreline areas shall be consistent with the following
policies:

35
36

Policy 11J-1:A.

New urban character development should be directed toward
already developed or developing areas where compatible.

37
38
39

Policy 11J-2:B.

First priority should be given to water-dependent uses. Second
priority should be given to water-related and then waterenjoyment uses. Non-water-oriented uses should not be allowed
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1
2
3
4
5

except as part of mixed use developments. Non-water-oriented
uses may also be allowed in limited situations where they do not
conflict with or limit opportunities for water-oriented uses or on
sites where there is no direct access to the shoreline, or where
the needs of existing and future water-dependent uses are met.

6

23.30.040 Urban Resort Shoreline Area

7

23.30.041 Urban resort shoreline area – Purpose

8
9
10
11
12

The purpose of the urban resort shoreline area is to provide for intensive residential
and commercial uses geared to the needs of tourists and day visitors while
protecting existing shoreline ecological functions and processes. Emphasis is on
hotels, motels, shops, restaurants, commercial rental campgrounds, rental cabins,
and shoreline-related recreation facilities.

13

23.30.042 Urban resort shoreline area – Designation Criteria

14
15
16
17
18

The urban resort shoreline area is applied to shoreline areas identified in the
Comprehensive Plan as suitable for resort commercial development with substantial
features that might reasonably attract resort development compatible with other
development in the area, and which have existing and/or planned infrastructure
sufficient to support such development.

19

23.30.043 Urban resort shoreline area – Policies

20
21

Development within urban resort shoreline areas shall be consistent with the
following policies:

22
23
24

Policy 11K-1:A.

Scale and design of resort development should assure
compatibility with allowed uses of adjacent shoreline areas and
shoreline ecological functions and processes.

25
26
27

Policy 11K-2:B.

Buildings over 35 feet in height may be permitted if additional
open space, view areas, public access and/or other amenities
are provided.

28

23.30.050 Urban Conservancy Shoreline Area

29

23.30.051 Urban conservancy shoreline area – Purpose

30
31
32
33
34
35
36
37
38

The purpose of the urban conservancy shoreline area is to protect shoreline
ecological functions and processes in urban growth areas and Limited Areas of More
Intense Rural Development (LAMIRDs) that are not designated for high intensity
residential use and are not generally suitable for water-dependent uses. The
primary management goal is to preserve shoreline ecological functions and
processes by avoiding forms of development that would be incompatible with
existing functions and processes, as well as identify and focus restoration efforts in
areas where benefits to overall functions and processes can be realized. This policy
should be furthered by maintaining most of the area’s natural character.
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23.30.052 Urban conservancy shoreline area – Designation Criteria

2
3

The urban conservancy shoreline area is applied to shoreline areas inside urban
growth areas where any of the following characteristics apply:

4
5

A. They support or retain important shoreline ecological functions and/or
processes, even though partially developed.

6
7
8
9

B. They have the potential for development at an intensity and character that is
compatible with preserving and restoring ecological functions. They are
generally not designated for high intensity residential use, commercial use,
or industrial use.

10
11

C. They are characterized by critical areas or indicate the presence of other
valuable or sensitive ecological resources.

12

23.30.053 Urban conservancy shoreline area – Policies

13
14

Development within urban conservancy shoreline areas shall be consistent with the
following policies:

15
16
17
18

Policy 11L-1:A.

Primary permitted uses should consist of low intensity
residential uses or other low intensity uses that preserve the
natural character of the area or promote preservation of open
space and critical areas.

19
20
21
22

Policy 11L-2:B.

Moderate to high intensity residential use may be permitted if
the proposed uses and design result in substantial open space,
public access and/or restoration of shoreline ecological functions
and/or processes, and if compatible with surrounding uses.

23
24
25

Policy 11L-3:C.

Public access and public recreation facilities are a preferred use
if they will not cause substantial ecological impacts and when
restoration of ecological functions is incorporated.

26
27
28
29

Policy 11L-4:D.

Low intensity commercial uses may be permitted if the specific
uses and design result in substantial open space, public access,
and/or restoration of ecological functions, and if compatible with
surrounding uses.

30

23.30.060 Shoreline Residential Area

31

23.30.061 Shoreline residential area – Purpose

32
33

The shoreline residential shoreline area accommodates residential development and
accessory structures that are consistent with this chapter.

34

23.30.062 Shoreline residential area – Designation Criteria

35
36
37
38

The shoreline residential shoreline area is applied to shorelines if they have been
predominantly developed with single-family or multifamily residential uses or are
planned and platted for residential development. The designation is generally
applied to residential densities of greater than one unit per acre.
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23.30.063 Shoreline residential area – Policies

2
3

Development within shoreline residential shoreline areas shall be consistent with
the following policies:

4
5
6
7

Policy 11M-1:A.

The scale and density of new uses and development should be
compatible with, and protect or enhance, the existing residential
character of the area while sustaining shoreline ecological
functions and processes.

8
9
10
11
12

Policy 11M-2:B.

Public or private outdoor recreation facilities should be
encouraged if compatible with the character of the area.
Preferred uses include water-dependent and water-enjoyment
recreation facilities that provide opportunities for substantial
numbers of people to access and enjoy the shoreline.

13
14
15
16
17
18
19

Policy 11M-3:C.

Commercial development should be limited to water-oriented
uses. Non-water-oriented commercial uses may be permitted as
part of mixed use developments where the primary use is
residential; provided, that such uses should provide a
substantial benefit with respect to the goals and policies of the
SMPthis program, such as providing public access or restoring
degraded shorelines.

20

23.30.070 Rural Shoreline Area

21

23.30.071 Rural shoreline area – Purpose

22
23
24
25
26
27

The purpose of the rural shoreline area is to protect shoreline ecological functions in
areas having a rural character characterized by open space and low density
development including, but not limited to: residences, agriculture, forestry, and
outdoor recreation. Uses should be compatible with the physical capabilities and
limitations, natural resources, and shoreline ecological functions and processes of
the area.

28

23.30.072 Rural shoreline area – Designation Criteria

29
30
31

The rural shoreline area is applied to shoreline areas outside urban growth areas,
particularly areas designated as Rural in the Whatcom County Comprehensive Plan,
and includes areas:

32
33
34
35
36
37
38
39
40

A. Where the shoreline currently accommodates residential uses outside urban
growth areas and is characterized by low density development, pasture,
agriculture, woodlots, home occupations, and cottage industries. The
distribution of rural land use is adjacent to agricultural, forestry, and urban
land uses and often provides a transition between urban areas and
commercial agriculture and forestry uses. Natural vegetative cover and
topography have been altered in many rural areas, but substantial ecological
functions, and/or the potential for restoration of ecological functions, are
present.

41
42

B. That are now used or potentially usable for a mix of agriculture, forestry, and
residential use.
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2
3

C. Where residential development is or should be of low density, because of
limitations by physical features, infrastructure, the presence of critical areas,
and/or lack of utilities or access.

4

D. That have high recreational value or unique historic or cultural resources.

5
6

E. Where low intensity outdoor recreation use or development would be
appropriate and compatible with other uses and the physical environment.

7
8

F. Where the shoreline has been developed with low intensity water-dependent
uses.

9

23.30.073 Rural shoreline area – Policies

10
11

Development within rural shoreline areas shall be consistent with the following
policies:

12
13
14
15

Policy 11N-1:A.

Uses in rural areas should protect or enhance the rural character
of the shoreline and sustain the shoreline ecological functions
and processes by limiting building density and height, and
providing effective setbacks, buffers, and open space.

16
17
18
19

Policy 11N-2:B.

Residential development consistent with the rural character of
the area is permitted, provided it includes measures to protect
ecological functions and processes. Related uses consistent with
the rural character of the area are permitted.

20
21
22
23
24
25
26

Policy 11N-3:C.

Public or private outdoor recreation facilities should be
encouraged if compatible with the rural character of the area
and developed in a manner that maintains shoreline ecological
functions and processes. Preferred uses include water-oriented
recreation facilities that do not deplete shoreline resources over
time, such as boating facilities, angling, wildlife viewing trails,
and swimming beaches.

27
28
29
30
31
32
33
34
35

Policy 11N-4:D.

Industrial or commercial development should be limited to,
water-oriented commercial and industrial uses in the limited
locations where such uses have been established or at sites in
rural communities that possess appropriate shoreline conditions
and services sufficient to support such developments. Nonwater-dependent uses should only be allowed when they
provide a substantial benefit with respect to the goals and
policies of the SMPthis program, such as providing public access
and/or restoring degraded shorelines.

36
37
38

Policy 11N-5:E.

Agriculture and forestry consistent with rural character and the
maintenance of shoreline ecological functions and processes
should be encouraged.
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23.30.080 Resource Shoreline Area

2

23.30.081 Resource shoreline area – Purpose

3
4
5
6
7

The purpose of the resource shoreline area is to protect shoreline ecological
functions and processes in areas designated in the Whatcom County
Comprehensive Plan as agriculture resource lands, rural forestry, commercial
forestry, and mineral resource lands and to protect the economic base of those
lands and limit incompatible uses.

8

23.30.082 Resource shoreline area – Designation Criteria

9
10
11
12
13
14

The resource shoreline area is applied to shoreline areas designated as agriculture,
rural forestry, commercial forestry, and mineral resource lands in the Whatcom
County Comprehensive Plan and includes areas where the shoreline currently
accommodates ongoing resource management, where natural vegetation cover has
been altered but substantial ecological functions, or the potential for restoring
ecological functions, are present.

15

23.30.083 Resource shoreline area – Policies

16
17

Development within resource shoreline areas shall be consistent with the following
policies:

18
19
20
21
22
23
24

Policy 11O-1:A.

Uses in resource areas should protect the economic base of
those lands, limit incompatible uses, and sustain the shoreline
area ecological processes and functions by limiting uses and
intensity. Residential use is generally limited to one dwelling per
existing parcel. The dwelling may be located within the shoreline
jurisdiction, only where no other building site is feasible on the
parcel.

25
26
27
28
29

Policy 11O-2:B.

Public or private outdoor recreation facilities should be
permitted if they do not displace designated resource lands and
if they are developed in a manner that maintains shoreline
ecological functions. Preferred uses include water-dependent
and water-enjoyment recreation facilities.

30
31
32
33
34

Policy 11O-3:C.

Industrial or commercial use and development should be limited
to uses that serve resource uses. Such uses may be located
within the shoreline only if they are water-dependent, waterrelated, or if no other feasible location exists within the
contiguous property.

35

23.30.090 Conservancy Shoreline Area

36

23.30.091 Conservancy shoreline area – Purpose

37
38
39
40

The purpose of the conservancy shoreline area is to retain shoreline ecological
functions in areas outside of urban growth areas and LAMIRDs where important
ecological processes have not been substantially degraded by human activities.
Conservancy areas are designated outside of urban growth areas. The primary
Whatcom County Comprehensive Plan
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2
3
4
5
6

management goal is to preserve shoreline ecological functions and processes by
avoiding forms of development that would be incompatible with existing functions
and processes, as well as identify and focus restoration efforts in areas where
benefits to overall functions and processes can be realized. This policy should be
furthered by keeping overall intensity of development or use low, and by
maintaining most of the area’s natural character.

7

23.30.092 Conservancy shoreline area – Designation Criteria

8
9

The conservancy shoreline area is applied to shoreline areas outside urban growth
areas and LAMIRDs that include areas:

10
11

A. Where development activities and uses are buffered from and do not
substantially degrade ecological processes and functions.

12
13

B. Where ecological functions are more intact than in areas designated rural or
resource.

14
15
16

C. Of outstanding scenic quality or other aesthetic qualities of high value to the
region, which would likely be diminished unless development is strictly
controlled.

17
18

D. Containing critical areas or other sensitive natural or cultural features that
require more than normal restrictions on development and use.

19
20

E. Having the potential to influence ecological processes in a manner that will
produce ecosystem-wide benefits upon restoration.

21
22
23

F. That contain valuable or sensitive natural or cultural features that preclude
more than a low overall density of residents, recreation use, structures, or
livestock, as well as extensive alterations to topography or other features.

24
25

G. Have recreational value to the region that would likely be diminished unless
development is strictly controlled.

26

23.30.093 Conservancy shoreline area – Policies

27
28

Development within conservancy shoreline areas shall be consistent with the
following policies:

29
30
31
32
33

Policy 11P-1:A.

Natural ecological processes should be protected and renewable
resources managed so that ecological functions and the
resource base are maintained. Nonrenewable resources should
only be consumed in a manner compatible with conservation of
other resources and other appropriate uses.

34
35
36

Policy 11P-2:B.

Permitted uses should be limited to those compatible with each
other and with conservation of shoreline ecological processes
and resources.

37
38
39

Policy 11P-3:C.

Shorelines should be protected from harmful concentrations of
people, livestock, buildings, or structures that would adversely
impact shoreline ecological functions and processes.
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Policy 11P-4:D.

Opportunities for ecological restoration should be pursued,
prioritizing those areas with the greatest potential to restore
ecosystem-wide processes and functions.

4
5

Policy 11P-5:E.

Outstanding recreational or scenic values should be protected
from incompatible development.

6

23.30.100 Natural Shoreline Area

7

23.30.101 Natural shoreline area – Purpose

8
9
10

The purpose of the natural shoreline area is to ensure long-term preservation of
ecologically intact shorelines inside or outside urban growth areas that are
ecologically intact.

11

23.30.102 Natural shoreline area – Designation Criteria

12
13

The natural shoreline area is applied to shoreline areas where any of the following
characteristics apply:

14
15
16
17
18

A. The majority of natural ecological shoreline functions and/or processes are
retained, often evidenced by the shoreline configuration and the presence of
native vegetation. Generally, but not necessarily, they include ecologically
intact shorelines that are free of structural shoreline modifications,
structures, and intensive human uses.

19
20
21

B. Forested areas that generally include native vegetation with diverse plant
communities, multiple canopy layers, and the presence of large woody debris
available for recruitment to adjacent water bodies.

22
23
24

C. Valuable functions are provided for the larger aquatic and terrestrial
environments, which could be lost or significantly reduced by human
development.

25
26

D. Ecosystems or geologic types that are of particular scientific and educational
interest are represented.

27
28

E. Largely undisturbed areas of wetlands, estuaries, unstable bluffs, coastal
dunes, and spits are present.

29
30
31

F. New development, extractive uses, or physical modifications cannot be
supported without significant adverse impacts to ecological functions and/or
processes or risk to human safety.

32

23.30.103 Natural shoreline area – Policies

33
34

Development within natural shoreline areas shall be consistent with the following
policies:

35
36
37
38
39

Policy 11Q-1:A.

Preservation of the area’s ecological functions, natural features
and overall character must receive priority over any other
potential use. Uses should not degrade shoreline ecological
functions or processes or the natural character of the shoreline
area. New development or significant vegetation removal that
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3

would reduce the capability of the shoreline to perform a full
range of ecological functions or processes should not be
permitted.

4
5
6
7
8

Policy 11Q-2:B.

Private and/or public enjoyment of natural shoreline areas
should be encouraged and facilitated through low intensity
recreational, scientific, historical, cultural, and educational
research uses; provided, that no significant ecological impact on
the area will result.

9
10
11
12
13

Policy 11Q-3:C.

Agricultural and forestry uses of a very low intensity nature may
be consistent with the natural shoreline area when such use is
subject to appropriate limitations or conditions to assure that
the use does not expand or alter practices in a manner
inconsistent with the purpose of the designation.

14
15
16
17
18
19
20

Policy 11Q-4:D.

The following uses should not be permitted in the natural
shoreline area:
1. Commercial uses.
2. Industrial uses.
3. Non-water-oriented recreation.
4. Roads, utility corridors, and parking areas that can be
located outside of natural shoreline areas.

21

23.30.110 Aquatic Shoreline Area

22

23.30.111 Aquatic shoreline area – Purpose

23
24
25

The purpose of the aquatic shoreline area is to protect, restore, and manage the
characteristics and resources of the areas waterward of the ordinary high water
mark.

26

23.30.112 Aquatic shoreline area –Designation Criteria

27
28
29
30

The aquatic shoreline area is defined as the area waterward of the ordinary high
water mark of all streams, rivers, lakes, and marine water bodies, and lakes,
constituting shorelines of the state together with their underlying lands and their
water column.

31

23.30.113 Aquatic shoreline area – Policies

32
33

Development within aquatic shoreline areas shall be consistent with the following
policies:

34
35
36
37
38
39
40

Policy 11R-1:A.

New over-water structures should only be permitted for waterdependent uses, public access, or ecological restoration. The
size of new over-water structures should be limited to the
minimum necessary to support the structure’s intended use. In
order to reduce the impacts of shoreline development and
increase effective use of water resources, multiple use of overwater facilities should be encouraged.

Whatcom County Comprehensive Plan

11-20

Exhibit B – Planning Commission Approved Draft
October 29, 2021
Chapter 11 – Shorelines
1
2
3
4
5

Policy 11R-2:B.

All developments and uses on navigable waters or their beds
should be located and designed to minimize interference with
surface navigation, to consider impacts to public views, and to
allow for the safe, unobstructed passage of fish and wildlife,
particularly those species dependent on migration.

6
7
8
9
10
11

Policy 11R-3:C.

Uses that adversely impact the ecological functions of critical
saltwater and freshwater habitats should not be permitted
except where necessary to achieve the objectives of RCW
90.58.020, and then only when all potential impacts are
mitigated as necessary to assure maintenance of shoreline
ecological functions and processes.

12
13
14

Policy 11R-4:D.

Shoreline uses and modifications should be designed and
managed to prevent degradation of water quality and alteration
of natural conditions.

15

23.30.120 Cherry Point Management Area

16

Purpose

17
18
19
20
21
22
23
24

Washington State natural resource agencies and Whatcom County have identified
certain portions of the Cherry Point management area as providing herring
spawning habitat and other key habitat characteristics that warrant special
consideration due to their importance to regional fisheries and other elements of
the aquatic environment. The purpose of the Cherry Point management area is to
provide a regulatory framework that recognizes and balances the special port,
industrial, and natural resource needs associated with the development of this
marine resource.

25

Designation Criteria

26
27
28
29
30
31
32

The Cherry Point Management Area is a geographic area lying between the eastern
property boundary of Tax Lots 2.27 and 2.28 within the SE 1/4 of Section 11,
Township 39 North, Range 1 West, as it existed on June 18, 1987, and the southern
boundary of Section 32, Township 39 North, Range 1 East, extending waterward a
distance of 5,000 feet and extending landward for 200 feet as measured on a
horizontal plane from the OHWM. This area shall have the Cherry Point
Management Area shoreline environment designation.

33

Policies

34
35
36
37

The pPolicies applicable to the Cherry Point Management Area are found in the
Shoreline Use and Modifications Policies section of this chapter; applicable ,
rregulations and standards, etc., applicable to the Cherry Point management area
are found in WCC Title 23.100.170, except as otherwise specified therein.

38

Shorelines of Statewide Significance

39

23.40.010 Adoption of policy.

40
41
42

In accordance with RCW 90.58.020, the following management and administrative
policies are hereby adopted for all shorelines of statewide significance in
unincorporated Whatcom County, as defined in RCW 90.58.030(2)(e) and identified
Whatcom County Comprehensive Plan
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3

in WCC 23.2.06040.020. Consistent with the policy contained in RCW 90.58.020,
preference shall be given to the uses that are consistent with the statewide interest
in such shorelines. In the following order or preference, Tthese are uses that:

4

A. Recognize and protect the statewide interest over local interest.

5

B. Preserve the natural character of the shoreline.

6

C. Result in long-term over short-term benefit.

7

D. Protect the resources and ecology of the shoreline.

8

E. Increase public access to publicly owned areas of the shoreline.

9

F. Increase recreational opportunities for the public in the shoreline.

10
11

G. Provide for any other element as defined in RCW 90.58.100 deemed
appropriate or necessary.

12
13

Uses that are not consistent with these policies should not be permitted on
shorelines of statewide significance.

14

23.40.030 Policies for Shorelines of Statewide Significance

15
16
17
18
19

The statewide interest should be recognized and protected over the local interest in
shorelines of statewide significance. To ensure that statewide interests are
protected over local interests, the County shall review all development proposals
within shorelines of statewide significance for consistency with RCW 90.58.030 and
the following policies:

20
21
22

Policy 11-1:A.

Redevelopment of shorelines should be encouraged where it
restores or enhances shoreline ecological functions and
processes impaired by prior development activities.

23
24
25
26

Policy 11S-2:B.

The Washington Departments of Fish and Wildlife and Ecology,
the Lummi Nation, the Nooksack Tribe, and other resources
agencies should be consulted for development proposals that
could affect anadromous fisheries.

27
28
29

Policy 11S-3:C.

Where commercial timber cutting takes place pursuant to WCC
23.40.11023.90.110 and RCW 90.58.150, reforestation should
take place as soon as possible.

30
31
32
33

Policy 11S-4:D.

Activities that use shoreline resources on a sustained yield or
non-consuming basis and that are compatible with other
appropriate uses should be given priority over uses not meeting
these criteria.

34
35
36
37
38
39

Policy 11S-5:E.

The range of options for shoreline use should be preserved to
the maximum possible extent for succeeding generations.
Development that consumes valuable, scarce, sensitive, or
irreplaceable natural resources should be protected to the
maximum extent feasible and should not be permitted if
alternative sites are available.
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Policy 11S-6:F.

Potential short-term economic gains or convenience should be
measured against potential long-term and/or costly impairment
of natural features.

4
5
6

Policy 11S-7:G.

Protection or enhancement of aesthetic values should be
actively promoted in design review of new or expanding
development.

7
8
9
10
11

Policy 11S-8:H.

Resources and ecological systems of shorelines of statewide
significance should be protected. Shorelands and submerged
lands should be protected to accommodate current and
projected demand for economic resources of statewide
importance, such as commercial shellfish beds.

12
13
14

I.

Those limited shorelines containing unique, scarce and/or
sensitive resources should be protected to the maximum extent
feasible.

15
16
17
18
19

Policy 11S-9:J.

Erosion and sedimentation from development sites should be
controlled to minimize adverse impacts on ecosystem processes.
If site conditions preclude effective erosion and sediment
control, excavations, land clearing, or other activities likely to
result in significant erosion should be severely limited.

20
21
22
23

Policy 11S-10:K.

Public access development in extremely sensitive areas should
be restricted or prohibited. All forms of recreation or access
development should be designed to protect the resource base
upon which such uses in general depend.

24
25
26
27

Policy 11S-11:L.

Public and private developments should be encouraged to
provide trails, viewpoints, water access points and shorelinerelated recreation opportunities whenever possible. Such
development is recognized as a high priority use.

28
29
30

Policy 11S-12:M.

Development not requiring a waterside or shoreline location
should be located inland so that lawful public enjoyment of
shorelines is enhancedpreserved.

31
32

Policy 11S-13:N.

Lodging and related facilities should be located inland and
provide for appropriate means of access to the shoreline.

33

Chapter 23.90 General Policies and Regulations

34
35

The following general policies apply to all use and development activities on
shorelines.

36

23.90.020 Land Use

37
38

The following land use policies delineate the use preferences of the Act and this
program and are intended to support the goals and objectives of the program:

39

A.

Policies.

40
41

Policy 11T-1:

Single-family residences should be given preference for location
on shorelines in those limited instances when an alteration of
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3
4
5
6
7
8
9

the shorelines is authorized (RCW 90.58.020). Single-family
residences occupied prior to January 1, 1992, and their
appurtenant structures should be protected against damage or
loss caused by shoreline erosion; provided, that measures to
protect single-family residences should be designed to minimize
harm to the shoreline environment. However, After that date, all
new single-family residences permitted after January 1, 1992,
and their appurtenant structures should be built in a manner so
as to not need protective structures.

10
11
12
13
14
15
16
17

Policy 11T-2:

Shoreline uses that are water-dependent or water-related
should be given preference (RCW 90.58.020). Such uses should
be located, designed, and maintained in a manner that
minimizes adverse impacts to shoreline ecological functions
and/or processes. Non-water-oriented development may be
allowed; provided, that existing water-dependent uses are not
displaced and the future supply of sites for water-dependent or
water-related uses is not compromised.

18
19
20
21

Policy 11T-3:

Adequate space should be reserved on shorelines to meet the
current and projected demand for water-dependent uses, in
conjunction with areas provided in cities, towns and areas under
tribal jurisdiction.

22

23.90.030 Ecological Protection and Critical Areas

23

A.

Policies.

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

Policy 11U-1:

Shoreline use and development should be carried out in a
manner that prevents or mitigates adverse impacts so that the
resulting ecological condition does not become worse than the
current condition. This means assuring no net loss of ecological
functions and processes and protecting critical areas designated
in WCC Chapter 16.16, in a manner consistent with all relevant
constitutional and other legal limitations on the regulation of
private property. Permitted uses shall be designed and
conducted to minimize, insofar as practical, any resultant
damage to the ecology and environment (RCW 90.58.020).
Shoreline ecological functions that should be protected include,
but are not limited to, fish and wildlife habitat, food chain
support, and water temperature maintenance. Shoreline
processes that should be protected include, but are not limited
to, water flow; littoral drift; erosion and accretion; infiltration;
ground water recharge and discharge; sediment delivery,
transport, and storage; large woody debris recruitment; organic
matter input; nutrient and pathogen removal; and stream
channel formation/maintenance.

43
44
45

Policy 11U-2:

In assessing the potential for net loss of ecological functions or
processes, project-specific and cumulative impacts should be
considered.
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2
3
4
5
6
7

Policy 11U-3:

Development standards for density, frontage, setbacks,
impervious
surface,
shoreline
stabilization,
vegetation
conservation, buffers, critical areas, and water quality should
protect existing shoreline ecological functions and processes.
During permit review, the administrator should consider the
expected
impacts
associated
with
proposed
shoreline
development when assessing compliance with this policy.

8

23.90.040 Water Quality and Quantity

9

A.

Policies.

10
11
12
13

Policy 11V-1:

The location, construction, operation, and maintenance of all
shoreline uses and developments should maintain or enhance
the quantity and maintain or enhance the quality of surface and
ground water over the long term.

14
15
16
17
18

Policy 11V-2:

Shoreline use and development should minimize the need for
chemical fertilizers, pesticides, or other similar chemical
treatments to prevent contamination of surface and ground
water and/or soils, and adverse effects on shoreline ecological
functions and values.

19
20
21

Policy 11V-3:

Appropriate buffers along all wetlands, streams, lakes, and
marine water bodies should be provided and maintained in a
manner that avoids the need for chemical treatment.

22

23.90.050 Views and Aesthetics

23

A.

Policies.

24
25
26

Policy 11W-1:

Shoreline use and development activities should be designed
and operated to minimize obstructions of the public’s visual
access to the water and shoreline.

27
28
29
30

Policy 11W-2:

Shoreline use and development should not significantly detract
from shoreline scenic and aesthetic qualities that are derived
from natural or cultural features, such as shoreforms, vegetative
cover and historic sites/structures.

31
32
33
34
35
36

Policy 11W-3:

Aesthetic objectives should be implemented through regulations
and criteria for site planning, maximum height, setbacks, siting
of
buildings
and
accessories,
screening,
vegetation
conservation, architectural standards, sign control regulations,
appropriate development siting, designation of view corridors,
and maintenance of natural vegetative buffers.

37
38
39
40
41
42

Policy 11W-4:

To protect shoreline ecological functions and aesthetics,
vegetation conservation should be preferred over the creation or
maintenance of views from shoreline properties. Clearing,
thinning, and/or limbing for limited view corridors should only
be allowed where it does not adversely impact ecological and/or
aesthetic values, and/or slope stability. Vegetation conservation
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3

should be preferred over the creation or maintenance of views
from property on the shoreline to protect shoreline ecological
functions and aesthetics.

4

23.90.060 Vegetation Conservation

5

A.

Policies.

6
7
8
9
10

Policy 11X-1:

Where new developments
shoreline vegetation should
ecological functions and/or
indirect and/or cumulative
wherever feasible.

11

. Important functions of shoreline vegetation include, but are not limited to:

and/or uses are proposed, native
be conserved to maintain shoreline
processes and mitigate the direct,
impacts of shoreline development,

12
13

Providing shade necessary to maintain water temperatures
required by salmonids, forage fish, and other aquatic biota.

14

Regulating microclimate in riparian and nearshore areas.

15
16
17

Providing organic inputs necessary for aquatic life, including
providing food in the form of various insects and other benthic
macroinvertebrates.

18
19

Stabilizing banks, minimizing erosion and sedimentation, and
reducing the occurrence/severity of landslides.

20
21

Reducing fine sediment input into the aquatic environment by
minimizing erosion, aiding infiltration, and retaining runoff.

22
23

Improving water quality through filtration and vegetative uptake
of nutrients and pollutants.

24
25
26

Providing a source of large woody debris to moderate flows,
create hydraulic roughness, form pools, and increase aquatic
diversity for salmonids and other species.

27
28

Providing habitat for wildlife, including connectivity for travel
and migration corridors.

29

23.90.070 Archaeological, Historic and Cultural Resources

30
31
32
33
34

The following policies apply to cultural resources that are (a) listed on the national,
state, or local registers of historic places; (b) recorded by the Washington State
Department of Archaeology and Historic Preservation (DAHP), a Native American
tribe, and/or a local jurisdiction; or (c) undiscovered, inadvertently uncovered , or
yet unrecorded.

35
36
37
38
39

Archaeological sites located in (as well as outside of) shoreline jurisdiction are
subject to RCW Chapter 27.44 (Indian graves and records) and RCW Chapter 27.53
(Archaeological sites and records). Shoreline uses or development that may impact
such sites shall comply with WAC Chapter 25-48 as well as the provisions of this
Shoreline Master Program.
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Pursuant to RCW 27.53.070, information and documents pertaining to the location
of archaeological sites or resources are confidential and not considered public
records that require disclosure.

4

A.

Policies.

5
6
7
8
9
10
11
12

Policy 11X-1:

The County should work with tribal, state, federal, and local
governments as appropriate to maintain an inventory of all
known significant local historic, cultural and archaeological sites
resources in observance of applicable state and federal laws
protecting such information from general public disclosure. As
appropriate, such sites should be protected, preserved and/or
restored for study, education, and/or public enjoyment to the
maximum possible extent.

13
14
15
16

Policy 11X-2:

Site development plans should incorporate provisions for
historic, cultural and archaeological siteresource preservation,
restoration, and education with open space or recreation areas
whenever compatible and possible.

17
18
19

3.

Cooperation among involved private and public parties is
encouraged to achieve the archaeological, historical and cultural
element goals and objectives of this program.

20
21
22
23
24
25
26
27

Policy 11X-3:4.

Owners of property containing identified historic, cultural or
archaeological sitesresources are encouraged to make
development plans known well in advance of application, so that
appropriate agencies such as the Lummi Nation, Nooksack
Tribe, Washington State Department of Archaeology and Historic
Preservation, and others may have ample adequate time to
assess the site and make arrangements to preserve historical,
cultural and archaeological values as applicable.

28
29
30
31

Policy 11X-4:5.

Private and public owners of historic sites should be encouraged
to provide public access and educational opportunities in a
manner consistent with long-term protection of both historic
values and shoreline ecological functions.

32
33
34
35
36

Policy 11X-5:6.

Historic, cultural, and archaeological site dDevelopment on sites
containing cultural resources should be planned and carried out
so as to prevent impacts to the resource. Impacts to
neighboring properties and other shore uses should be limited to
temporary or reasonable levels.

37
38
39
40
41

Policy 11X-6:7.

If development is proposed adjacent to an identified historic,
cultural or archaeological siteresource, then the proposed
development should be designed and operated so as to be
compatible with continued protection of the historic, cultural or
archaeologicalthat siteresource.

42
43

Policy 11X-7:8.

The cultural resource provisions of this program are consistent
with Chapters 27.44 and 27.53 RCW and WAC 25-48-060. In
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accordance with state law, all applicants are subject to these
requirements.

3
4
5
6

Policy 11X-8:

The County shall consult with DAHP and affected Native
American tribes as appropriate in implementing the cultural
archaeological, and historic resources goals, objectives, policies,
and regulations of this program SMP.

7
8

Policy 11X-9:

In reviewing development proposals, the County shall take, or
cause project applicants to take, all required actions to:

9
10

1. Minimize the risk of disturbing cultural resources within
Whatcom County shorelines.

11
12
13
14
15

2. Due to the limited and irreplaceable nature of the
resource(s), prevent the destruction of or damage to any site
having historic, cultural, scientific, or educational value as
identified by the appropriate authorities, including affected
Tribes and the DAHP.

16
17
18
19
20

3. Consult with professional archaeologists, DAHP, and affected
Tribes before permitting or otherwise approving the use or
development of shoreline areas containing cultural resources.
This consultation shall be accomplished through the
regulations and procedures provided in WCC Title 23.

21
22
23
24

4. Consult with DAHP and affected Tribes and coordinate with
project archaeologists to establish site- and project-specific
procedures for protection and management of cultural
resources.

25
26

5. Make informed specific land use decisions based upon
information provided by DAHP and Tribes.

27
28
29

6. Ensure the use of the best available information, technology,
and techniques in identifying, protecting, preserving, and
restoring cultural resources.

30

23.90.080 Public Access

31

A.

Policies.

32
33
34

Policy 11Y-1:

Use and development that provide an opportunity for substantial
numbers of the people to enjoy the shorelines of the state are a
preferred use.

35
36
37
38
39
40
41
42

Policy 11Y-2:

Physical or visual access to shorelines should be incorporated in
all new development when the development would either
generate a demand for one or more forms of such access,
and/or would impair existing legal access opportunities or rights.
Public health and safety concerns should also be adequately
addressed and maintenance of shoreline ecological functions
and/or processes should be assured. As required by the
governing principles, all such conditions should be consistent
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with all relevant constitutional and other legal limitations on
regulation of private property.

3
4
5
6

Policy 11Y-3:

Public access should be provided for water-oriented uses and
non-water-dependent uses and developments that increase
public use of the shorelines and public aquatic lands, or that
would impair existing, legal access opportunities.

7
8

Policy 11Y-4:

Non-water-related uses or activities located on the shoreline
should provide public access as a public benefit.

9
10
11
12
13

Policy 11Y-5:

Public access area and/or facility requirements should be
commensurate with the scale and character of the development
and should be reasonable, effective, and fair to all affected
parties including but not limited to the land owner and the
public.

14
15
16

Policy 11Y-6:

Public access design should provide for public safety and
minimize potential impacts to private property, individual
privacy, and shoreline ecological functions and processes.

17
18
19
20
21
22

Policy 11Y-7:

Shoreline development by public entities, such as local
governments, port districts, state agencies, and public utility
districts, should provide public access measures as part of each
development project, unless such access is shown to be
incompatible due to reasons of safety, security, or impact to the
shoreline.

23

23.90.090 Site Planning

24

A.

Policies.

25
26
27
28
29
30
31
32

Policy 11Z-1:

Development and use should be designed in a manner that
directs land alteration to the least sensitive portions of the site
to maximize vegetation conservation; minimize impervious
surfaces and runoff; protect riparian, nearshore and wetland
habitats; protect wildlife and habitats; protect archaeological,
historic, and cultural resources; and preserve aesthetic values.
This may be accomplished by minimizing the project footprint,
the use of clustering, and other appropriate design approaches.

33
34
35
36
37
38
39
40
41
42

Policy 11Z-2:

To maintain shoreline ecological functions and processes, Llow
impact and sustainable development practices such as rain
gardens, and pervious surfacing methods including, but not
limited to, porous paving blocks, porous concrete, and other
similar materials, should be incorporated in developments where
site conditions allow to maintain shoreline ecological functions
and processes. Topographic modification, vegetation clearing,
use of impervious surfaces, and alteration of natural drainage or
other features should be limited to the minimum necessary to
accommodate approved uses and development. An engineering
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1
2

geologist should be consulted prior to using infiltration practices
on shore bluffs.

3
4
5
6
7
8
9
10
11

Policy 11Z-3:

Accessory development or use that does not require a shoreline
location should be located outside of shoreline jurisdiction unless
such development is required to serve approved water-oriented
uses and/or developments. When sited within shorelines
jurisdiction, uses and/or developments such as parking, service
buildings or areas, access roads, utilities, signs, and storage of
materials should be located inland away from the land/water
interface and landward of water-oriented developments and/or
other approved uses.

12
13
14
15

Policy 11Z-4:

Development should be located, designed, and managed so that
impacts on shoreline or upland uses are minimized through bulk
and scale restrictions, setbacks, buffers, and control of
proximity impacts such as noise or light and glare.

16
17
18
19
20
21

Policy 11Z-5:

Shoreline uses should not deprive other uses of reasonable
access to navigable waters. Public recreation activities such as
fishing, clam digging, swimming, boating, and wading, and
other water-related recreation should be preserved and
enhanced. The rights of treaty tribes to resources within their
usual and accustomed areas should be accommodated.

22

Climate Change/Sea Level Rise

23
24
25

Policy 11AA-1:

Coordinate with Tribal, Federal, State, and local agencies to
address issues related to climate change and sea level rise as
related to shoreline management.

26
27
28
29
30
31

Policy 11AA-2:

Whatcom County should plan and prepare for the likely impacts
of climate change on County-owned facilities, infrastructure, and
natural resources and ensure that projects for major
maintenance or replacement of utilities, roads, and other public
infrastructure consider the impacts of sea-level rise in the
location, design, and operation of the projects.

32
33
34
35
36
37

Policy 11AA-3:

Whatcom County should strive to increase resident and business
resiliency to the anticipated impacts of climate change by
implementing land use regulations based on best available
science, such as sea level rise, changes in rainfall patterns,
changes in flood volumes and frequencies, and changes in
average and extreme temperatures.

38
39
40
41
42

Policy 11AA-4:

Habitat protection and restoration projects in shoreline
jurisdiction should consider implications of sea-level rise and
other climate change impacts to promote resiliency of habitats
and species. Those that promote climate change and sea-level
rise resiliency should be considered priority actions.
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3
4
5
6
7
8
9

Policy 11AA-5:

Whatcom County should monitor the impacts of climate change
on Whatcom County’s shorelands, the shoreline master
program’s ability to adapt to sea level rise and other aspects of
climate change at least every periodic update, and revise the
shoreline master program as needed. Whatcom County should
periodically assess the best available sea level rise projections
and other science related to climate change within shoreline
jurisdiction and incorporate them into future program updates,
as relevant.

10
11
12
13
14

Policy 11AA-6:

Public infrastructure—such as transportation systems, utilities,
flood hazard control, and instream structures—and essential
public facilities in shoreline areas should be built in a manner
that accounts for increased sea level rise and storm surge, and
the flooding that may accompany it.

15
16
17
18
19
20
21
22
23
24
25
26

Policy 11AA-7:

Whatcom County should evaluate opportunities to protect
shoreline investments and infrastructure from the impacts of
climate change, as necessary and feasible. Specifically, the
County should maintain shoreline protection and erosion control
by:
• Facilitating the installation and maintenance of native
vegetation along appropriate areas of shoreline;
• Revisiting development policies with the objective of
providing additional shoreline buffer area between developed
areas and the shoreline; and
• Only consider structural shoreline stabilization structures
when alternative options are unavailable.

27
28

Chapter 23.100
Regulations

29
30

The following shoreline use and modification policies apply to specific development
activities on shorelines.

31
32

23.100.020 Shoreline Bulk Provisions – Buffers, Setbacks, Height, Open
Space and Impervious Surface Coverage

33
34
35
36
37

Policy 11BB-1:A.

38

23.100.030 Agriculture

39

A.

Policies.

40
41
42

Policy 11BB-1:

This programThe SMP recognizes the importance of agriculture
in Whatcom County and supports its continued economic
viability. The SMPThis program It allows for ongoing agricultural

Shoreline

Use

and

Modification

Policies

and

Policies. Standards for density, setbacks, height, and other
provisions should ensure no net loss of shoreline ecological
functions and/or processes and preserve the existing character
of the shoreline consistent with the purpose of the shoreline
area designation.
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1
2
3
4

activities and should protect agricultural lands from conflicting
uses such as intensive or unrelated residential, industrial, or
commercial uses, while also maintaining shoreline ecological
functions and processes.

5
6
7
8
9

Policy 11BB-2:

Agricultural uses and development in support of agricultural
uses should be conducted in such a manner as to assure no net
loss of shoreline ecological functions and processes and avoid
substantial adverse impacts on other shoreline resources and
values.

10
11

Policy 11BB-3:

Conversion of agricultural uses to other uses should comply with
all policies and regulations for nonagricultural uses.

12

23.100.040 Aquaculture

13

A.

Policies.

14
15
16
17
18

Policy 11CC-1:

Aquaculture is a water-dependent use and, when consistent with
control of pollution, and avoidance of adverse impacts to the
environment, and preservation of habitat for resident native
species, is a preferred use of the shoreline (WAC 173-26241(3)(b)).

19
20
21
22
23
24
25
26
27
28
29

Policy 11CC-2:

Potential locations for aquaculture activities are relatively
restricted because of specific requirements related to water
quality, temperature, oxygen content, currents, adjacent land
use, wind protection, commercial navigation, and salinity. The
technology associated with some forms of aquaculture is still
experimental and in formative states. Therefore, some latitude
should be given when implementing the policies of this
subsection and the regulations in of this section WCC
ChapterTitle 23.100 WCC; provided, that potential impacts on
existing uses and shoreline ecological functions and processes
should be given due consideration.

30
31
32
33
34
35
36
37
38
39

Policy 11CC-3:

Preference should be given to those forms of aquaculture that
involve lesser environmental and visual impacts and lesser
impacts to native plant and animal species. In general, projects
that require no structures, submerged, structures or intertidal,
or no structures are preferred over those that involve
substantial floating structures. Projects that involve little or no
substrate modification are preferred over those that involve
substantial modification. Projects that involve little or no
supplemental food sources, pesticides, herbicides, or antibiotic
application are preferred over those that involve such practices.

40
41

Policy 11-4.

Community restoration projects associated with aquaculture
should be reviewed and permitted in a timely manner.

42
43

Policy 11CC-54:

Aquaculture activities should be designed, located and operated
in a manner that supports long-term beneficial use of the
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3
4
5
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7

shoreline and protects and maintains shoreline ecological
functions and processes. Aquaculture should not be permitted
where it would result in a net loss of shoreline ecological
functions; adversely affect the quality or extent of habitat for
native species, including eelgrass, kelp, and other macroalgae;
adversely impact other habitat conservation areas; or interfere
with navigation or other water-dependent uses.

8
9
10
11
12
13

Policy 11CC-65:

Aquaculture that involves significant risk of cumulative adverse
effects on water quality, sediment quality, benthic and pelagic
organisms, and/or wild fish populations through potential
contribution of antibiotic resistant bacteria, or escapement of
nonnative species, or other adverse effects on ESA-listed
species should not be permitted.

14
15
16
17
18
19
20
21

Policy 11CC-76:

The County should actively seek substantive comment on any
shoreline permit application for aquaculture from all appropriate
federal, state, and local agencies; the Lummi Nation, Nooksack
Tribe, and other affected tribes; and the general public
regarding potential adverse impacts. Comments of nearby
residents or property owners directly affected by a proposal
should be considered and evaluated, especially in regard to use
compatibility and aesthetics.

22
23
24
25

Policy 11CC-87:

The rights of treaty tribes to aquatic resources within their usual
and accustomed areas should be addressed through the permit
review
process.
Direct
coordination
between
the
applicant/proponent and the tribe should be encouraged.

26
27
28
29
30

Policy 11CC-98:

Consideration should be given to both the potential beneficial
impacts and potential adverse impacts that aquaculture
development might have on the physical environment; on other
existing and approved land and water uses, including
navigation; and on the aesthetic qualities of a project area.

31
32
33
34
35

Policy 11CC-109:

Legally established aquaculture enterprises, including authorized
experimental projects, should be protected from incompatible
uses that may seek to locate nearby. Use or developments that
have a high probability of damaging or destroying an existing
aquaculture operation may be denied.

36
37
38
39
40

Policy 11CC-1110: Experimental aquaculture projects in water bodies should be
limited in scale and should be approved for a limited period of
time. Experimental aquaculture means an aquaculture activity
that uses methods or technologies that are unprecedented or
unproven in the state of Washington.

41

23.100.050 Boating Facilities – Marinas and Launch Ramps

42
43

Boating facilities, including mMarinas and launch ramp development, areis subject
to the following policies. DocksMoorage structures serving four or fewer single-

Whatcom County Comprehensive Plan

11-33

Exhibit B – Planning Commission Approved Draft
October 29, 2021
Chapter 11 – Shorelines
1
2

family residencesusers are only subject to the policies in Moorage Structures–
Docks, Piers, and Mooring Buoys.

3

A.

Policies.

4
5
6
7
8
9
10

Policy 11DD-1:

Boating facilities, including marinas and launch ramps, are
water-dependent uses and should be given priority for shoreline
location. Boating facilities should also contribute to public access
and enjoyment of waters of the state. Shorelines particularly
suitable for marinas and launch ramps are limited, and should
be identified and reserved to prevent irreversible commitment
for other uses having less stringent site requirements.

11
12
13
14
15
16
17
18
19
20
21
22
23

Policy 11DD-2:

Regional needs for marina and boat launch facilities should be
carefully considered in reviewing new proposals as well as in
allocating shorelines for such development. Such facilities
should be coordinated with park and recreation plans and,
where feasible, collocated with port or other compatible waterdependent uses. Review of such facilities should be coordinated
with recreation providers, including cities, adjacent counties,
port districts, the Whatcom County Pparks and Rrecreation
department, the Washington State Parks and Recreation
Commission, and the Washington State Department of Natural
Resources to avoid unnecessary duplication and to efficiently
provide recreational resources while minimizing adverse impacts
to shoreline ecological functions and processes.

24
25
26
27

Policy 11DD-3:

Upland boat storage is preferred over new in-water moorage.
Mooring buoys are preferred over docks and piers. Boating
facilities that minimize the amount of shoreline modification are
preferred.

28
29
30
31

Policy 11DD-4:

Boating facilities should provide physical and visual public
shoreline access and provide for multiple uses, including waterrelated use, to the extent compatible with shoreline ecological
functions and processes and adjacent shoreline use.

32
33
34

Policy 11DD-5:

Accessory uses at marinas or launch ramps should be limited to
water-oriented uses, or uses that provide physical or visual
shoreline access for substantial numbers of the general public.

35
36
37
38
39
40
41
42
43

Policy 11DD-6:

New or expanding boating facilities including marinas, launch
ramps, and accessory uses should only be sited where suitable
environmental conditions are present and should avoid critical
saltwater habitat including kelp beds,and eelgrass beds, and
spawning and holding areas for forage fish (such as herring, surf
smelt
and
sandlance);
subsistence,
commercial,
and
recreational shellfish beds; mudflats, intertidal habitats with
vascular plants; and areas with which priority species have a
primary association.
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2
3
4
5

Policy 11DD-7:

Boating facilities should be located and designed to avoid
adverse effects upon coastal, riverine, and nearshore processes
such as erosion, littoral or riparian transport, and accretion, and
should, where feasible, enhance degraded, scarce, and/or
valuable shore features including accretion shoreforms.

6
7
8
9
10

Policy 11DD-8:

Launch ramps are preferred over marinas on accretion shores
because associated impacts are often reversible and such
structures will not normally interfere with littoral drift and
accretion unless offshore defense structures or dredging are also
required.

11
12
13
14
15
16
17

Policy 11DD-9:

Nonregulatory methods to protect, enhance, and restore
shoreline ecological functions and processes and other shoreline
resources
should be
encouraged during
the
design,
development, and operation of boating facilities. Nonregulatory
methods may include public facility and resource planning,
education, voluntary protection and enhancement projects, or
incentive programs.

18
19
20

Policy 11DD-10:

Boating facilities should be located, designed, and operated so
that other appropriate water-dependent uses are not adversely
affected.

21
22
23
24
25

Policy 11DD-11:

Location and design of boating facilities should not unduly
obstruct navigable waters and should avoid adverse effects to
recreational opportunities such as fishing, shellfish gathering,
pleasure boating, commercial aquaculture, swimming, beach
walking, picnicking, and shoreline viewing.

26
27
28
29

Policy 11DD-12:

Boating facilities should be located, designed, constructed, and
maintained, and operated to avoid adverse proximity impacts
such as noise, light and glare; aesthetic impacts to adjacent
land uses; and impacts to public visual access to the shoreline.

30
31

Policy 11DD-13:

Live-aboards should be regulated so as to prevent adverse
impacts to public health and safety.

32

23.100.060 Commercial Use

33
34

Commercial development in shoreline areas shall be subject to the policies and
regulations of this section and Chapter 23.90 WCC.

35

A.

Policies.

36
37
38

Policy 11EE-1:

In securing shoreline locations for commercial uses, preference
should be given first to water-dependent commercial uses, then
to water-related and water-enjoyment commercial uses.

39
40
41

Policy 11EE-2:

Restoration of impaired shoreline ecological functions and
processes should be encouraged as part of commercial
development.
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2

Policy 11EE-3:

Commercial development should ensure visual compatibility with
adjacent noncommercial properties.

3
4
5
6

Policy 11EE-4:

Commercial uses located in the shoreline should provide public
access in accordance with constitutional or other legal
limitations unless such improvements are demonstrated to be
infeasible or present hazards to life and property.

7

23.100.070 Dredging

8

A.

Policies.

9
10
11
12

Policy 11FF-1:

Dredging
economic
facilities
infeasible

13
14

Policy 11FF-2:

Dredging to provide water-oriented recreation should not be
permitted.

15
16
17
18

Policy 11FF-3:

Minor dredging as part of ecological restoration or enhancement,
beach enhancementnourishment, public access, or public
recreation should be permitted if consistent with the SMPthis
program.

19
20
21

Policy 11FF-4:

New development should be sited and designed to avoid or,
where avoidance is not possible, to minimize the need for new
maintenance dredging.

22
23
24

Policy 11FF-5:

Dredging of bottom materials for the primary purpose of
obtaining material for landfill, construction, or beach
enhancementnourishment should not be permitted.

25
26

Policy 11FF-6:

Spoil disposal on land away from the shoreline is generally
preferred over open water disposal.

27
28
29
30
31

Policy 11FF-7:

Long-term cooperative management programs that rely
primarily
on
natural
processes,
and
involve
land
ownerslandowners and applicable local, state, and federal
agencies and tribes, should be pursued to prevent or minimize
conditions which make dredging necessary.

32

23.100.080 Flood Control WorksHazard Reduction and Instream Structures

33

A.

Policies.

34

Policy 11GG-1:

Purpose and Need.

35
36
37
38

a.

New or expanding development or uses in the shoreline,
including subdivision of land, that would likely require structural
flood hazard reduction control works within a stream, channel
migration zone, or floodway should not be allowed.

39
40

Policy 11GG-2b.

Flood hazard reduction control works and instream structures
should be planned and designed to be compatible with

should be permitted for water-dependent uses of
importance to the region and/or essential public
only when necessary and when alternatives are
or less consistent with the SMPthis program.
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1
2

appropriate multiple uses of stream resources over the long
term, especially in shorelines of statewide significance.

3
4
5
6

Policy 11GG-3c.

Flood hazard reduction control works should only be allowed in
the shoreline if they are necessary to protect existing
development and where nonstructural flood hazard reduction
measures are infeasible.

7
8
9
10
11
12
13

Policy 11GG-4d.

Flood hazard reduction control works to protect existing
development should be permitted only when the primary use
being protected is consistent with the SMPthis program, and the
works can be developed in a manner that is compatible with
multiple use of streams and associated resources for the long
term, including shoreline ecological functions, fish and wildlife
management, and recreation.

14

23.100.090 Forest Practices

15

A.

Policies.

16
17
18
19
20

Policy 11HH-1:

Forest lands should be reserved for long-term forest
management and such other uses as are compatible with the
dominant primary use. Other more intensive and incompatible
uses tending to impair the dominant primary use should be
discouraged from locating on forest lands.

21
22

Policy 11HH-2:

Forest practices should maintain high levels of water quality, as
well as surface and ground water movement patterns.

23
24

Policy 11HH-3:

Forest practices should minimize damage to wetlands, fish and
wildlife species, and habitats, especially aquatic habitats.

25
26
27

4.

Extreme caution must be observed whenever chemicals are to
be used along shorelines; such use should be avoided altogether
if possible.

28
29

Policy 11HH-4:5.

Forest practices should maintain or improve the quality of soils
and minimize erosion.

30
31
32
33

Policy 11HH-5:6.

Where slopes are extremely steep or soils are subject to sliding,
rapid erosion, or high water table, special practices should be
employed to minimize damage to shoreland and water features,
and adjacent properties.

34

23.100.100 Industrial and Port Development

35

The following policies apply to industrial and port development in shoreline areas.

36

A.

Policies.

37
38
39
40

Policy 11II-1:

Shoreline sites particularly suitable for development such as
deep water harbors with access to adequate rail, highway, and
utility systems should be reserved for water-dependent or
water-related industrial and port development.
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Policy 11II-2:

In order to provide adequate shoreline for future waterdependent and water-related uses, industrial or port
development at deep water sites should be limited to those uses
that produce the greatest long-term economic base. Industrial
and port development that is consistent with this programthe
SMP should be protected from encroachment or interference by
incompatible uses with less stringent siting requirements, such
as residential or commercial uses. Mixed use development,
including non-water-dependent uses, should only be allowed
when they include and support water-dependent uses.

11
12
13
14
15
16
17

Policy 11II-3:

Regional needs for port facilities should be carefully considered
in reviewing new port proposals and in allocating shorelines for
such development. Such reviews or allocations should be
coordinated with port districts, adjacent counties and cities, and
the state. Existing, officially designated State Harbor Areas
should be used for new port development to the maximum
extent whenever possible.

18
19
20

Policy 11II-4:

Multiple use of industrial and port facilities is encouraged to limit
duplicative facilities and reduce adverse impacts. Multiple use
should be implemented in the following manner:

21
22
23
24
25
26

a. Cooperative use of piers, cargo handling, storage, parking
and other accessory facilities among private or public entities
should be required in industrial or port facilities whenever
feasible. New facilities for water-dependent uses should be
allowed only after assessment of the potential for shared use
of existing facilities.

27
28
29
30
31
32

b. Industrial
and
port
developments
should
provide
opportunities for physical and/or visual public shoreline
access in accordance with the public access policies,
including recreational use of undeveloped shorelines not
needed for port or industry operations; provided, that such
uses are safely compatible with facility operations.

33
34
35
36
37

Policy 11II-5:

Industrial and port development in the shoreline should be
located and designed to avoid significant adverse impacts to
other shoreline uses, resources, and values, including shoreline
geomorphic processes, water quality, fish and wildlife habitat,
commercial aquaculture, and the aquatic food chain.

38
39
40

Policy 11II-6:

Restoration of impaired shoreline ecological functions and
processes should be encouraged as part of industrial and port
development.

41

23.100.210 Cherry Point Management Area

42

A.

Policies.

43

Policy 11TT-1:

Purpose and Intent.
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8
9

a.

The purpose of the Cherry Point management area is to
provide a regulatory framework that recognizes and balances
the special port, industrial and natural resource needs
associated with the development of this marine resource.
This subsection and WCC 23.100.21040.125 (Cherry Point
Management Area) identifyies policies and regulations,
respectively, for water-dependent industrial activities that
apply in addition to specific other elements of the SMPthis
program as referenced herein.

10
11
12
13
14
15

b.

Washington State natural resource agencies and Whatcom
County have identified certain portions of the Cherry Point
management area as providing herring spawning habitat and
other key habitat characteristics that warrant special
consideration due to their importance to regional fisheries
and other elements of the aquatic environment.

16
17
18
19

Policy 11JJ-1:

Development of the Cherry Point major port/industrial urban
growth area will accommodate uses that require marine access
for marine cargo transfer, including oil and other materials. For
this reason, w

20
21
22
23
24
25

a. Water-dependent terminal facilities are encouraged as the
preferred use in the Cherry Point management area. Due to
the environmental sensitivity of the area, it is the policy of
Whatcom County to limit the number of piers to one pier, in
addition to those in operation or approved as of January 1,
1998.

26
27
28
29
30

b. Existing legal fossil fuel refineries should be allowed to
continue and maintain their operations with limited
expansions subject to environmental review, greenhouse gas
emission mitigation, and conformance with the Shoreline
Master Program and other applicable land use designation.

31
32
33
34
35
36
37
38

c. It is the policy of Whatcom County to limit the number of
industrial piers at Cherry Point to the existing three piers in
operation or approved as of January 1, 1998, taking into
account the need to:
•

39
40
41

Act conservatively in land use matters at Cherry Point
to prevent further harm to habitat important to the
Cherry Point herring stock and Southern Resident
Orcas;

•

42
43

Optimally implement the Shoreline Master Program
policy regarding shorelines of statewide significance
per WCC 23.40;

•

Encourage the continued County use of best available
science;
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•

7

Support and remain consistent with the state
Department of Natural Resources’ withdrawal of
Cherry Point tidelands and bedlands from the general
leasing program and the species recovery goals of the
Cherry Point Aquatic Reserve designation and
Management Plan;

•

8

Recognize federal actions upholding treaty rights;

•

Protect traditional commercial and tribal fishing; and

9
10
11

•

Prevent conflicts with vessel shipment operations of
existing refineries that could lead to catastrophic oil or
fuel spills.

12
13
14
15
16
17
18
19
20
21
22
23
24

c. Whatcom County should consider participation with local,
state, and federal agencies, tribal governments and other
stakeholders in the development of a plan to address
integrated management of the uplands and public aquatic
lands within the Cherry Point management area. The
development of such a plan could provide a forum and
process for addressing aquatic resources by all stakeholders.
Elements of the plan could be adopted as future
amendments to this program as appropriate.
Policy 11JJ-2:

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

Whatcom County should ensure that shoreline development
applicants demonstrate conformanceconsistency with the State
of Washington Department of Natural Resources’ Cherry Point
Aquatic Reserve Management Plan.
All development that is to be located within the Cherry Point
Management
Area,
as
defined
identified
in
WCC
23.20.020(E)Chapter 23.110 WCC, shall be subject to the
policies in this subsection and the regulations found in WCC
23.40.12523.100.210. Development that is to be located within
the Cherry Point Management Areathis section, and shall not be
subject to: the General Policies of this chapter; the Shoreline
Use and Modification Policies of this chapter, except for those in
the Cherry Point Management Area subsection; policies and the
regulations found in WCC Chapter 23.930 and WCC Chapter
23.40,23.100.010 through 23.100.160 except WCC 23.40.125,
nor Chapter 23.90 WCC, unless otherwise referenced in this
subsection. The policies and regulations found in this subsection
are applicable only within the geographic boundaries of the
Cherry Point management area and do not apply elsewhere in
the County. In the event that the provisions of this subsection
conflict with other applicable referenced provisions of the
SMPthis program, the policies and regulations that are most
protective of shoreline resources shall prevail.

Policy 11JJ-2:

Water-Dependent
Industrial
Development.
Only
waterdependent facilities that serve industrial facilities should be
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4

allowed in the Cherry Point management area. Industry within
the major port/industrial urban growth area, as designated in
the County Comprehensive Plan, which is not water-dependent
should locate away from shoreline jurisdiction.

5
6
7

Policy 11JJ-3:

8

Policy 11JJ-4:

Multiple Use Facilities. Facilities that allow for multiple use of
piers, cargo handling, storage, parking and other accessory
facilities are encouraged.
Public Access.

9
10
11
12
13
14
15
16

a. Where appropriate, industrial and port development within
the Cherry Point management area should provide public
beach and shoreline access in a manner that does not cause
interference with facility operations or present hazards to life
and property. This may be accomplished through individual
action or by joint, coordinated action with other developers
and landowners, for example, by setting aside a common
public access area.

17
18
19
20

b. Special emphasis should be given to providing public beach
and shoreline access for recreational opportunities including
but not limited to crabbing, small craft launching, surf
fishing, picnicking, clamming, and beach walking.

21
22
23

c. Public access within the Cherry Point management area
should be consistent with the Whatcom County Parks and
Recreation Open Space Plan.

24
25
26
27
28
29
30
31
32

Policy 11JJ-5:

Shoreline Ecological Functions and Processes. In recognition of
the diverse and vital ecological resources in the Cherry Point
management area, consideration of probable effects of all
development proposals on shoreline ecological functions and
processes should be assessed with the other long-term
statewide interests. New port development that requires dredge
and fill should not be permitted in the Cherry Point management
area due to potential adverse effects on ecological functions,
including fish and shellfish habitat and geohydraulic processes.

33
34
35
36

Policy 11JJ-6:

Aesthetics. All development should be designed to avoid or
minimize negative visual impacts on the scenic character of the
area and to ensure visual compatibility with adjacent
nonindustrial zoned properties.

37
38
39
40

Policy 11JJ-7:

Site Development. All development should be constructed and
operated in a manner that, while permitting water-dependent
uses, also protects shoreline resources, their ecological
functions and processes, and that incorporates the following:

41
42
43

a. Low impact development approaches to avoid or minimize
adverse impact to topography, vegetation, water quality, fish
and wildlife habitat, and other natural site conditions;
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3

b. Adequate temporary and permanent management measures
to control erosion and sediment impacts during construction
and operation; and

4

c. Adequate stormwater management facilities.

5

23.100.110 LandfFill and Excavation

6

A.

Policies.

7
8
9
10
11
12

Policy 11KK-1:

Landfill and excavation should only be permitted to the
minimum extent necessary to accommodate an approved
shoreline use or development and with assurance of no net loss
of shoreline ecological functions and processes. Enhancement
and voluntary restoration of landforms and habitat are
encouraged.

13
14
15
16
17
18
19
20
21
22

Policy 11KK-2:

Landfill in water bodies, floodways, and/or wetlands should not
be permitted for creation of new uplands, unless it is part of an
approved ecological restoration activity. Landfill should be
permitted in limited instances to restore uplands where recent
erosion has rapidly reduced upland area, to build beaches and
protective berms for shore stabilization or recreation, to restore
or enhance degraded shoreline ecological functions and
processes, or to moderately elevate low uplands to make such
uplands more suitable for purposes consistent with the SMPthis
program.

23
24

Policy 11KK-3:

Fill should not be allowed where shore stabilization works would
be required to maintain the materials placed.

25
26
27

Policy 11KK-4:

Landfills and excavation should be located and developed so
that water quality, hydrologyic, and runoff patterns are not
altered.

28
29
30

Policy 11KK-5:

The predicted economic benefits of landfills and excavation
should be weighed against long-term cumulative impacts on
ecological processes and functions.

31

23.100.120 Mining

32

A.

Policies.

33
34
35

Policy 11LL-1:

Mining should not be located on shorelines where unavoidable
adverse impacts on other users or resources together equal or
outweigh the benefits from mining.

36
37

Policy 11LL-2:

Mining should not interfere with public recreation on the
shoreline.

38
39
40

Policy 11LL-3:

Mining should be located and operated so as to provide longterm protection of water quality, fish and wildlife, and fish and
wildlife habitat.
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6

Policy 11LL-4:

Mining, particularly surface or strip mining, should provide for
timely restoration of disturbed areas to a biologically productive,
semi-natural, or other useful condition through a reclamation
process consistent with regulations administered by the
Department of Natural Resources and other applicable county
standards.

7
8
9

Policy 11LL-5:

Mining of marine and lake shores or accretional shoreforms,
such as point bars, that have a high value for recreation or as
fish or wildlife habitat should generally not be permitted.

10
11
12

Policy 11LL-6:

Mining should only be permitted on accretion point and channel
bars where appropriate studies and detailed operation plans
demonstrate that:

13
14

a. Fish habitat, upland habitat and water quality will not be
significantly impacted; and

15
16
17

b. The operation will not adversely affect geohydraulic
processes, channel alignment, nor increase bank erosion or
flood damages.

18
19
20
21
22
23
24

Policy 11LL-7:

Mining operations should be located, designed, and managed so
that other appropriate uses are not subjected to substantial or
unnecessary adverse impacts from noise, dust, or other effects
of the operation. The operator may be required to implement
measures such as buffers, limited hours, or other mitigating
measures for the purpose of minimizing adverse proximity
impacts.

25

23.100.130 Moorage Structures – Docks, Piers and Mooring Buoys

26
27
28
29

Moorage—including docks, piers and mooring buoys— in shoreline areas are subject
to the following policies. Shared mMoorage structures serving with more than four
berthsusers and boat launching facilities are also subject to the policies in Boating
facilities – Marinas and Launch Ramps.

30

A. Policies.

31
32
33
34
35
36
37

Policy 11MM-1:

Moorage associated with a single-family residence is considered
a water-dependent use; provided, that it is designed and used
as a facility to access watercraft, and other moorage facilities
are not available or feasible. Moorage for water-related and
water-enjoyment uses or shared moorage for multifamily use
should be allowed as part of a mixed use development or where
it provides public access.

38
39
40
41

Policy 11MM-2:

New moorage, excluding docks accessory to single-family
residences, should be permitted only when the applicant/
proponent has demonstrated that a specific need exists to
support the intended water-dependent or public access use.

42
43

Policy 11MM-3:

As an alternative to continued proliferation of individual private
moorage, mooring buoys are preferred over docks or floats.
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Shared moorage facilities are preferred over single-user
moorage where feasible, especially where water use conflicts
exist or are predictable. New subdivisions of more than two lots
and new multifamily development of more than two dwelling
units should provide shared moorage.

6
7
8
9
10
11
12
13
14

Policy 11MM-4:

Docks, piers and mooring buoys, including those accessory to
single-family residences, should avoid locations where they will
adversely impact shoreline ecological functions or processes,
including currents and littoral drift., and critical saltwater habitat
including kelp beds, eelgrass beds, spawning and holding areas
for forage fish (such as herring, surf smelt and sandlance);
subsistence, commercial and recreational shellfish beds;
mudflats, intertidal habitats with vascular plants; and areas with
which priority species have a primary association.

15
16
17
18
19

Policy 11MM-5:

Moorage should be spaced and oriented in a manner that
minimizes hazards and obstructions to public navigation rights
and corollary rights thereto such as, but not limited to, fishing,
swimming, and pleasure boating, as well as private riparian
rights of adjacent land owners.

20
21
22
23

Policy 11MM-6:

Moorage should be restricted to the minimum size necessary to
meet the needs of the proposed use. The length, width and
heightsize of piers and docks should be no greater than that
required for safety and practicality for the primary use.

24
25
26
27
28

Policy 11MM-7:

Pile supports are preferred over fills because piles do not
displace water surface and intertidal or aquatic habitat and are
removable and thus more flexible in terms of long-term use
patterns. Floats may be less desirable than pile structures where
aquatic habitat or littoral drift are significant.

29
30
31
32

Policy 11MM-8:

The use of buoys for small craft moorage is preferred over pile
or float structures because of lesser long-term impact on shore
features and users; moorage buoys should be placed as close to
shore as possible to minimize obstruction to navigation.

33
34
35
36

Policy 11MM-9:

Shoreline resources and water quality should be protected from
overuse by boaters living on vessels (live boards). Boaters living
on vessels are restricted to established marinas with facilities to
address waste handling and other sanitary services.

37
38
39

Policy 11MM-10:

Vessels should be restricted from extended mooring on waters
of the state unless authorization is obtained from the DNR and
impacts to navigation and public access are mitigated.

40
41
42

Policy 11MM-11:

Piers and docks should be constructed of materials that will not
adversely affect water quality or aquatic plants and animals in
the long term.

43
44

Policy 11MM-12:

New pier and dock development should be designed so as not to
interfere with lawful public access to or use of shorelines.
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Developers of new piers and shared moorage should be
encouraged to provide physical or visual public access to
shorelines whenever safe and compatible with the primary use
and shore features.

5

23.100.140 Recreation

6

A. Policies.

7
8
9
10
11
12
13
14

Policy 11NN-1:

Shoreline recreational development should be given priority for
shoreline location to the extent that the use facilitates the
public’s ability to reach, touch, and enjoy the water’s edge, to
travel on the waters of the state, and to view the water and the
shoreline. Where appropriate, such facilities should be dispersed
along the shoreline in a manner that supports more frequent
recreational access and aesthetic enjoyment of the shoreline for
a substantial number of people.

15
16
17
18
19

Policy 11NN-2:

Recreational developments should facilitate appropriate use of
shoreline resources while conserving them. These resources
include, but are not limited to: accretion shoreforms, wetlands,
soils, ground water, surface water, native plant and animal life,
and shore processes.

20
21
22
23
24

3.

Recreational development requiring extensive structures,
utilities and roads and/or substantial modifications of
topography or vegetation removal should not be located or
expanded in areas where damage to persons, property, and/or
shoreline functions and processes is likely to occur.

25
26
27
28
29
30

Policy 11NN-3:

Recreational developments and plans should provide the
regional population a varied and balanced choice of recreation
experiences in appropriate locations. Public agencies and private
developers should coordinate their plans and activities to
provide a wide variety of recreational opportunities without
needlessly duplicating facilities.

31
32
33
34
35
36

Policy 11NN-4:

Trail links between shoreline parks and public access points
should be encouraged for walking, horseback or bicycle riding,
and other non-motorized vehicle access where appropriate. The
Whatcom County Comprehensive Park and Recreation Open
Space Plan should be considered in design and approval of
public trail systems.

37
38
39
40
41

Policy 11NN-5:

Access to natural character recreational areas, including but not
limited to beaches and fishing streams, should be a combination
of linear shoreline trails or easements and small parking or
access tracts to minimize user concentration on small portions
of the shoreline.

42
43

Policy 11NN-6:

Recreation facilities should incorporate public education
regarding shoreline ecological functions and processes, the role
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5

of human actions on the environment, and the importance of
public involvement in shorelines management. Opportunities
incorporating educational and interpretive information should be
pursued in design and operation of recreation facilities and
nature trails.

6
7
8

Policy 11NN-7:

Reasonable physical or visual public access to shorelines should
be provided and integrated with recreational developments in
accordance with WCC 23.90.08023.30.070 (Public Access).

9
10
11
12

Policy 11NN-8:

Recreation development should be located only where utility and
road capability isare adequate, or may be provided without
significant damage to shore features commensurate with the
number and concentration of anticipated users.

13
14
15
16

Policy 11NN-9:

Cooperative efforts among public and private persons toward
the acquisition and/or development of suitable recreation sites
or facilities should be explored to assure long-term availability
of sufficient public sites to meet local recreation needs.

17

23.100.150 Residential

18

A. Policies.

19
20
21
22

Policy 11OO-1:

Single-family residences are designated in Chapter 90.58 RCW
as a priority use in those limited instances when authorization is
given for alterations of the natural condition of shorelines of the
state.

23
24
25
26
27
28
29
30
31
32

Policy 11OO-2:

New residential development is encouraged to cluster dwelling
units together to reduce physical and visual impacts on
shorelines and to reduce utility and road costs. Planned unit
developments that include common open space and recreation
facilities, or a variety of dwelling sizes and types, are
encouraged at suitable locations as a preferable alternative to
extensive single-lot subdivisions on shorelines. Planned unit
developments (Chapter 20.85 WCC) may also include a limited
number of neighborhood commercial business uses where
consistent with the applicable zoning regulations.

33
34
35
36
37

Policy 11OO-3:

Allowable density of new residential development should comply
with applicable Ccomprehensive Pplan goals and policies, zoning
restrictions, and shoreline area designation standards. The
density per acre of development should be appropriate to local
natural and cultural features.

38
39
40
41
42

Policy 11OO-4:

Structures or development for uses accessory to residential use
should preserve shoreline open space, be visually and physically
compatible with adjacent cultural and shoreline features, be
reasonable in size and purpose, and result in no net loss of
shoreline ecological functions and processes.
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7
8
9
10

Policy 11OO-5:

Buildings greater than 35 feet above average grade level that
will obstruct the views of a substantial number of residences on
areas adjoining such shorelines are limited by the SMAAct
(RCW 90.58.320) to those cases where the SMPthis program
does not prohibit such development and then only when
overriding considerations of the public interest will be served.
The SMPThis program provides opportunities for buildings
greater than 35 feet in height in limited areas where consistent
with development objectives and the goals and polices of this
chapterprogram.

11
12
13
14

Policy 11OO-6:

New residential development should be planned and built in
accordance
with
the
policies
and
regulations
in
WCC 23.90.030and to minimize the need for shoreline
stabilization and flood hazard reduction measures.

15
16
17
18
19

Policy 11OO-7:

Measures to conserve native vegetation along shorelines should
be required for all residential development. Vegetation
conservation may include avoidance or minimization of clearing
or grading, restoration of areas of native vegetation, and/or
control of invasive or nonnative vegetation.

20
21
22
23
24
25

Policy 11OO-8:

Whenever possible, nonregulatory methods to protect, enhance,
and restore shoreline ecological functions and other shoreline
resources should be encouraged for residential development.
Such methods may include resource management planning, low
impact development techniques, voluntary protection and
enhancement projects, education, or incentive programs.

26
27
28
29
30
31
32
33

Policy 11OO-9:

New multiunit residential development, including subdivision of
land for more than four parcels, should provide substantial
shore space recreational opportunities for development
residents and the public, unless public access is infeasible due to
incompatible uses, safety, impacts to shoreline ecology, or legal
limitations. Developments of four or fewer units should provide
private access to the shore for those living in the development
(non-public).

34
35
36

Policy 11OO-10:

Development should provide open space corridors between
structures, and along site boundaries, so as to provide space for
outdoor recreation, preserve views, and minimize use conflicts.

37
38
39
40
41

Policy 11OO-11:

Recreation-oriented residential development in the shoreline
should be located only where substantial recreation
opportunities are provided on site, and where nearby property
owners and other appropriate uses will not be adversely
affected.

42

23.100.160 Restoration and Enhancement

43

A. Policies.
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Policy 11PP-1:

The SMPThis program recognizes the importance of restoration
of shoreline ecological functions and processes and encourages
cooperative restoration efforts and programs between local,
state, and
federal
public
agencies, tribes,
nonprofit
organizations, and landowners to address shorelines with
impaired ecological functions and/or processes.

7
8
9
10
11
12

Policy 11PP-2:

Restoration actions should restore shoreline ecological functions
and processes as well as shoreline features and should be
targeted towards meeting the needs of sensitive and/or locally
important plant, fish and wildlife species, as well as the
biological recovery goals for early Chinook and bull trout
populations, and other salmonid species and populations.

13
14
15

Policy 11PP-3:

Restoration should be integrated with other parallel natural
resource management efforts such as the WRIA 1 Salmonid
Recovery Plan and the WRIA 1 Watershed Management Plan.

16

Policy 11PP-4:

Priority should be given to restoration actions that:

17

a. Create dynamic and sustainable ecosystems.

18
19

b. Restore connectivity between
floodplains and hyporheic zones.

20

c. Restore natural channel-forming geomorphologic processes.

21
22

d. Mitigate peak flows and associated impacts caused by high
stormwater runoff volume.

23
24

e. Reduce sediment input to streams and rivers and associated
impacts.

25

f. Improve water quality.

26
27

g. Restore native vegetation and natural hydrologic functions of
degraded and former wetlands.

28
29

h. Replant native vegetation in riparian areas to restore
functions.

30
31
32

i. Restore nearshore ecosystem processes, such as sediment
transport and delivery and tidal currents that create and
sustain habitat.

33
34
35

j. Restore pocket estuaries that support salmon life histories,
including feeding and growth, refuge, osmoregulation, and
migration.

36

k. Address contamination along industrial shoreline regions.

stream/river

channels,

37

23.100.170 Shoreline Stabilization

38
39

Shore stabilization in shoreline areas shall be subject to the policies and regulations
of this section and Chapter 23.90 WCC.

40

A. Policies.
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Policy 11QQ-1:

Alternatives to structures for shore protection should be used
whenever possible. Such alternatives may include no action
(allow the shoreline to retreat naturally), increased building
setbacks,
building
relocation,
drainage
controls,
and
bioengineering, including vegetative stabilization, and beach
enhancementnourishment.

7
8
9
10
11
12
13
14

Policy 11QQ-2:

Single-family residences occupied prior to January 1, 1992, and
their appurtenant structures should be protected against
damage or loss caused by shoreline erosion; provided, that
measures to protect single-family residences should be designed
to minimize harm to the shoreline environment. After that date,
all new single-family residences and their appurtenant
structures should be built in a manner so as to not need
protective measures.

15
16
17
18
19
20
21

Policy 11QQ-3:

New or expanded structural shore stabilization for new primary
structures should be avoided. Instead, structures should be
located and designed to avoid the need for future shoreline
stabilization where feasible. Land subdivisions should be
designed to assure that future development of the created lots
will not require structural shore stabilization for reasonable
development to occur.

22
23
24
25
26

Policy 11QQ-3:

New or expanded structural shore stabilization should only be
permitted where demonstrated to be necessary to protect an
existing primary structure that is in danger of loss or substantial
damage, and where mitigation of impacts would not cause a net
loss of shoreline ecological functions and processes.

27
28
29
30
31

Policy 11QQ-4:

New or expanded structural shore stabilization for enhancement,
restoration, or hazardous substance remediation projects should
only be allowed when nonstructural measures, vegetation
planting, or on-site drainage improvements would be insufficient
to achieve enhancement, restoration, or remediation objectives.

32
33
34
35

Policy 11QQ-5:

Shore stabilization on streams should be located and designed
to fit the physical character and hydraulic energy potential of a
specific shoreline reach, which may differ substantially from
adjacent reaches.

36
37
38
39

Policy 11QQ-6:

Shore stabilization should not be permitted to unnecessarily
interfere with public access to public shorelines, nor with other
appropriate shoreline uses including, but not limited to,
navigation, seafood harvest, or private recreation.

40
41
42
43
44

Policy 11QQ-7:

Provisions for multiple use, restoration, and/or public shore
access should be incorporated into the location, design, and
maintenance of shore stabilization for public or quasi-public
developments whenever safely compatible with the primary
purpose. Shore stabilization on publicly owned shorelines should
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not be allowed to decrease long-term public use of the
shoreline.

3
4
5
6
7
8
9
10

Policy 11QQ-8:

Shore stabilization should be developed in a coordinated manner
among affected property owners and public agencies for a whole
drift sector (net shore-drift cell) or reach where feasible,
particularly those that cross jurisdictional boundaries, to address
ecological and geohydraulic processes, sediment conveyance
and beach management issues. Where beach erosion threatens
existing development, a comprehensive program for shoreline
management should be established.

11
12
13
14
15
16
17
18

Policy 11QQ-9:

In addition to conformance with the regulations in this
sectionthe SMP, nonregulatory methods to protect, enhance,
and restore shoreline ecological functions and other shoreline
resources should be encouraged for shore stabilization.
Nonregulatory methods may include public facility and resource
planning,
technical
assistance,
education,
voluntary
enhancement and restoration projects, or other incentive
programs.

19
20
21
22
23
24
25

Policy 11QQ-10:

Shore stabilization should be located, designed, and maintained
to protect and maintain shoreline ecological functions, ongoing
shore processes, and the integrity of shore features. Ongoing
stream, lake, or marine processes and the probable effects of
proposed shore stabilization on other properties and shore
features should be considered. Shore stabilization should not be
developed for the purpose of filling shorelines.

26
27
28
29

Policy 11QQ-11:

Failing, harmful, unnecessary, or ineffective structures should
be removed, and shoreline ecological functions and processes
should be restored using nonstructural methods or less harmful
long-term stabilization measures.

30
31
32
33
34
35

Policy 11QQ-12:

Structural shoreline stabilization measures should only be used
when more natural, flexible, sustainable, nonstructural methods
such
as
vegetative
stabilization,
beach
enhancement
nourishment, and bioengineering have been determined
infeasible. Alternatives for shoreline stabilization should be
based on the following hierarchy of preference:

36
37

a. No action (allow the shoreline to retreat naturally), increase
building setbacks, and relocate structures.

38
39
40
41

b. Flexible defense works constructed of natural materials
including soft shore protection, bioengineering, including
beach enhancementnourishment, protective berms, or
vegetative stabilization.

42
43

c. Rigid works constructed of artificial materials such as riprap
or concrete.
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Materials used for construction of shoreline stabilization should
be selected for long-term durability, ease of maintenance,
compatibility with local shore features, including aesthetic
values, and flexibility for future uses.

5
6
7
8
9

Policy 11QQ-13:

Larger works such as jetties, breakwaters, weirs, or groin
systems should be permitted only for water-dependent uses
when the benefits to the region outweigh resource losses from
such works, and only where mitigated to provide no net loss of
shoreline ecological functions and processes.

10
11
12
13

Policy 11QQ-14:

Alternative structures, including floating, portable or submerged
breakwater structures, or several smaller discontinuous
structures, should be considered where physical conditions
make such alternatives with less impact feasible.

14

23.100.180 Signs

15

A.

Policies.

16
17
18
19
20
21

Policy 11RR-1:

Whatcom County recognizes the constitutional right for property
owners to communicate using signs on their property. These
policies are intended to ensure that signage within shoreline
areas is consistent with the purpose and intent of the SMAAct
and the SMPthis program by addressing impacts to ecological
functions, public safety, and visual aesthetics.

22
23
24

Policy 11RR-2:

Signs should be located, designed, and maintained to be visually
compatible with local shoreline scenery as seen from both land
and water, especially on shorelines of statewide significance.

25
26

Policy 11 RR-3:

Sign location and design should not significantly impair shoreline
views.

27
28
29
30
31

Policy 11 RR-4:

As a preferable alternative to continued proliferation of singlepurpose signs, communities, districts, and/or multiuse or
multitenant commercial developments are encouraged to erect
single, common use gateway signs to identify and give
directions to local premises and public facilities.

32
33

Policy 11 RR-5:

Signs of a commercial or industrial nature should be limited to
those areas or premises to which the sign messages refer.

34
35
36
37
38
39

Policy 11 RR-6:

Billboards and other off-premises signs are not waterdependent, they reduce public enjoyment of or access to
shorelines, and they often lower values of nearby properties.
Such signs should not be located on shorelines eExcept for
approved community gateway or directional signs, such signs
should not be located on shorelines.

40
41
42

Policy 11 RR-7:

Signs near scenic vistas and viewpoints should be restricted in
number, location, and height so that enjoyment of these limited
and scarce areas is not impaired.
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Policy 11 RR-8:

Freestanding signs should be located to avoid blocking scenic
views and be located on the landward side of public
transportation routes, which generally parallel the shoreline.

4
5
6
7

Policy 11 RR-9:

To minimize negative visual impacts and obstructions to
shoreline access and use, low profile, on-premises wall signs are
strongly preferred over freestanding signs or off-premises wall
signs.

8
9
10
11

Policy 11 RR-10:

Signs should be designed mainly to identify the premises and
nature of enterprise without unduly distracting uninterested
passersby. Moving or flashing signs should be prohibited on
shorelines.

12

23.100.190 Transportation

13

A.

Policies.

14
15
16

Policy 11SS-1:

New public or private transportation facilities should be located
inland from the land/water interface, preferably out of the
shoreline, unless:

17
18

a. Perpendicular water crossings are required for access to
authorized uses consistent with the SMPthis program; or

19
20
21
22
23
24
25

b. Facilities are primarily oriented to pedestrian and nonmotorized use and provide an opportunity for a substantial
number of people to enjoy shoreline areas, and are
consistent with the policies and regulations for ecological
protection in the General Policies section of this chapter and
in
WCC
23.30.010 (Ecological
Protection)23.90.030,
respectively.

26
27
28

Policy 11SS-2:

Transportation facilities should be located and designed to avoid
public recreation and public access areas and significant natural,
historic, archaeological, or cultural sites.

29
30
31

Policy 11SS-3:

Parking is not a preferred use in shorelines and should only be
allowed to support authorized uses where no feasible
alternatives exist.

32
33
34

Policy 11SS-4:

New or expanded public transportation facility route selection
and development should be coordinated with related local and
state government land use and circulation planning.

35
36
37
38

Policy 11SS-5:

Transportation system route planning, acquisition, and design in
the shoreline should provide space wherever possible for
compatible multiple uses such as utility lines, pedestrian shore
access or viewpoints, or recreational trails.

39
40
41
42

Policy 11SS-6:

Transportation system plans and transportation projects within
shorelines should provide safe trail space for non-motorized
traffic such as pedestrians, bicyclists, or equestrians. Space for
such uses should be required along roads on shorelines, where
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1
2

appropriate, and should be considered when rights-of-way are
being vacated or abandoned.

3
4
5
6
7
8
9

Policy 11SS-7:

Public access should be provided to shorelines where safe and
compatible with the primary and adjacent use, or should be
replaced where transportation development substantially
impairs lawful public access. Viewpoints, parking, trails, and
similar improvements should be considered for transportation
system projects in shoreline areas, especially where a need has
been identified.

10
11
12
13
14

Policy 11SS-8:

Public transportation routes, particularly arterial highways and
railways, should be located, designed, and maintained to permit
safe enjoyment of adjacent shore areas and properties by other
appropriate uses such as recreation or residences. Vegetative
screening or other buffering should be considered.

15
16

23.100.200 Utilities

17

A.

Policies.

18
19
20

Policy 11TT-1:

New public or private utilities should be located inland from the
land/water interface, preferably out of the shoreline jurisdiction,
unless:

21

a. Perpendicular water crossings are unavoidable; or

22
23

b. Utilities are required for authorized shoreline uses consistent
with the SMPthis program.

24
25
26

Policy 11TT-2:

Utilities should be located and designed to avoid public
recreation and public access areas and significant natural,
historic, archaeological, or cultural resources.

27
28
29
30

Policy 11TT-3:

Utilities should be located, designed, constructed, and operated
to result in no net loss of shoreline ecological functions and
processes with appropriate mitigation as provided in
23.30.010 (Ecological Protection)WCC 23.90.030.

31
32
33
34
35
36
37
38
39

Policy 11TT-4:

All utility development should be consistent with and
coordinated with all local government and state planning,
including comprehensive plans and single purpose plans to meet
the needs of future populations in areas planned to
accommodate growth. Site planning and rights-of-way for utility
development should provide for compatible multiple uses such
as shore access, trails, and recreation or other appropriate use
whenever possible; utility right-of-way acquisition should also
be coordinated with transportation and recreation planning.

40
41

Policy 11TT-5:

Utilities should be located in existing rights-of-way and corridors
whenever possible.
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1
2

Policy 11TT-6:

Utilities serving new development
underground, wherever possible.

3
4
5
6
7
8
9
10
11

Policy 11TT-7:

Development of pipelines and cables on aquatic lands and
tidelands, particularly those running roughly parallel to the
shoreline, and development of facilities that may require
periodic maintenance which that would disrupt shoreline
ecological functions should be discouraged except where no
other feasible alternative exists. When permitted, provisions
shall assure that the facilities do not result in a net loss of
shoreline ecological functions or significant impacts to other
shoreline resources and values.

12
13
14

Policy 11TT-8:

Given the different scales of regional, local, and accessory
utilities and their potential impacts, the County may establish
different regulations regarding each.
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2
3
4
5

Proposed Amendment to Chapter 8 of the Comprehensive Plan
Marine Resource Lands Working Group’s Recommendation
Note: This text is shown as proposed to accomplish Scoping Report issue #21a: Consider adding a Marine
Resource Lands policy section as developed by the Marine Resources Committee.
Chapter Eight

6
7
8

…

9

Marine Resource Lands

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

Resource Lands

Introduction
Purpose
Marine resource lands, for the purpose of this plan, are defined as those marine
areas waterward of the ordinary high water mark, together with their underlying
lands and their water column, within the jurisdiction of the Whatcom County
Shoreline Management Program (WCC Title 23). Marine resource lands have the
physical conditions and habitat required to generate and maintain fisheries of all
types, including the commercial and recreational harvest of finfish, shellfish, algae,
and other invertebrates including but not limited to mollusks, crab, and shrimp, etc.
This section is intended to guide Whatcom County in the conservation of functioning
marine resource lands of long-term commercial, ecological, cultural, and
recreational significance, and to ensure that all water-dependent, water-related,
and water-enjoyment uses requiring use or access to marine resource lands thrive
in the years to come.
GMA Requirements
Goal 8 of the GMA (RCW 36.70A.020) guides the County to “Maintain and
enhance natural resource based industries, including productive timber,
agricultural, and fisheries industries.” While the GMA does not specifically
require the designation of marine resource lands that support aquatic-based uses
and industries, functioning marine resource lands are so intrinsically necessary for
the creation and sustainability of historical fish and wildlife production that
Whatcom County wishes to acknowledge them here.
Process
Per County Council direction, staff convened a working group comprised of
members of the Marine Resource Committee, the Shellfish Protection Advisory
Committee, and other local marine land experts. This working group developed a
draft of this section of the Comprehensive Plan, as well as drafts of the goals and
policies contained herein. The draft was then presented to the full membership of
the Marine Resource Committee and Shellfish Protection Advisory Committees for
review and recommendation to the County Planning Commission and Council.
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41
42
43
44
45
46
47
48
49
50
51

Background Summary
The marine resource lands of Whatcom County have historically been one of the
most important natural resources in the region. For thousands of years the shores
of Whatcom County provided an important shellfish resource, sustaining our local
tribes. More recently the tidelands of Drayton Harbor supported one of the earlier
commercial oyster-farming businesses in the Salish Sea. The shore and nearshore
lands of the County provided spawning, rearing, and forage areas for a diverse
array of finfish and shellfish species which together formed an incredible food web
for ancestral tribes and early commercial fisheries. The County's marine resource
lands are located along the coastal areas bordering the Salish Sea fed by the rivers,
streams, and lakes that drain the upland areas of western Whatcom County. Marine
resource lands include more than 130 miles of marine shoreline.

52
53
54
55
56
57
58
59

Marine resource lands in the area of Cherry Point are designated in the Shoreline
Management Program as the Cherry Point Management Area to support adjacent
Heavy Impact Industrial (HII) zoned industrial uses that require deep water access,
such as the two existing refineries and an aluminum smelter. The harbor area and
waterways in Bellingham Bay are designated for preservation of commerce and
navigation along the Bellingham shoreline. The tidelands of Drayton Harbor are
designated to support a small commercial wharf, marinas, residential shoreline
development, shellfish production, and natural areas.

60
61
62
63
64
65
66

The majority of marine resource lands in Whatcom County are owned by the State
of Washington (managed by Department of Natural Resources [DNR]), the Lummi
Nation, and the Port of Bellingham (via a Port Management Agreement with DNR).
These include many of the tidelands and subtidal lands in the County. Marine
resource landowners also include some private entities that were sold tidelands
prior to 1971, and who manage their marine resource lands for a variety of uses,
including recreational, commercial, and industrial.

67
68
69
70
71
72
73

Historically, marine resource lands have been managed for natural and farmed
shellfish production and harvest, fishing, transportation, utility corridors
(oil/gas/natural gas pipelines; sewer and stormwater outfall pipes; communication
lines (phone/fiber optic); power (electric) lines, and commercial, recreational and
subsistence/cultural fishing and food gathering. Historic uses also included
commercial and industrial uses, marinas (Bellingham, Blaine), municipal garbage
dumps, public parks, etc.

74
75
76
77
78
79

With a growing population, there is increasing interest in improving public access to
marine resource lands through the addition of boat ramps and access points for
motor, wind, and human-powered craft. Over the last 20 years the desire to harvest
more diverse aquatic resources, particularly from tidelands, has driven a number of
significant efforts to improve water quality as well as innovative culturing
techniques such as intertidal geoduck seeding, nori farming, etc.

80
81
82
83
84

Conservation efforts have resulted in protection of several areas including the
Cherry Point Aquatic Reserve and two areas withdrawn from leasing in Bellingham
Bay. These areas are valuable due to their high productivity of aquatic life that
contributes to the economy and greater ecosystem of Whatcom County. Twenty
years of effort and millions of dollars in public investment have kept Drayton Harbor

40
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86

a viable commercial and recreational shellfish growing area for future generations
to enjoy.

87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102

Marine resource lands provide a huge economic benefit to the County, and the
health of our stream, river, and estuarine environments and marine resource lands
are the foundation of a critical tribal and non-tribal finfish and shellfish industry. In
2006, non-tribal commercial fish landings from Washington fisheries totaled nearly
109.4 million pounds, generating $65.1-million in ex-vessel value (i.e., the price
received by commercial fishers for fish). Whatcom County was the State’s secondlargest commercial port area that year (after Grays Harbor County), with an exvessel value of commercial fish landings of more than $13.5-million, accounting for
nearly 21% of the total value of landings from Washington fisheries. Additionally,
the North Puget Sound Region—which the Washington Department of Fish and
Wildlife defines as including San Juan, Skagit, Snohomish and Whatcom counties—
is also the most popular location for recreational shellfishing in the State. In 2006,
the combined recreational shellfish catch in those four counties included more than
3.3-million pounds of Dungeness crab, 23,520 pounds of shrimp, 93,038 pounds of
clams, and more than 19,000 individual oysters. 1 In 2016, the marine trades
provided 6,033 jobs, or 7% of the County’s workforce.2

103
104
105
106
107
108
109
110
111

Whatcom County marine shorelines continue to provide income to over 250 Lummi
Nation registered shellfish harvesters. Many other Lummi and Nooksack tribal
members depend on finfish and crab harvest for a substantial part of their yearly
family income. The Lummi Nation shellfish enterprise is highly productive and
provides clam, oyster, and geoduck seed to a large part of the northwest shellfish
industry. To the extent that the environmental health of these lands impacts the
ability of Tribal Nations to practice fish and wildlife harvests and conduct ceremonial
activities for their cultural, economic, and spiritual welfare, protection of these
lands is a Treaty trust resource supporting Treaty reserved rights to take fish.

112
113
114
115
116
117
118
119
120
121
122

Other direct and indirect benefits to the County are even more substantial given the
multiplier effect from marina-related boat works, electronics, fuel and supplies,
charter and whale watching businesses, the Alaska Ferry service, sporting goods,
kayaking, rowing, sailing, wind surfing, power boating, and all the sales, repair,
maintenance, and provisioning that goes with these type of activities. Whatcom
County’s marine resource areas are not only an international destination for waterdependent, water-related, and water-enjoyment activities, such as bird and wildlife
watching, sailing and cruising, fishing and gathering, but they are also a gateway to
the San Juan Islands, Gulf Islands, the greater Salish Sea environs, and
international waters. Whatcom County’s marine resource lands are a renewable and
sustainable economic driver that will serve this region well into the future.

1

Whatcom County, March 2015. Whatcom County Comprehensive Economic Development Strategy, prepared by
the Whatcom Council of Governments.
2
Center of Economic and Business Research, Western Washington University, July 2016. Whatcom County Marine
Trades Impacts.
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124
125
126

Issues, Goals, and Policies
The following goals and policies apply to marine resource lands and address the
issues of conserving productive aquatic land and meeting the goals of the Growth
Management Act.

128
129
130
131
132
133
134
135

Marine Resource Land Base
Tidelands, marine waters, major lakes, and navigable rivers were owned by the
State of Washington at the time of statehood unless reserved for other uses such as
federal facilities or Indian reservations. Between 1889 and 1971, the State sold
many of its tidelands to railroads, timber companies, and shellfish growers as a way
to finance the State. As a result, the State owns only about 30% of the tidelands.
The bulk of tidelands and many shoreland areas are owned or managed by ports,
industries, tribes, and private property owners. The State retains ownership of most
all of the subtidal lands which were not sold.

136
137
138
139
140

Since their adoption, the marine resource land base in Washington State and in
Whatcom County has largely been protected by the Washington State Shoreline
Management Act, as well as Whatcom County’s Shoreline Management Program
(SMP), Critical Areas Ordinance, and other land use regulations such as stormwater,
land disturbance, zoning, and other regulations.

141
142
143
144
145
146
147
148

Historically, shoreline modification, including filling, hardening, and diking of many
natural shorelines has resulted in a significant reduction in acreage of functioning
marine resource lands in many areas of the County. These modifications came as a
result of transportation improvements (roads, railroads, barge landings, and ferry
terminals), utilities (electrical, communications, sewer, stormwater, etc.),
hydropower, water-dependent uses (marinas, fish processing, ship yards), nonwater dependent uses (large industrial facilities), flood control efforts, residential
development (including bulkheading, armoring, 3 and docks), and parks.

149
150
151
152
153
154
155
156
157
158
159
160
161
162

The Washington State Legislature passed the State Shoreline Management Act
(SMA) in June 1971. Under the SMA, each county and city is required to adopt and
administer a local shoreline management plan to carry out the provisions of the Act.
The Whatcom County Shoreline Management Program (SMP) is the document that
implements the goals and policies of the SMA at the local level. The SMP was
originally adopted by the County Council in May 1976 in accordance with the SMA
and the shoreline guidelines issued by the Washington Department of Ecology. The
SMP is implemented in coordination with other chapters of the Comprehensive Plan
and the Whatcom County Code to protect and manage shorelines throughout the
county. It is important to note that Whatcom County and Ecology share joint
authority and responsibility for the administration and enforcement of the SMP. In
addition, numerous other local, state and federal regulations, permits, and
approvals apply to development or use in, on or above the County’s marine
resource lands. Some of the most common permits and approvals include:

127

Since adoption of the SMP, shoreline armoring, filling, and bulkheading is only allowed for the purpose
of protecting existing structures.
3
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Agency
Whatcom County

Washington Department of Ecology

•
•
•
•
•
•
•

Washington Department of Fish and Wildlife
Washington Department of Natural
Resources
U.S. Army Corps of Engineers
163
164
165
166
167
168
169
170
171
172
173
174
175
176

•
•
•
•
•

Permit(s)
Shoreline statement of exemption
Substantial development permit
Shoreline conditional use permit
Shoreline variance
State Environmental Policy Act (SEPA) determination
Clean Water Act Section 401 Water Quality
Certification
Coastal Zone Management Consistency
Determination
Hydraulic project approval (HPA)
Aquatic use authorization
Aquatic lands lease agreements
Clean Water Action Section 404 Permit
Rivers and Harbors Act Section 10 Permit

Goal 8T:

Conserve and enhance Whatcom County’s marine land
base for the long-term and sustainable use and operation
of water-dependent, water-related and water-enjoyment
activities.

Policy 8T-1:

Coordinate
with
public
agencies,
tribal
governments,
landowners, and private organizations to protect and maintain
an appropriate, productive, and sustainable marine resource
land base adequate to support marine-dependent commercial,
industrial, recreational, and cultural needs.

Aquaculture, Fishing, and other Marine Resource Lands Activities
Goal 8U:

Support measures to increase the viability and
sustainability of Whatcom County's aquatic biodiversity
and production.

177
178
179
180

Policy 8U-1:

Help improve the efficiency, and effectiveness, and flexibility of
environmental regulations affecting marine resource lands in
order to support environmental protection and improve
predictability.

181
182
183

Policy 8U-2:

Consider dDeveloping a range of non-regulatory programs,
options, and incentives that owners of marine resource lands
can employ to meet or exceed County environmental goals.

184
185
186

Policy 8U-3:

Support the efforts of people in Whatcom County to operate in a
long-term, sustainable manner as part of a stable, broad-based
economy.

187
188
189
190

Policy 8U-4:

Work cooperatively with the Washington State Departments of
Natural Resources, Ecology, and Fish and Wildlife to protect
productive and appropriate use of State marine resource lands
within Whatcom County.
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192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212

Policy 8U-5

Continue cooperation and funding for a comprehensive Pollution
Identification and Correction (PIC) program as needed to reduce
bacterial pollution to levels that meet National Shellfish
Sanitation Program Growing waters criteria to allow reopening of
closed shellfish beds, and to maintain the operation of those
beds in a commercially viable manner.

Reducing Land Use Impacts
Different land owners have different goals for their property and employ different
practices when using it, whether it be for their business, home, recreation, or
personal enjoyment. But oft times, the practices one property owner employs can
have detrimental effects on another property owner’s use or enjoyment of their
property, or the public when using public lands, which can lead to conflict amongst
users. One of the most cited is how poorly managed agriculture or failing septic
systems can cause bacterial pollution of rivers and streams, causing closure of
important shellfish production areas. Other adverse upstream inputs include, but
are not limited to, excess nutrients, heavy metals, and aromatic hydrocarbons. But
there have been other such actions as well, such as piers placed in fish habitat, use
of pesticides in shellfish farming, loading/unloading practices, etc. However, many
such users are employing new practices and technologies to alleviate such impacts,
yet the public many not be aware. Improved communication and education between
these groups would be beneficial for each to understand what the other is doing,
how their actions affect one another, and how they plan to avoid such impacts.
Goal 8V:

Aim to reduce land use conflicts between Whatcom
County's Marine Resource Lands operations and upland
property owners.

216
217
218

Policy 8V-1:

Support improved communication and understanding between
aquatic land landowners and the public through such
mechanisms as community forums and educational programs.

219
220
221
222
223

Policy 8V-2:

Work cooperatively with local, State, Federal and Tribal
agencies, adjacent upland property owners, and the general
public, as applicable, to address community concerns and land
use conflicts that may affect the productivity of marine resource
lands.

224
225
226

Policy 8V-3:

IContinue to implement land use, building, and transportation
planning policies, regulations, and practices that help minimize
adverse water quality inputs into waterbodies.

227
228
229

Policy 8V-4

Support and participate in education efforts and programs that
emphasize the importance of and promote the benefits of
marine resource lands.

213
214
215

230
231
232

Fish and Wildlife
Land use practices on marine resource lands can impact tidelands and other shallow
and deepwater habitats that are important to a wide variety fish and wildlife.
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234
235
236
237
238
239
240
241
242

Goal 8W:

Ensure that operations associated with marine resource
lands strive to avoid adverse impacts to the survival and
habitat of aquatic species, particularly to threatened and
endangered fish and wildlife species and shellfish
resources.

Administration and Regulation
Goal 8X:

Recognize the Shoreline Management Program (WCC Title
23) and Zoning Code (WCC Title 20) as the primary
regulations used to implement this section.

243
244
245
246
247

Policy 8X-1:

Pursuant to RCW 36.70A.480 and Comprehensive Plan Policy
10B-8, the Whatcom County Shoreline Management Program is
an element of this Comprehensive Plan, and the goals and
policies therein are recognized as additional goals and policies of
this section.

248
249
250

Policy 8X-2:

Those coastal aquatic lands waterward of the ordinary high
water mark are hereby designated as Marine Resource Lands, as
shown on Map 8-5.

251
252
253

Policy 8X-3

Regulate land use on Marine Resource Lands within the County
through the Shoreline Management Program, Zoning Code, and
other appropriate means.

254
255

Policy 8X-4

When updating the Shoreline Management Program, consider
new or amended policies to further these goals.

256
257

…
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Chapter 23.10 05 Purpose and IntentGeneral Provisions

2
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5

23.1005.010 Authority.
Authority for enactment and administration of this program is the Shoreline Management Act of 1971,
Chapter 90.58 RCW, also referred to herein as “the Act,” and the Washington Administrative Code 17327 and 173-26.
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23.1005.020 Purpose and Intent.
As provided in the Whatcom County Comprehensive Plan, Chapter 11 (Shorelines), Whatcom County’s
shorelines provide valuable habitat for fish and wildlife, economic diversity, and recreational
opportunities used by residents of all ages. Shorelines play an important role in enhancing the quality of
life for our county’s citizens. Therefore, the purpose of the master program is to guide the future
development of the County’s shorelines in a manner consistent with the Shoreline Management Act of
1971 (hereinafter referred to as the “Act”). The Act and this program, in conjunction with other County
land use regulations, comprise the basic state and County law regulating use of shorelines in the county.
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The purposes of this program are:
A. To promote the public health, safety, and general welfare of the community by providing long
range, comprehensive policies and effective, reasonable regulations for development and use of
Whatcom County shorelines; and
B. To manage shorelines in a positive, effective, and equitable manner; and
C. To further assume and carry out the responsibilities established by the Act for Whatcom County,
and to adopt and foster the following policy contained in RCW 90.58.020 for shorelines of the state:
D. It is the policy of the State to provide for the management of the shorelines of the State by planning
for and fostering all reasonable and appropriate uses. This policy is designed to insure the
development of these shorelines in a manner which, while allowing for limited reduction of rights of
the public in the navigable waters, will promote and enhance the public interest. This policy
contemplates protecting against adverse effects to the public health, the land and its vegetation and
wildlife, and the waters of the State and their aquatic life, while protecting generally public rights of
navigation and corollary rights incidental thereto...
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In the implementation of this policy the public’s opportunity to enjoy the physical and aesthetic qualities
of natural shorelines of the State shall be preserved to the greatest extent feasible consistent with the
overall best interest of the State and the people generally. To this end uses shall be preferred which are
consistent with control of pollution and prevention of damage to the natural environment or are unique
to or dependent upon use of the State’s shoreline. Alterations of the natural condition of the shorelines
of the State, in those limited instances when authorized, shall be given priority for single family
residences and their appurtenant structures, ports, shoreline recreational uses including but not limited
to parks, marinas, piers, and other improvements facilitating public access to shorelines of the State,
industrial and commercial developments which are particularly dependent on their location on or use of
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the shorelines of the State and other development that will provide an opportunity for substantial
numbers of the people to enjoy the shorelines of the State…
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Permitted uses in the shorelines of the State shall be designed and conducted in a manner to minimize,
insofar as practical, any resultant damage to the ecology and environment of the shoreline area and any
interference with the public’s use of the water.
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23.10.030 Governing principles.
The following principles along with the policy statements of RCW 90.58.020 establish basic concepts
that underpin the goals, policies and regulations of this program:
A. Any inconsistencies between this program and the Act must be resolved in accordance with the Act.
B. The policies of this program may be achieved by diverse means, one of which is regulation. Other
means, authorized by the Act, include but are not limited to: acquisition of lands and/or easements
by purchase or gift, incentive programs, and implementation of capital facility and/or nonstructural
programs.
C. Protecting the shoreline environment is an essential statewide policy goal, consistent with other
policy goals. Permitted and/or exempt development, actions taken prior to the Act’s adoption,
and/or unregulated activities can impair shoreline ecological processes and functions. This program
protects shoreline ecology from such impairments in the following ways:
1. By using a process that identifies, inventories, and ensures meaningful understanding of current
and potential ecological functions provided by shorelines.
2. By including policies and regulations that require mitigation of significant adverse impacts in a
manner that ensures no net loss of shoreline ecological functions. The required mitigation shall
include avoidance, minimization, and compensation of impacts in accordance with the policies
and regulations for mitigation sequencing in WCC 23.90.030 and the Whatcom County critical
areas ordinance (Chapter 16.16 WCC). This program and any future amendment hereto shall
ensure no net loss of shoreline ecological functions and processes on a programmatic basis in
accordance with the baseline functions present as of the date of adoption of this program,
February 27, 2007.
3. By including policies and regulations to address cumulative impacts, including ensuring that the
cumulative effect of exempt development will not cause a net loss of shoreline ecological
functions, and by fairly allocating the burden of addressing such impacts among development
opportunities.
4. By including regulations and regulatory incentives designed to protect shoreline ecological
functions, and restore impaired ecological functions where such opportunities have been
identified, consistent with the Shoreline Management Program Restoration Plan developed by
Whatcom County.
D. Regulation of private property to implement program goals such as public access and protection of
ecological functions and processes must be consistent with all relevant constitutional and other
legal limitations. These include, but are not limited to, civil rights guaranteed by the U.S. and state
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Constitutions, recent federal and state case law, and state statutes, such as RCW 34.05.328 and
43.21C.060 and Chapter 82.02 RCW.
Regulatory or administrative actions contained herein must be implemented consistent with the
public trust doctrine and other applicable legal principles as appropriate and must not
unconstitutionally infringe on private property rights or result in an unconstitutional taking of
private property.
The regulatory provisions of this program are limited to shorelines of the state, whereas the
planning functions of this program may extend beyond the designated shoreline boundaries.
The policies and regulations established by the program must be integrated and coordinated with
those policies and rules of the Whatcom County Comprehensive Plan and development regulations
adopted under the Growth Management Act (GMA) and RCW 34.05.328.
Consistent with the policy and use preferences of RCW 90.58.020, Whatcom County should balance
the various policy goals of this program giving consideration to other relevant local, state, and
federal regulatory and non-regulatory programs.
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23.10.04005.030 Title.
This title, taken together with Chapter 11 (Shorelines) of the Whatcom County Comprehensive Plan,
shall be known and may be cited as “The Whatcom County Shoreline Management Program.” Herein,
this title together with Chapter 11 of the Comprehensive Plan may be referred to as the “SMP” or the
“program.”
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23.10.050 Short title.
This title may be referred to herein as the “SMP,” or the “program.”
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23.10.06005.040 Relationship to the Comprehensive Plan and other Federal, State, and County Codes
and RegulationsReferences to plans, regulations or information sources.
A. Consistent with RCW 36.70A.480, the goals and policies of this program approved under Chapter
90.58 RCW are included as Chapter 11 (Shorelines) of the County’s Comprehensive Plan. All
regulatory elements of this program shall be considered a part of the County’s development
regulations.
B. Uses, developments, and activities regulated by this program may be independently subject to the
Whatcom County Comprehensive Plan, the Whatcom County Code (WCC), the Washington State
Environmental Policy Act, and various other federal, state, and county laws.
C. Obtaining a shoreline permit or statement of exemption for a development or use does not excuse
the applicant/proponent from complying with any other local, tribal, state, regional, or federal
statutes or regulations applicable to such development or use. The responsibility for determining
applicable statutes and regulations and complying with the same rests with the applicant/proponent
or responsible person carrying out the use or development in question. The applicant must comply
with all applicable laws prior to commencing any uses, development, or activity.
D. Should a conflict occur between the provisions of this program or between this program and the
laws, regulations, codes, or rules promulgated by Whatcom County or any other authority having
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jurisdiction within Whatcom County, the more restrictive requirements shall apply, except when
constrained by federal or state law, or where specifically provided otherwise in this program.
E. Relationship to other County regulations.
1. Incorporation of the Whatcom County critical areas regulations, WCC Chapter 16.16, is
addressed in WCC 23.05.065 (Critical Areas).
1.2. The permitting procedures necessary for implementing this program are found in WCC Chapter
22 (Land Use and Development).
2.a. In the case of development subject to the shoreline permit requirement of this program, the
County Building Official shall not issue a building permit for such development until a
shoreline permit has been granted; provided, that any permit issued by the Building Official
for such development shall be subject to the same terms and conditions that apply to the
shoreline permitAll shoreline permits shall be obtained prior to issuance of a building permit
provided, that any permit issued by the Building Official for such development shall be
subject to the same terms and conditions that apply to the shoreline permit..
3.b. In the case of development subject to regulations of this program but exempt from the
shoreline substantial development permit requirement, any Arequired statement of
exemption shall be obtained prior to issuance of the building permit; provided, that for
single-family residences, review for compliance with this Title may be completed as part of a
building permit or non-shoreline permit. reviewed and signed off by the administrator may
substitute for a written statement of exemption. A record of review documenting
compliance with bulk and dimensional standards as well as policies and regulations of this
program shall be included in the permit review. Conditions of approval for compliance with
this Title shall be added to such permit. The conditions of approval shall be enforced with
the provisions of this Tiltle. Section 23.10.160 (Violatoions, Enforcement, and Penalities).The
Building Official shall attach and enforce conditions to the building permit as required by
applicable regulations of this program pursuant to RCW 90.58.140(1).
a.c. In the case of zoning conditional use permits and/or variancespProject permits are subject
to consolidated review pursuant to Chapter 22.05 (Land Use and Development). Trequired
by WCC Title 20 for development that is also within shorelines, the County designated
decision maker for such permits shall document compliance with bulk and dimensional
standards as well asthe policies and regulations of this program in consideration of
recommendations from the administrator. The decision makerand shall attach conditions to
such permits and variancesapprovals as required to make such development consistent with
this program.
4. In the case of land divisions, such as short subdivisions, long plats, and planned unit
developments that require County approval, the decision maker shall document compliance
with bulk and dimensional standards as well as policies and regulations of this program and
attach appropriate conditions and/or mitigating measures to such approvals to ensure the
design, development activities and future use associated with such land division(s) are
consistent with this program.
8
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5.3. Other local ordinances that may be applicable to shoreline development or use include, but are
not limited to:
a. Building, plumbing, mechanical, and fire codes.
b. Boating and swimming, WCC Title 11.
c. On-site sewage system regulations, WCC Chapter 24.05.
d. Solid waste rules and regulations, WCC Chapter 24.06.
e. Zoning, WCC Title 20.
f. Land division regulations, WCC Title 21.
g. Development standards.
F. Relationship to other state, tribal, and federal regulations.
1. Where this program makes reference to any RCW, WAC, or other state or federal law or
regulation, the most recent amendment or current edition shall apply.
2. This program shall be applied consistent with all federal, state, and local laws affecting tribal
rights.
3. The rights of treaty tribes to resources within their usual and accustomed areas shall be
accommodated through the notification and comment provisions of the permit review process.
Tribal treaty rights may be addressed through specific permit conditions. Direct coordination
between tribes and the applicant/proponent is encouraged.
6.4. Coastal Zone Management Act consistency reviews for sites within federal jurisdiction shall
apply the shoreline environment designation criteria of Chapter 11 (Shorelines) of the
Comprehensive Plan that most closely correspond to the project site in order to determine
applicable program policies.
7. Obtaining a shoreline permit or statement of exemption for a development or use does not
excuse the applicant/proponent from complying with any other local, tribal, state, regional, or
federal statutes or regulations applicable to such development or use.
8. At the time of application or initial inquiry, the administrator shall inform the
applicant/proponent of other such statutes and regulations relating to shoreline issues that may
be applicable to the project to the extent that the administrator is aware of such statutes.
However, the final responsibility for determining applicable statutes and regulations and
complying with the same rests with the applicant/proponent or responsible person carrying out
the use or development in question.
9. Stipulated Judgment No. 93-2-02447-6 between Governor’s Point Development Company and
Whatcom County, the state of Washington, and the Department of Ecology is incorporated by
reference into Whatcom County’s shoreline management program. A copy of the judgment is on
file with the Whatcom County Planning and Development Services department.
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23.1005.065 Critical Areas.
A. The Whatcom County critical areas ordinance regulations (CAO), WCC Chapter 16.16 (Ordinance No.
X2017-077, dated XDecember 5, 2017), is are hereby adopted in whole as a part of this program,
except that the provisions of WCC 16.16.270 (Reasonable Use
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Exceptions), 16.16.275 (Nonconforming Uses, Structures, and Lots), and 16.16.285 (Penalties and
Enforcement) and as specifically excluded elsewhere within this Title shall not apply within shoreline
jurisdiction. All references to the critical areas ordinance (CAO), WCC Chapter 16.16, are for this
specific version.
except that the permit, nonconforming use, appeal and enforcement provisions of the critical areas
ordinance (WCC 16.16.270 through 16.16.285) shall not apply within shoreline jurisdiction. All
references to the critical areas ordinance (CAO), Chapter 16.16 WCC, are for this specific version.
B. The adopted provisions of WCC Chapter 16.16 (Critical Areas) shall apply to any use, alteration or
development within shoreline jurisdiction whether or not a shoreline permit or statement of
exemption is required.
Unless otherwise stated, no development shall be constructed, located, extended, modified,
converted, or altered, or land divided, without full compliance with WCC Chapter 16.16 and this
program.
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23.1005.1240 Program Effects on Property Values.
A. As provided for in RCW 90.58.290, the restrictions imposed upon use of real property through
implementation of policies and regulations of the Act and this program shall be duly considered by
the County Assessor and the County Board of Equalization in establishing the fair market value of
such properties.
B. Designation of private property as a natural or conservancy shoreline areaenvironment pursuant to
WCC Chapter 23.230 (Shoreline Jurisdiction and Area Environment Designations) shall qualify the
property as meeting the definition of “open space land” under the Open Space Taxation Act of 1970,
as amended (RCW 84.34.020(1)) and shall qualify such land for application for open space taxation
in accordance with RCW 84.34.037 and WCC Chapter 3.28 (Open Space Land Classification).
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23.1005.1350 Property Rights.
A. Regulation of private property to implement program goals, such as public access and protection of
ecological functions and processes, must be consistent with all relevant constitutional and other
legal limitations. These include, but are not limited to, the protections afforded by the federal and
state constitutions, and federal, state, and local laws.
A.B.Decisions on shoreline permits and/or approvals shall recognize all relevant constitutional and other
legal limitations on the regulation of private property. FindingsIn issuing shoreline permits or
statements of exemptions, the decision maker shall assure that conditions imposed relate to the
governmental authority and responsibility to protect the public health, safety, and welfare, are
consistent with the purposes of the Act, and are roughly proportional to the expected impact.
B.C. This program does not alter existing law on access to or trespass on private property and does not
give the general public any right to enter private property without the owner’s permission.
C.D.
Consistent with Whatcom County’s high standard of staff conduct, County staff shall observe all
applicable federal, and state, and County laws regarding entry onto privately owned property.
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23.10.070 Liberal construction.
As provided for in RCW 90.58.900, the Act is exempted from the rule of strict construction; the Act and
this program shall therefore be liberally construed to give full effect to the purposes, goals, objectives,
and policies for which the Act and this program were enacted and adopted, respectively.
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23.1005.080 Severability.
The Act and this program adopted pursuant thereto, in conjunction with other applicable County land
use regulations, comprise the basic state and County law regulating use of shorelines in the county. In
the event provisions of this program conflict with other applicable County policies or regulations, the
more restrictive shall prevail. Should any section or provision of this program be declared invalid, such
decision shall not affect the validity of this program as a whole.
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23.1005.090 Effective Date.
This program and all amendments thereto shall become effective 14 days from immediately upon final
approval and adoption by the Department of Ecology’s written notice of final action.
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Chapter 23.20 Goals and Objectives
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23.20.005 Generally.
This chapter describes overall program goals and objectives. The general policies and regulations in
Chapter 23.90 WCC and the specific use policies and regulations in Chapter 23.10 WCC are the means by
which these goals and objectives are implemented.
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23.20.010 Adoption.
In addition to the policy adopted in WCC 23.10.020(C), the following goals and objectives relating to the
program elements specified in RCW 90.58.100(2) are hereby adopted. They provide the comprehensive
foundation and framework upon which the shoreline area designations, policies, regulations, and
administrative procedures are based.
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23.20.020 Economic development.
The economic development element provides for the location and design of industries, transportation
facilities, port facilities, tourist facilities, commerce and other developments that are particularly
dependent upon a shoreline location and/or use of the shorelines of the state.
A. Goal. To create and maintain an economic environment that can coexist harmoniously with the
natural and human environment.
B. Objectives.
1. Encourage economic development that has minimal adverse effects and mitigates unavoidable
impacts upon shoreline ecological functions and processes and the built environment.
2. Encourage shoreline development that has a positive effect upon economic and social activities
of value to the region.
3. Encourage new water-dependent, water-related, and water-enjoyment economic development
in priority order.
4. Encourage economic development that is consistent with the adopted Comprehensive Economic
Development Strategy (CEDS) for Whatcom County.
5. Implement economic development policies contained in the Whatcom County Comprehensive
Plan in shoreline areas consistent with this program and the Act.
6. Encourage new economic development to locate in areas that are already developed with
similar uses.
7. Discourage expansion of existing development that is incompatible with this program, the
character of the local area, or the Whatcom County Comprehensive Plan.
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23.20.030 Public access.
The public access element provides for public access to publicly owned or privately owned shoreline
areas where the public is granted a right of use or access.
A. Goal. To increase the ability of the general public to reach, touch, and enjoy the water’s edge, to
travel on the waters of the state, and/or to view the water and the shoreline from adjacent
12
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locations; provided, that private rights, the public safety, and shoreline ecological functions and
processes are protected consistent with the U.S. and state Constitutions, state case law, and state
statutes.
B. Objectives.
1. Locate, design, manage and maintain public access in a manner that protects shoreline
ecological functions and processes and the public health and safety.
2. Design and manage public access in a manner that ensures compatibility with water-dependent
uses.
3. Where appropriate, acquire access to publicly owned tidelands and shorelands. Encourage
cooperation among the county, landowners, developers, other agencies and organizations to
enhance and increase public access to shorelines as specific opportunities arise.
4. Provide and protect visual access to shorelines and tidelands.
5. Require physical or visual access to shorelines as a condition of approval for shoreline
development activities commensurate with the impacts of such development and the
corresponding benefit to the public, and consistent with constitutional limitations.
6. Develop and manage public access to prevent adverse impacts to adjacent private shoreline
properties and developments.
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23.20.040 Recreation.
The recreation element provides for the preservation and expansion of water-oriented recreational
opportunities that facilitate the public’s ability to enjoy the physical and aesthetic qualities of the
shoreline through parks, public access to tidelands and beaches, bicycle and pedestrian paths,
viewpoints and other recreational amenities.
A. Goal. To provide opportunities and space for diverse forms of water-oriented recreation.
B. Objectives.
1. Locate, develop, manage, and maintain recreation areas in a manner that protects shoreline
ecological functions and processes.
2. Provide a balanced choice of water-oriented public recreational opportunities regionally. Ensure
that shoreline recreation facilities serve projected county growth in accordance with the level of
service standards established in the Whatcom County Comprehensive Plan and related goals
and policies; the Comprehensive Park and Recreation Open Space Plan; the Whatcom County
Bicycle Plan; and the Natural Heritage Plan.
3. Acquire additional recreation areas and public access areas with a high recreation value prior to
demand to assure that sufficient shoreline recreation opportunities are available to serve future
recreational needs.
4. Encourage cooperation among public agencies, nonprofit groups, and private landowners and
developers to increase and diversify recreational opportunities through a variety of means
including incorporating water-oriented recreational opportunities into mixed use developments
and other innovative techniques.
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5. Recognize and protect the interest of all people of the state by providing increased recreational
opportunities within shorelines of statewide significance and associated shorelands.
6. Encourage private and public investment in recreation facilities.
7. Locate, design, and operate recreational development in a manner that minimizes adverse
effects on adjacent properties as well as other social, recreational, or economic activities.
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23.20.050 Transportation and essential public facilities.
The transportation and essential public facilities element provides for the general location and extent of
existing and proposed public thoroughfares, transportation routes, terminals, and other public utilities
and facilities.
A. Goal. To provide transportation systems and essential public facilities in shoreline areas without
adverse effects on existing shoreline use and development or shoreline ecological functions and/or
processes.
B. Objectives.
1. Locate, develop, manage, and maintain transportation systems and essential public facilities in a
manner that protects shoreline ecological functions and processes. Minimize and mitigate
unavoidable impacts.
2. Locate and design transportation systems and essential public facilities to be harmonious with
the existing and future economic and social needs of the community.
3. Discourage the development of non-water-dependent transportation systems and essential
public facilities unless no feasible alternatives exist. Devote roads within the shoreline
jurisdiction to low volume local access routes and shoreline public access where feasible.
4. When appropriate, require adequate compensation where transportation systems and essential
public facilities reduce the benefits people derive from their property.
5. Provide for alternate modes of travel, encourage freedom of choice among travel modes, and
provide multiple use transportation corridors where compatible in association with shoreline
transportation development.
6. Require transportation system and essential public facility development in shoreline areas to
protect and enhance physical and visual shoreline public access.
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23.20.060 Shoreline use.
The shoreline use element considers the use and development of shorelines and adjacent land areas for
housing, business, industry, transportation, agriculture, forestry, natural resources, recreation,
education, public institutions, utilities and other categories of public and private land use with respect to
the general distribution, location and extent of such uses and developments.
A. Goal. To preserve and develop shorelines in a manner that allows for an orderly balance of uses.
B. Objectives.
1. Give preference to water-dependent and single-family residential uses that are consistent with
preservation of shoreline ecological functions and processes. Give secondary preference to
water-related and water-enjoyment uses. Allow non-water-oriented uses only when substantial
14
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public benefit is provided with respect to the goals of the Act for public access and ecological
restoration.
Designate and maintain appropriate areas for protecting and restoring shoreline ecological
functions and processes to control pollution and prevent damage to the shoreline environment
and/or public health.
Ensure shoreline uses are consistent with the Whatcom County Comprehensive Plan.
Balance the location, design, and management of shoreline uses throughout the county to
prevent a net loss of shoreline ecological functions and processes over time.
Encourage mixed use developments that include and support water-oriented uses and provide a
substantial public benefit consistent with the public access and ecological restoration goals and
policies of the Act.
Encourage shoreline uses and development that enhance shoreline ecological functions and/or
processes or employ innovative features that further the purposes of this program.
Encourage shoreline uses and development that enhance and/or increase public access to the
shoreline.
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23.20.070 Conservation.
The shoreline conservation element provides for the protection of natural resources, and shoreline
ecological functions and processes. Resources to be conserved and protected include, but are not
limited to, wetlands; riparian, nearshore, and aquatic habitats; priority fish and wildlife habitats and
species; floodplains; feeder bluffs and other geological features; cultural and historic resources; as well
as scenic vistas and aesthetics.
A. Goal. To conserve shoreline resources and important shoreline features, and protect shoreline
ecological functions and the processes that sustain them to the maximum extent practicable.
B. Objectives.
1. Develop regulations and mitigation standards that ensure new shoreline developments prevent
a net loss of shoreline ecological functions and processes. Implement such regulations and
standards in a manner consistent with all relevant constitutional and other legal limitations on
the regulation of private property.
2. Protect critical areas in accordance with the policies and regulations in Chapter 16.16 WCC.
3. Manage renewable natural resources on a sustained yield basis. Extract nonrenewable natural
resources in a manner that maintains the quality of other resources and shoreline ecological
functions and processes.
4. Prioritize protection and/or conservation of shoreline areas that are ecologically intact and
minimally developed or degraded.

35
36
37

23.20.080 Archaeological, historical and cultural resources.
The archaeological-historical-cultural element provides for protection, preservation and/or restoration
of buildings, sites, and areas having archaeological, historical, cultural, or scientific value or significance.
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A. Goal. Protect shoreline features of historic, cultural, archeological, or scientific value or significance
to prevent damage or destruction through coordination and consultation with the appropriate local,
state and federal authorities, including affected Indian tribes.
B. Objectives.
1. Protect sites in collaboration with appropriate tribal, state, federal and local governments.
Encourage public agencies and private parties to cooperate in the identification, protection and
management of cultural resources.
2. Where appropriate, make access to such sites available to parties of interest; provided, that
access to such sites must be designed and managed in a manner that gives maximum protection
to the resource.
3. Provide opportunities for education related to archaeological, historical and cultural features
where appropriate and incorporated into public and private programs and development.
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23.20.090 Views and aesthetics.
This element provides for preservation and/or protection of scenic vistas, views of the water, and other
aesthetic qualities of shorelines for public enjoyment.
A. Goal. To assure that the public’s ability and opportunity to enjoy shoreline views and aesthetics is
protected.
B. Objectives.
1. Identify and protect areas with scenic vistas and areas where the shoreline has high aesthetic
value.
2. Design development to minimize adverse impacts on views from public property or views
enjoyed by a substantial number of residences.
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23.20.100 Restoration and enhancement.
This element provides for the timely restoration and enhancement of ecologically impaired areas in a
manner that achieves a net gain in shoreline ecological functions and processes above baseline
conditions as of the adoption of this program.
A. Goal. To reestablish, rehabilitate and/or otherwise improve impaired shoreline ecological functions
and/or processes through voluntary and incentive-based public and private programs and actions
that are consistent with the Shoreline Management Program Restoration Plan (County Resolution
2007-011) and other approved restoration plans.
B. Objectives.
1. Encourage and facilitate cooperative restoration and enhancement programs between local,
state, and federal public agencies, tribes, nonprofit organizations, and landowners to address
shorelines with impaired ecological functions and/or processes.
2. Restore and enhance shoreline ecological functions and processes as well as shoreline features
through voluntary and incentive-based public and private programs.
3. Target restoration and enhancement towards improving habitat requirements of priority and/or
locally important wildlife species.
16
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4. Ensure restoration and enhancement is consistent with and, where practicable, prioritized
based on the biological recovery goals for early Chinook and bull trout populations and other
species and/or populations for which a recovery plan is available.
5. Integrate restoration and enhancement with other parallel natural resource management
efforts such as the WRIA 1 Salmonid Recovery Plan, Drayton Harbor and Portage Bay Shellfish
Protection District Plans, WRIA 1 Watershed Management Plan, Whatcom County
Comprehensive Plan, and the Puget Sound Salmon Recovery Draft Plan.
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Chapter 23.05 10 Administrative ProceduresProvisions
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23.10.010 Authorization.
RCW 90.58.140(3) requires local governments to establish a program, consistent with the rules adopted
by Ecology, for the administration and enforcement of shoreline development. Also, in accordance with
RCW 90.58.050, which provides that tThis program is intended to establish a cooperative program
between Whatcom County and the state. Whatcom County shall have the primary responsibility for
administering the regulatory program, and Ecology shall act primarily in a supportive and review
capacity, in accordance with RCW 90.58.050.
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23.10.100 020 Application to persons and developmentApplicability.
A. Unless specifically exempted by statute, or as excluded below, Tthis program shall apply to any
person, as defined in WCC Chapter 23.110.This program shall apply to any proposed development,
use, or activity development as defined in WCC Chapter 23.110 . All development and use of
shorelines of the state shall be carried out in a manner that is consistent with this program and the
policy of the Act as required by RCW 90.58.140(1), whether or not a shoreline permit or statement
of exemption is required for such development pursuant to Chapter 23.60 WCC. occurring within
shoreline jurisdiction. Such development, use, or activity must conform to chapter 90.58 RCW, the
Shoreline Management Act, and this master program whether or not a permit is required.
B. Unless otherwise stated, no development shall be constructed, located, extended, modified,
converted, or altered, or land divided, without full compliance with this program, including WCC
Chapter 16.16 (Critical Areas).
B.C. No substantial development as defined in WCC Chapter 23.110 shall be undertaken within
shorelines by any person on shorelines without first obtaining a substantial development permit
from Whatcom County; provided, that such a permit shall not be required for the exempt activities
listed in WCC 22.07.020 (Exemptions from Shoreline Substantial Development Permits) 23.60.022.
D. All developments, uses and development activities on shorelines shall be subject to the policies of
the Whatcom County Comprehensive Plan Chapter 11 (Shorelines) and regulations of this program
in addition to any other applicable regulations of the Whatcom County Code,; provided, that all use
and development that is to be located within the Cherry Point Management Area, as defined in
Chapter 23.90 WCC, shall be subject to the regulations found in WCC 23.40.210 only, and shall not
be subject to the regulations found in this chapter and Chapter 23.40 WCC unless otherwise
specified.
E. Application within Federal Reserves or Lands.
1. Areas and uses in those areas that are under exclusive federal jurisdiction as established
through federal or state statues are not subject to the jurisdiction of RCW Chapter 90.58 (SMA).
2. As recognized by RCW 90.58.350, nothing in this program shall affect any rights established by
treaty to which the United States is a party.
3. The Act and this program, including the permit system, shall apply to all nonfederal
developments and uses undertaken on federal lands and on lands subject to nonfederal
18
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ownership, lease, or agreement, even though such lands may fall within the external boundaries
of a federal ownership.
F. Direct federal agency activities affecting the uses or resources subject to the Act must be consistent
to the maximum extent practicable with the enforceable provisions of the Act and with this master
program as required by WAC 173-27-060.
G. This master program shall apply to all unincorporated urban lands until such time as a city meets the
requirements of WAC 173-26-150 or 173-26-160 for pre-designation of urban growth areas (UGAs)
or amends its master program as appropriate.
H. This program shall not apply to:
1. Activities undertaken to comply with a United States Environmental Protection Agency
Superfund-related order, or a Washington Department of Ecology order pursuant to the Model
Toxics Control Act (such as the Swift Creek Sediment Management Action Plan), or a
Department of Homeland Security order that specifically preempts local regulations in the
findings of the order.
2. Pursuant to RCW 90.58.045 regarding environmental excellence program agreements,
notwithstanding any other provision of law, any legal requirement under the Shoreline
Management Act, including any standard, limitation, rule, or order is superseded and replaced
in accordance with the terms and provisions of an environmental excellence program
agreement, entered into under chapter 43.21K RCW.
3. The holder of a certification from the governor pursuant to chapter 80.50 RCW shall not be
required to obtain a permit under chapter 90.58 RCW.
I. Pursuant to RCW 90.58.140(12), a permit is not required in order to dispose of dredged materials at
a disposal site approved through the cooperative planning process referenced in RCW 79.105.500,
provided the dredged material disposal proponent obtains a valid site use authorization from the
Dredged Material Management Program office within the Department of Natural Resources.
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23.10.180 030 AdministrationAdministrative Duties.
A. The Director is hereby vested with the authorizedty to:
1. Administer this program.
2. Determine if a public hearing should be held on a shoreline permit application by the Hearing
Examiner pursuant to WCC Title 22 (Land Use and Development) 23.60.130.
3. Grant or deny statements of exemption.
4. Authorize, approve, or deny shoreline substantial development permits, except for those for
which the Hearing Examiner or County Council is the designated decision maker.
5. Enforce the code pursuant to WCC 23.10.160 (Violations, Enforcement, and Penalties), including
Iissuinge a stop work orders pursuant to the procedure set forth in WAC 173-27-270 and this
program, upon a person undertaking an activity on shorelines in violation of Chapter 90.58 RCW
or this program; and seek remedies for alleged violations of this program’s regulations, or of the
provisions of the Act, or of conditions of approval for attached to a all project permits with
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shoreline permitconditions of approval for consistency with this program issued by Whatcom
County.
6. Decide whether or not a proposal is subject to the consolidated review process of Chapter WCC
22.05 (Land Use and Development) and determine what other permits are required to be
included in the consolidated review.
7. Make field inspections as needed, and prepare or require reports on a shoreline permit or
statement of exemption applications.
8. Make written recommendations to the County Council or Hearing Examiner as appropriate and,
insofar as possible, assure that all relevant information, testimony, and questions regarding a
specific matter are made available during their respective reviews of such matter.
9. Propose amendments to the Planning Commission deemed necessary to more effectively or
equitably achieve the purposes and goals of this program.
10. Advise interested persons and prospective applicants/proponents as to the administrative
procedures and related components of this program;.
11. Collect fees as provided for in WCC Title 22 (Land Use and Development) 23.60.070; and.
12. Assure that proper notice is given to interested persons and the public through news media,
posting, or mailing of noticeas required by Title 22 (Land Use and Development).
13. Review administrative and management policies, regulations, plans, and ordinances relative to
lands under County jurisdiction that are adjacent to shorelines so as to achieve a use policy on
such lands that is consistent with the Act and this program.
14. Review and evaluate the records of project review actions in shoreline environments and report
on the cumulative effects of authorized development of shoreline conditions. The Director shall
coordinate such review with the Washington Department of Ecology, the Washington
Department of Fish and Wildlife, the Lummi Nation and Nooksack Tribe, and other interested
parties.
15. Make recommendations to the Planning Commission for open space tax designations pursuant
to Chapter 84.34 RCW.
16.15.
Develop administrative guidance materials related to the interpretations of principles
and terms in this program as required to provide for consistent and equitable implementation of
this program. Such administrative guidance documents shall be developed in consultation with
theprovided to Washington State Department of Ecology to ensure that any formal written
interpretations are consistent with the purpose and intent of Chapter 90.58 RCW, the applicable
guidelines, and the goals and objectives of this program.
B. The Whatcom County Planning Commission is hereby vested with the responsibility to periodically
review the program as a major element of the County’s planning and regulatory program, and make
recommendations for amendments thereof to the County Council.
C. The Whatcom County Council is hereby vested with authority to:
1. Initiate an amendment to this program according to the procedures prescribed in WAC 173-26100.
20
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2. Adopt all amendments to this program, after consideration of the recommendation of the
Planning Commission and pursuant to the procedural requirements of WCC Chapter 2.02;
provided, that substantive amendments shall become effective 14 days from immediately upon
adoption by the Department of Ecology’s written notice of final action.
3. Make final County decisions or recommendations, as applicable, with regard to shoreline
permit, shoreline variance, or shoreline conditional use applications that require County Council
action on a consolidated review as provided by WCC Chapter 22.05.

8
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23.05.010 Authority.
As described in adopted Whatcom County Ordinance 2008-034, the general administrative sections of
Title 23 (Whatcom County Shoreline Management Program) are not part of this program. They are,
however, included with the text of this title for consistency and ease of use. Department of Ecology will
be notified of any changes to the administrative chapters listed below.

13
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The use of separate local administrative and enforcement procedures is consistent with the 2003
Washington State Shoreline Master Program Guidelines (WAC 173-26-191(2)(a)(iii)(C)), Administrative
provisions:

16
17
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Local governments may include administrative, enforcement, and permit review procedures in
the master program or the procedures may be defined by a local government ordinance
separate from the master program. In either case, these procedures shall conform to the
Shoreline Management Act, specifically RCW 90.58.140, 90.58.143, 90.58.210 and 90.58.220
and to chapter 173-27 WAC.
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23.05.020 Purpose.
The purpose of the chapter is to allow Whatcom County to revise local administrative procedures (fees,
application meetings, authority of administrator, etc.) without a formal state amendment process.
These chapters must still be consistent and remain consistent with the related provisions in the
Shoreline Management Act and state shoreline rules (WACs). In the event of a conflict, the state RCW or
WAC, as amended, will prevail over the local ordinance.
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23.05.030 Administrative procedures.
A. All applications for project permits covered by this title shall be reviewed and processed in
accordance with Chapter 22.05 WCC, except as otherwise stated within this title.
B. The following administrative sections and chapters were adopted by the Whatcom County
Administrative Procedures Ordinance 2008-034, and are separate from this title:
– WCC 23.60.050 – Minimum application requirements.
– WCC 23.60.060 – Pre-application conference.
– WCC 23.60.070 – Fees.
– WCC 23.60.080 – Notice of application.
– WCC 23.60.090 – Permit application review.
– WCC 23.60.100 – Consolidated permit review.
21
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WCC 23.60.110 – State Environmental Policy Act (SEPA) compliance.
WCC 23.60.130 – Public hearings.
WCC 23.60.140 – Permit conditions.
WCC 23.60.150 – Notice of decision, reconsideration and appeal.
WCC 23.60.160 – Initiation of development.
WCC 23.60.180 – Rescission and modification.
WCC 23.60.190 – Expiration.
Chapter 23.70 WCC – Administration.
Chapter 23.80 WCC – Legal Provisions.

23.10.110 Relationship to other local regulations.
A. In the case of development subject to the shoreline permit requirement of this program, the county
building official shall not issue a building permit for such development until a shoreline permit has
been granted; provided, that any permit issued by the building official for such development shall be
subject to the same terms and conditions that apply to the shoreline permit.
B. In the case of development subject to regulations of this program but exempt from the shoreline
substantial development permit requirement, any required statement of exemption shall be
obtained prior to issuance of the building permit; provided, that for single-family residences, a
building permit reviewed and signed off by the administrator may substitute for a written statement
of exemption. A record of review documenting compliance with bulk and dimensional standards as
well as policies and regulations of this program shall be included in the permit review. The building
official shall attach and enforce conditions to the building permit as required by applicable
regulations of this program pursuant to RCW 90.58.140(1).
C. In the case of zoning conditional use permits and/or variances required by WCC Title 20 for
development that is also within shorelines, the county decision maker shall document compliance
with bulk and dimensional standards as well as policies and regulations of this program in
consideration of recommendations from the administrator. The decision maker shall attach
conditions to such permits and variances as required to make such development consistent with this
program.
D. In the case of land divisions, such as short subdivisions, long plats and planned unit developments
that require county approval, the decision maker shall document compliance with bulk and
dimensional standards as well as policies and regulations of this program and attach appropriate
conditions and/or mitigating measures to such approvals to ensure the design, development
activities and future use associated with such land division(s) are consistent with this program.
E. Other local ordinances that may be applicable to shoreline development or use include, but are not
limited to:
1. Building, plumbing, mechanical, and fire codes.
2. Boating and swimming, WCC Title 11.
3. On-site sewage system regulations, Chapter 24.05 WCC.
4. Solid waste rules and regulations, Chapter 24.06 WCC.
22
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5. Zoning, WCC Title 20.
6. Land division regulations, WCC Title 21.
7. Development standards.
23.10.120 Relationship to other state and federal laws.
A. Obtaining a shoreline permit or statement of exemption for a development or use does not excuse
the applicant/proponent from complying with any other local, tribal, state, regional or federal
statutes or regulations applicable to such development or use.
B. At the time of application or initial inquiry, the administrator shall inform the applicant/proponent
of other such statutes and regulations relating to shoreline issues that may be applicable to the
project to the extent that the administrator is aware of such statutes. However, tThe final
responsibility for determining applicable statutes and regulations and complying with the same rests
with the applicant/proponent or responsible person carrying out the use or development in
question.
C. Washington State statutes together with implementing regulations adopted pursuant thereto that
may be applicable to shoreline development or use include, but are not limited to:
1. Flood Control Zone Act, Chapter 86.16 RCW.
2. Forest Practices Act, Chapter 76.09 RCW.
3. Fish and Wildlife, RCW Title 77.
4. Water Pollution Control Act, Chapter 90.48 RCW.
5. Land Subdivision Act, Chapter 58.17 RCW.
6. Surface Mining Act, Chapter 78.44 RCW.
7. Washington Clean Air Act, Chapter 70.94 RCW.
8. State Environmental Policy Act (SEPA), Chapter 43.21C RCW.
9. Camping Resorts Act, Chapter 19.105 RCW.
10. Water Resources Act of 1971, Chapter 90.54 RCW.
11. Growth Management Act, Chapter 36.70A RCW.
12. State Hydraulic Code, Chapter 77.55 RCW.
D. Regional authority regulations authorized by state law that may be applicable to shoreline
development or use include, but are not limited to:
1. Northwest Clean Air Agency regulations.
2. Puget Sound Water Quality Management Plan.
E. Federal statutes together with implementing regulations adopted pursuant thereto that may be
applicable to shoreline development or use include, but are not limited to:
1. Rivers and Harbors Act of 1899.
2. Fish and Wildlife Coordination Act of 1958.
3. National Environmental Policy Act of 1969 (NEPA).
4. Coastal Zone Management Act of 1972, as amended.
5. Federal Water Pollution Control Act, as amended.
6. Flood Insurance Act of 1968, as amended.
23
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7. Clean Air Act, as amended.
8. Endangered Species Act (ESA).
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23.10.1310 Application within federal reserves.
A. As recognized by RCW 90.58.350, the provisions of this program shall not apply to lands held in trust
by the United States for Indian nations, tribes or individuals.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

23.10.040 Code Interpretation.
A. The regulations of this Program shall be interpreted to allow the development, use, or activity as
described in the General Regulations and/or Specific Use Regulations only when the proposal is
designed, constructed, and/or mitigated to provide no net loss of or a net lift to ecological functions
and ecosystem wide processes.
B. The policies of Chapter 11 (Shorelines) of the Comprehensive Plan shall guide interpretation of the
regulations.
C. Conflict between the provisions of the this Program and the WACs implementing the Act must be
resolved in accordance with the WACs; provided that conflict between the provisions of the WACs
implementing the Act and the Act must be resolved in accordance with the Act.
D. In case of conflict between the provisions of this program and Whatcom County Code or the laws,
regulations, codes, or rules promulgated by any other authority having jurisdiction within Whatcom
County, the more restrictive requirements shall apply, except when constrained by federal or state
law.
E. As provided for in RCW 90.58.900, the Act is exempt from the rule of strict construction, and this
program, including these regulations, shall therefore be liberally construed to give full effect to the
purposes, goals, objectives, and policies of the Act for which this program was enacted and adopted,
respectively.
F. Within shoreline jurisdiction, the regulations of WCC Chapter 16.16 adopted pursuant to 23.05.065
(Critical Areas) shall be liberally construed together with the program to give full effect to the
objectives and purposes of the provisions of the program and Act.
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23.10.050 Shoreline Permits Required.
A. To be authorized, all shoreline development, uses, or activities shall be done in a manner consistent
with this program and the Shoreline Management Act as required by RCW 90.58.140(1), regardless
of whether a shoreline permit, statement of exemption, shoreline variance, or shoreline conditional
use permit is required.
B. The applicable provisions of WCC Title 22 (Land Use and Development) shall govern the processing
of permits required under this Title. If any conflict should exist between Title 22 and this program,
the provisions of this program shall prevail.
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23.10.160 Violations, Enforcement, and Penalties.
A. The Director, when necessary in consultation with the Department of Ecology, is authorized to
adopt such rules as are necessary and appropriate to carry out the provisions of the Shoreline
Management Act (RCW 90.58.200) and Chapter 173-27 WAC, Part II. The Act calls for a cooperative
24
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program between local government and the state. It provides for a variety of means of
enforcement, including civil and criminal penalties, orders to cease and desist, orders to take
corrective action, and permit rescission.
In addition to the following provisions, this Title shall be enforced in accordance with WCC Chapter
20.94 (Enforcement and Penalties) and WAC 173-27-240 through 173-27-300 or their successors.
To achieve no net loss, if a development, use, or activity has occurred in violation of this program,
prompt restoration or mitigation of any adverse impacts shall be provided. The standard mitigation
ratio for the critical area or buffer impacts shall be doubled to address temporal loss when
appropriate. If this provision is not complied with, the County may restore or mitigate the site and
charge the responsible person for the full cost of such an activity. Additionally, any and all permits or
approvals issued by the County may be denied for that property for a period of up to six years.
Any responsible party that willfully refuses to complete a required restoration plan pursuant to this
section shall be guilty of a misdemeanor and, in addition to the requirement of subsection (C), shall
provide shoreline restoration equal to double the square footage of the impacted area.
Pursuant to WCC 22.05.150 (Permit Revocation), the County may revoke a permit if the applicant
violates the conditions or limitations set forth in the permit or exceeds the scope of the work set
forth in the permit.
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23.80.04010.170 Abatement.
Structures or development on shorelines considered by the administrator Director to present a hazard
or other public nuisance to persons, properties, or natural features may be abated by the County under
the provisions of WCC Title 15 (Buildings & Construction) and WCC Chapter 22.15 (Code
Enforcement)the applicable provisions of the Uniform Code for the Abatement of Dangerous Buildings,
1997 Edition, or successor as adopted by Whatcom County, or by other appropriate means.
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23.10.180 Financial Sureties.
In approving any application or exemption for a shoreline development, the Director may require the
posting of a financial surety to ensure continued compliance with any conditions imposed, including the
construction of improvements, the adherence to County standards, and/or maintenance, repair or
replacement of such improvements. The financial surety shall be in a form acceptable to the County’s
attorney. In the event a condition occurs warranting the use of financial surety, the Director may act
under such financial surety or may perform the work required at the County’s expense, which expense
shall be a lien against the property, enforceable as would be a judgment thereon.
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23.80.010 23.10.190 Amendments.
A. Amendments to the Shoreline Management Program—including both Comprehensive Plan polices
and Title 23 regulations—shall be processed pursuant to WCC Chapter 22.10 (Legislative Action
Procedures).
B. All regulatory elements of this Program shall be considered a part of the County’s development
regulations. Certain non-regulatory elements of this master program, including but not limited to
the Shoreline Restoration Plan or administrative procedures (WCC Title 22), may be updated and
amended at any time without requiring a formal master program amendment. Future changes to
25
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WCC Title 22 shall remain consistent with the Shoreline Management Act and associated rules,
specifically RCW 90.58.140, 90.58.143, 90.58.210, 90.58.220 and Chapter 173-27 WAC.
C. After approval or disapproval of a program amendment by the Department of Ecology as provided in
RCW 90.58.090, the County shall publish a notice that the program amendment has been approved
or disapproved by the Department of Ecology. For the purposes of RCW 36.70A.290, the date of
publication for the amendment of a program is the date the County publishes notice that the
program amendment has been approved or disapproved by the Department of Ecology.
A.D.
The Director shall submit an annual report to the County Council reviewing the effectiveness of
the program in achieving its stated purpose, goals, and objectives. Such report may also include any
proposed amendments deemed necessary to increase its effectiveness or equity. If said report
contains proposed amendments, the Council may schedule a public hearing to consider such matter
in accordance with the procedure described in subsection (A). Said report shall also include a
determination of whether or not the goal of no net loss of shoreline ecological function is being
achieved and provide recommendations for achieving and maintaining the goal.

26

Comment [DOE-Req28]: Required Change –
This change clarifies that while administrative
provisions can be codified within a local ordinance
separate from the SMP, such changes shall remain
consistent with the Shoreline Management Act
(SMA) and applicable rules (See SMP Guidelines at
WAC 173-26-191(2)(a)(iii)(C).
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Chapter 23.230 Shoreline Jurisdiction and Area Environment Designations
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23.230.010 Shoreline Jurisdiction.
A. The provisions of this program shall apply to all shorelines of the state in unincorporated Whatcom
County, including all shorelines of statewide significance (Appendix D of this title) and all shorelands
as defined in WCC Chapter 23.110 and collectively referred to herein as “shorelines.” For the
purposes of this program, jurisdictional shorelines are divided into segments or reaches. Each
segment is assigned one or more shoreline environmentarea designations pursuant to this chapter
in order to provide for the management of use and development within shorelines.
B. The shoreline master program jurisdiction applies to all shorelines of the state and their associated
shorelands. This includes:
1. All marine waters;
2. Rivers and streams with more than twenty cubic feet per second (cfs) mean annual flow;
3. Lakes and reservoirs twenty acres and greater in area;
4. Floodways and the entire 100-year contiguous floodplain areas landward two hundred feet from
such floodways; and.
5. All associated wetlands and river deltas associated with the streams, lakes, and tidal waters that
are subject to the provisions of the Act;
6. Shorelands adjacent to these waterbodies, typically within two hundred feet of the ordinary
high water mark (OHWM);
7. Buffers necessary to protect critical areas that are located within shoreline jurisdiction as
described in this program.
8. Associated estuarine wetlands: the jurisdictional boundary shall extend two hundred feet
landward of the OHWM of the wetland.
9. Associated palustrine wetlands that extend greater than two hundred feet landward of the
OHWM of the shoreline: the jurisdictional boundary shall extend to the delineated edge OHWM
of the wetland.
10. Critical areas designated pursuant to Chapter 36.70A RCW and located within shoreline
jurisdiction shall be subject to the regulations of this program.
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23.20.020 23.230.020 Official Shoreline Map.
A. As part of this program, there is one official Whatcom County shoreline environment designations
map, which shall be in the custody of the Planning and Development Services Department and
available for public inspection during normal business hours and on the Whatcom County website.
Unofficial copies of the official map or portions thereof may be included or distributed with copies
of this program. Shoreline Area Designations. Shoreline area designations are delineated on a map,
hereby incorporated as a part of this program (Appendix E of this title) that shall be known as the
Official Shoreline Map. There shall be only one official copy of this map that shall reside in the
custody of the Washington State Department of Ecology. Additional copies have been provided to
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Comment [DOE-Req29]: Required Change –
Whatcom County has removed the previously
adopted “geomorphic floodplain” on the Official
Shoreline Map to determine jurisdiction for the
Nooksack and Sumas Rivers and has elected to set
its jurisdiction as the extent of the 100-year
floodplain recently remapped by FEMA. This change
is necessary for consistency with the map change.
Comment [DOE-Req30]: Required Change –
This change clarifies that while administrative
provisions can be codified within a local ordinance
separate from the SMP, such changes shall remain
consistent with the Shoreline Management Act
(SMA) and applicable rules (See SMP Guidelines at
WAC 173-26-191(2)(a)(iii)(C).
Comment [DOE-Req31]: Required Change –
Shoreline associated wetlands are not limited to
palustrine wetlands for the purposes of determining
shoreline jurisdiction. Also, the latera extent of
wetlands is not always consistent with the OHWM
of the primary waterbody. As such, these changes
are necessary for consistency with the definition of
“Shorelands” found in RCW 90.58.030(2)(f).
Comment [CES32]: From RCW 90.58.030(2)((f)
and DOE SMP Handbook.
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the Whatcom County auditor and the Whatcom County planning and development Sservices
department where they are available for public use.
B. The purpose of the official shoreline environment designations map is to depict graphically those
areas of Whatcom County falling under the jurisdiction of this program, and the shoreline
environment designations of those areas. Shoreline Jurisdictional Limits. The purpose of the Official
Shoreline Map is to identify shoreline area designations. The map does not necessarily identify or
depict the lateral extent of shoreline jurisdiction nor does it identify all associated wetlands. The
lateral extent of the shoreline jurisdiction shall be determined on a case-by-case basis based on the
location of the ordinary high water mark (OHWM), floodway, floodplain, and presence of associated
wetlands.; provided, that, exclusive of associated wetlands, the map identifies the lateral extent of
shoreline jurisdiction on the Sumas River and the Mainstem, North Fork, Middle Fork and South Fork
of the Nooksack River.
C. Where questions arise regarding the precise boundaries of any shoreline designation, the Director
will make the final determination following the guidance of 23.20.030 (Interpretation of Official Map
Boundaries) and 23.20.040 (Mapping Errors). Appeals of such interpretations may be filed pursuant
to WCC 22.05.160 (Appeals).
D. All shorelines waterward of the OHWM shall be designated aquatic, except that in the Cherry Point
Management Area the aquatic designation shall start waterward of the CPMA boundary (see
subsection E).
E. The Cherry Point Management Area is a geographic area lying between the eastern property
boundary of Tax Lots 2.27 and 2.28 within the SE 1/4 of Section 11, Township 39 North, Range 1
West, as it existed on June 18, 1987, and the southern boundary of Section 32, Township 39 North,
Range 1 East, extending waterward a distance of 5,000 feet and extending landward for 200 feet as
measured on a horizontal plane from the OHWM. This area shall have the Cherry Point Management
Area shoreline environment designation.
F. Upland shoreline environment designations shall apply to shorelands, unless specifically stated to be
applied to the aquatic designation by this program.
F.G. Only one shoreline environment designation shall apply to a given shoreland area. In the case of
designations running parallel to one another (as along the coast), designations shall be divided along
an identified linear feature. Such linear features shall be clearly noted in the metadata associated
with the Official Shoreline Map.
G.H. All shorelines east of the Mount Baker National Forest western boundary are designated natural
or conservancy unless there are federal projects on federal lands.
H.I. All areas within shorelines that are not mapped and/or designated and are not directly adjacent to
other shoreline designated areas are automatically assigned a conservancy designation. Within
urban growth areas, such shorelines shall be automatically assigned an urban conservancy
designation until such time that the shoreline environment can be re-designated through a formal
amendment.

Comment [PDS33]: Should be based existing
conditions

Comment [DOE-Req34]: Required Change –
This change restores existing language and the
Official Shoreline Map does not include the western
portions of the county, and thus a Conservancy
designation would be assigned as a default pursuant
to the SMP Guidelines at WAC 173-26-211(2)(e).
Comment [DOE-Req35]: Required Change –
This change restores existing language by removing
a proviso that is not applicable to unmapped and/or
designated shorelines per WAC 173-26-211(2)(e).
Comment [CES36]: Moved from “Interpretation
of Map” section, below.
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23.3020.021 030 Interpretation of shoreline area designation boundariesOfficial Map Boundaries.
Where the exact location of an environment designation boundary line is uncertain, the official
shoreline environment designations map will be used to determine the location of such line. When
resorting to the shoreline environment designations map does not resolve the conflict, the following
rules will apply:
1. Boundaries indicated as approximately following the center lines of streets, highways, alleys, or
other roadways, or railroads shall be construed to follow the nearest right-of-way edge;
2. Boundaries indicated as approximately following lot, fractional section, or other subdivision
lines shall be construed as following such subdivision lines;
3. Boundaries indicated as approximately following any lines of corporate limits or other local
government jurisdictional lines shall be construed as following such lines;
4. Boundaries indicated as parallel to or extensions of features identified in subsections (1)
through (3) of this section shall be so construed; and,
5. Boundaries between parallel environment designations along the shoreline shall be construed
as the top of the bluff or vegetation line that distinguishes existing development from the
critical area abutting the shoreline.
When not specifically indicated on the shoreline environment designations map, distances shall
be determined by the scale of the map;
Where existing physical or cultural features are at variance with those shown on the shoreline
environment designations map and cannot be determined with certainty by applying
subsections (A)(1) through (6) of this section, the director shall determine the location or
existence of such feature utilizing the provisions of WAC 173-27-211, the policies of RCW
90.58.020, and the corresponding master program provisions herein; and
If disagreement develops as to the exact location of a shoreline area designation boundary line,
the Official Shoreline Map shall prevail.
If disagreement develops as to the exact location of a shoreline area designation boundary line,
the following rules shall apply:
Boundaries indicated as approximately following lot, tract, or section lines shall be so construed.
Boundaries indicated as approximately following roads or railways shall be respectively
construed to follow their centerlines.
Boundaries indicated as approximately parallel to or extensions of features indicated in
subsection (B)(1) or (2) of this section shall be so construed.
Whenever existing physical features are inconsistent with boundaries on the Official Shoreline
Map, the administrator shall interpret the boundaries. Appeals of such interpretations may be
filed pursuant to WCC 23.60.150(H).
All shoreline area waterward of the OHWM shall be designated aquatic.
Upland shoreline area designations shall apply to shorelands.
Only one shoreline area designation shall apply to a given shoreland area. In the case of parallel
designations, designations shall be divided along an identified linear feature. Such linear
features shall be clearly noted in the metadata associated with the Official Shoreline Map.
29
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All shorelines east of the Mount Baker National Forest western boundary are designated
conservancy unless there are federal projects on federal lands.
All areas within shorelines that are not mapped and/or designated are automatically assigned a
conservancy designation. Within urban growth areas, such shorelines shall be automatically
assigned an urban conservancy designation until such time that the shoreline area can be redesignated through a formal amendment.
23.20.040 Mapping Errors
Some mapping errors may be adjusted prior to a master program amendment to assign the appropriate
designation to that area by the following methods:
1. The common boundary descriptions and the criteria in RCW 90.58.030(2) and Chapter 173-22
WAC supersede the map when there are mapping error conflicts, other than those with a
solution provided in this section.
In the event that a jurisdictional area, including associated wetlands, is not mapped, it will
automatically be assigned a “resource,” “conservancy,” or “urban conservancy” designation
depending on its location. If outside a UGA and adjacent to an existing “resource” designation, it
shall be “resource,;” if adjacent to “conservancy” it shall be “conservancy. If outside or inside of
a UGA or LAMIRD it shall be “urban conservancy.” Such designation will apply until a master
program amendment is approved that assigns the appropriate designation to the subject area.
2. In the event that a parcel was inadvertently assigned more than one designation, the more
restrictive designation shall apply.
3. In the event that a parcel on the boundary between two designations appears to be a mapping
error based on the criteria in this section, the County shall apply the most appropriate of the
two designations, until such time as the map can be formally corrected consistent with WAC
173-26-100 and Section 22.500.105(I) (Shoreline Master Program Amendment).
4. In the event of an environment designation mapping error where the master program update or
amendment record, including the public hearing process, is clear in terms of the correct
environment designation to apply to a property, the County shall apply the environment
designation approved through the master program update or amendment process and correct
the map.
5. If the environment designation criteria were misapplied, but the update or amendment record,
including the public hearing process, does not clearly show that a different designation was
intended to be shown on the map, a master program amendment may be obtained consistent
with WAC 173-26-100 and Section 22.500.105(I) (Shoreline Master Program Amendment). This
process is intended to allow for reasonable corrections to the shoreline environment
designation process. Such process shall include early consultation with the Department of
Ecology and other agencies with jurisdiction, affected tribes, and appropriate public notification
prior to local approval. Current designations are reflected in the shoreline environment
designations map located pursuant to WCC Chapter 23.20 (Shoreline Jurisdiction and
Environment Designations).
30

Comment [CES37]: Moved to 23.20.020 Official
Map section
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23.3020.022 050 Shoreline AreaEnvironment Designations.
A. A set of 10 shoreline area designations has been developed as a part of this program. The purpose
of the shoreline area designations is to provide a systematic, rational, and equitable basis upon
which to guide and regulate development within specific shoreline reaches.
B. Shoreline area designations have been determined after consideration of:
1. The ecological functions and processes that characterize the shoreline, together with the degree
of human alteration; and
2. Existing development patterns together with WCC Title 20, Zoning, designations, the County
Comprehensive Plan designations and other officially adopted plans; and
3. Federal and tribal ownership status; and
4. The goals of Whatcom County citizens for their shorelines; and
5. Pursuant to RCW 90.58.100(4), in designating state-owned shorelines, consideration has been
given to public demand for wilderness beaches, ecological study areas, and other recreational
activities; and
6. Other state policies in the Act and the Shoreline Master Program Guidelines (RCW 90.58.020
and Chapter 173-26 WAC, respectively).
A. Development, use and activities use within each designated shoreline areaenvironment shall occur
consistent with the SMPthis program, including but not limited to: the shoreline environment
designation purpose, designation criteria, and policies described found in Whatcom County
Comprehensive Plan Chapter 11 (Shorelines)below,; the general polices and regulations contained in
Chapter 11 (Shorelines) and WCC Chapter 23.390 (General Regulations), and the use and
modification policies and regulations provided in Chapter 11 (Shorelines) and WCC Chapter 23.4100
(Shoreline Use and Modification Regulations), subject to the provisions of the Whatcom County
Zoning Code, WCC Title 20 (Zoning), and other applicable land use regulations where more
restrictive.
B. Shoreline environment designations in Whatcom County include the following:
1. Urban
2. Urban Resort
3. Urban Conservancy
4. Shoreline Residential
5. Rural
6. Resource
7. Conservancy
8. Natural
9. Aquatic
10. Cherry Point Management Area
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Comment [MD38]: Moved to CompPlan.

Comment [CES39]: Policy Change. The existing
SMP treats the SPMA as a sort of overlay
designation. Based on Council’s recent actions
regarding this area, staff is proposing that it be
given its own environment designation.
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23.3020.023 060 Designation of Shorelines of Statewide Significance.
In accordance with the criteria of RCW 90.58.030(2)(e), the legislature designated the following
shorelines of unincorporated Whatcom County, including the shorelands and associated wetlands as
therein defined, as having statewide significance:
A. Lakes:
1. Lake Whatcom;
2. Ross Lake; and
3. Baker Lake.
B. Rivers:
1. Nooksack River: its Mainstem downstream to Bellingham Bay, its North Fork upstream to the
mouth of Glacier Creek, and its South Fork upstream to the mouth of Hutchinson Creek.
2. Skagit River: upstream of the Whatcom-/Skagit County line to the point where the mean annual
flow is measured at 1,000 feet per second or more, approximately, at the confluence of
Newhalem Creek.
C. Marine:
1. Birch Bay from Birch Point to Point Whitehorn.
2. All other marine waters, water columns, and bedlands waterward of extreme low tide.

18

23.30.030 Urban shoreline area.

19
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23.30.031 Urban shoreline area – Purpose.
The purpose of the urban shoreline area is to provide for intensive development of water-oriented
commercial, transportation, and industrial uses and accommodate mixed use developments such as
those consisting of urban density residential, commercial and industrial uses, while protecting existing
shoreline ecological functions and processes and restoring shoreline ecological functions and/or
processes in areas that have been previously degraded.
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23.30.032 Urban shoreline area – Designation criteria.
The urban shoreline area is applied to shoreline areas zoned commercial, industrial and urban density
residential within urban growth areas and limited industrial or commercial areas of more intense rural
development, if they:
A. Are currently characterized by high intensity development and/or uses; are designated by the
Comprehensive Plan for high intensity uses or intensive uses related to commerce, transportation or
navigation; or are suitable and planned for high intensity mixed use; and
B. Do not contain limitations to urban use such as geologic hazards, and have adequate utilities and
access; and
C. Do not provide important ecological functions that would be significantly compromised by high
intensity residential, commercial, or industrial use.
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23.30.033 Urban shoreline area – Policies.
Development within urban shoreline areas shall be consistent with the following policies:
A. New urban character development should be directed toward already developed or developing
areas where compatible.

Comment [CES40]: The remainder of this
chapter has been moved to either the CompPlan (in
the case of purpose statements, designation
criterial, and policies) or the amended Table 2
(Shoreline Use Table) (in the case of use
permissions) so as to make it easier to find all such
regulations.
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B. First priority should be given to water-dependent uses. Second priority should be given to waterrelated and then water-enjoyment uses. Non-water-oriented uses should not be allowed except as
part of mixed use developments. Non-water-oriented uses may also be allowed in limited situations
where they do not conflict with or limit opportunities for water-oriented uses or on sites where
there is no direct access to the shoreline, or where the needs of existing and future waterdependent uses are met.
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23.30.034 Urban shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Residential.
B. Water-oriented commercial, industrial and/or port development.
C. Water-oriented recreation.
D. Agricultural.
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23.30.035 Urban shoreline area – Conditional uses.
The following uses may be permitted as conditional uses subject to the applicable policies and
regulations of this program:
A. Non-water-oriented commercial, industrial and/or port development, subject to the criteria in WCC
23.100.050(B)(1)(d) and 23.100.070(B)(1) (c)(iv), respectively.
B. Dams, diversions and tailrace structures for hydroelectric power generation.
C. Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
D. Transportation facilities not serving a specific approved use, including roads, railways, and parking
areas, provided there is no feasible location outside the shoreline.
E. Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
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23.30.036 Urban shoreline area – Prohibited uses.
The following uses are prohibited:
A. Forest practices.
B. Surface mining.

30

23.30.040 Urban resort shoreline area.
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23.30.041 Urban resort shoreline area – Purpose.
The purpose of the urban resort shoreline area is to provide for intensive residential and commercial
uses geared to the needs of tourists and day visitors while protecting existing shoreline ecological
functions and processes. Emphasis is on hotels, motels, shops, restaurants, commercial rental
campgrounds, rental cabins, and shoreline-related recreation facilities.
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23.30.042 Urban resort shoreline area – Designation criteria.
The urban resort shoreline area is applied to shoreline areas identified in the Comprehensive Plan as
suitable for resort commercial development with substantial features that might reasonably attract
33
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resort development compatible with other development in the area, and which have existing and/or
planned infrastructure sufficient to support such development.
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23.30.043 Urban resort shoreline area – Policies.
Development within urban resort shoreline areas shall be consistent with the following policies:
A. Scale and design of resort development should assure compatibility with allowed uses of adjacent
shoreline areas and shoreline ecological functions and processes.
B. Buildings over 35 feet in height may be permitted if additional open space, view areas, public access
and/or other amenities are provided.
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23.30.044 Urban resort shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Residential.
B. Water-oriented commercial.
C. Port development, limited to passenger terminals.
D. Water-oriented recreation.
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23.30.045 Urban resort shoreline area – Conditional uses.
The following may be permitted as conditional uses subject to the applicable policies and regulations of
this program:
A. Non-water-oriented commercial, subject to the criteria in WCC 23.100.050(B)(1)(d).
B. Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
C. Transportation facilities not serving a specific approved use, including roads, railways, and parking
areas, provided there is no feasible location outside the shoreline.
D. Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
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23.30.046 Urban resort shoreline area – Prohibited uses.
The following uses are prohibited:
A. Agricultural.
B. Forest practices.
C. Surface mining.
D. All other industrial and port development.
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23.30.050 Urban conservancy shoreline area.
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23.30.051 Urban conservancy shoreline area – Purpose.
The purpose of the urban conservancy shoreline area is to protect shoreline ecological functions and
processes in urban growth areas and limited areas of more intense rural development that are not
designated for high intensity residential use and are not generally suitable for water-dependent uses.
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23.30.052 Urban conservancy shoreline area – Designation criteria.
The urban conservancy shoreline area is applied to shoreline areas inside urban growth areas where any
of the following characteristics apply:
A. They support or retain important shoreline ecological functions and/or processes, even though
partially developed.
B. They have the potential for development at an intensity and character that is compatible with
preserving and restoring ecological functions. They are generally not designated for high intensity
residential use, commercial use, or industrial use.
C. They are characterized by critical areas or indicate the presence of other valuable or sensitive
ecological resources.
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23.30.053 Urban conservancy shoreline area – Policies.
Development within urban conservancy shoreline areas shall be consistent with the following policies:
A. Primary permitted uses should consist of low intensity residential uses or other low intensity uses
that preserve the natural character of the area or promote preservation of open space and critical
areas.
B. Moderate to high intensity residential use may be permitted if the proposed uses and design result
in substantial open space, public access and/or restoration of shoreline ecological functions and/or
processes, and if compatible with surrounding uses.
C. Public access and public recreation facilities are a preferred use if they will not cause substantial
ecological impacts and when restoration of ecological functions is incorporated.
D. Low intensity commercial uses may be permitted if the specific uses and design result in substantial
open space, public access and/or restoration of ecological functions and if compatible with
surrounding uses.
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23.30.054 Urban conservancy shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
1. Single-family and duplex residential.
2. Agricultural.
3. Low intensity recreation; provided, that facilities do not require substantive alterations to
topography, such as public forest preserves, wildlife reserves, natural systems education, and/or
interpretive areas, trails, trailheads, with associated restroom facilities and parking areas for no
more than 30 vehicles, and buildings for interpretive facilities not exceeding 4,000 square feet,
subject to the criteria in WCC 23.100.100.
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23.30.055 Urban conservancy shoreline area – Conditional uses.
The following may be permitted as conditional uses subject to the applicable policies and regulations of
this program:
A. All other residential development.
B. Low intensity water-oriented commercial limited to resort, bed and breakfast, campgrounds and
similar facilities subject to the criteria in WCC 23.100.050. Low intensity non-water-oriented
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commercial limited to resort, bed and breakfast, campgrounds and similar facilities, subject to the
criteria in WCC 23.100.050(B)(1)(d).
Dams, diversions and tailrace structures for hydroelectric power generation.
Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
Sewage outfalls and treatment plants, over-water communication or power lines, fuel pipelines, or
other types of hazardous materials pipelines, provided there is no feasible location outside of the
shoreline.
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23.30.056 Urban conservancy shoreline area – Prohibited uses.
The following uses are prohibited:
A. Forest practices.
B. Surface mining.
C. All other industrial and port development.
D. Transportation facilities not serving a specific approved use.
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23.30.060 Shoreline residential area.
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23.30.061 Shoreline residential area – Purpose.
The shoreline residential shoreline area accommodates residential development and accessory
structures that are consistent with this chapter.
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23.30.062 Shoreline residential area – Designation criteria.
The shoreline residential shoreline area is applied to shorelines if they have been predominantly
developed with single-family or multifamily residential uses or are planned and platted for residential
development. The designation is generally applied to residential densities of greater than one unit per
acre.
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23.30.063 Shoreline residential area – Polices.
Development within shoreline residential shoreline areas shall be consistent with the following policies:
A. The scale and density of new uses and development should be compatible with, and protect or
enhance, the existing residential character of the area while sustaining shoreline ecological
functions and processes.
B. Public or private outdoor recreation facilities should be encouraged if compatible with the character
of the area. Preferred uses include water-dependent and water-enjoyment recreation facilities that
provide opportunities for substantial numbers of people to access and enjoy the shoreline.
C. Commercial development should be limited to water-oriented uses. Non-water-oriented
commercial uses may be permitted as part of mixed use developments where the primary use is
residential; provided, that such uses should provide a substantial benefit with respect to the goals
and policies of this program such as providing public access or restoring degraded shorelines.
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23.30.064 Shoreline residential area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Residential.
B. Water-oriented commercial.
C. Water-oriented recreation.
D. Agricultural.
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23.30.065 Shoreline residential area – Conditional uses.
The following may be permitted as conditional uses subject to the applicable policies and regulations of
this program:
A. Non-water-oriented commercial, subject to the criteria in WCC 23.100.050(B)(1)(d).
B. Dams, diversions and tailrace structures for hydroelectric power generation.
C. Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
D. Transportation facilities not serving a specific approved use, including roads, railways, and parking
areas, provided there is no feasible location outside the shoreline.
E. Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
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23.30.066 Shoreline residential area – Prohibited uses.
The following uses are prohibited:
A. Forest practices.
B. Surface mining.
C. All other industrial and port development.
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23.30.070 Rural shoreline area.

25
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23.30.071 Rural shoreline area – Purpose.
The purpose of the rural shoreline area is to protect shoreline ecological functions in areas having a rural
character characterized by open space and low density development including, but not limited to:
residences, agriculture, forestry and outdoor recreation. Uses should be compatible with the physical
capabilities and limitations, natural resources and shoreline ecological functions and processes of the
area.
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23.30.072 Rural shoreline area – Designation criteria.
The rural shoreline area is applied to shoreline areas outside urban growth areas, particularly areas
designated as rural in the Whatcom County Comprehensive Plan, and includes areas:
A. Where the shoreline currently accommodates residential uses outside urban growth areas and is
characterized by low density development, pasture, agriculture, woodlots, home occupations, and
cottage industries. The distribution of rural land use is adjacent to agricultural, forestry, and urban
land uses and often provides a transition between urban areas and commercial agriculture and
forestry uses. Natural vegetative cover and topography have been altered in many rural areas, but
37
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substantial ecological functions, and/or the potential for restoration of ecological functions, are
present.
That are now used or potentially usable for a mix of agriculture, forestry, and residential use.
Where residential development is or should be of low density, because of limitations by physical
features, the presence of critical areas, and/or lack of utilities or access.
That have high recreational value or unique historic or cultural resources.
Where low intensity outdoor recreation use or development would be appropriate and compatible
with other uses and the physical environment.
Where the shoreline has been developed with low intensity water-dependent uses.
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23.30.073 Rural shoreline area – Policies.
Development within rural shoreline areas shall be consistent with the following policies:
A. Uses in rural areas should protect or enhance the rural character of the shoreline and sustain the
shoreline ecological functions and processes by limiting building density and height, and providing
effective setbacks, buffers and open space.
B. Residential development consistent with the rural character of the area is permitted, provided it
includes measures to protect ecological functions and processes. Related uses consistent with the
rural character of the area are permitted.
C. Public or private outdoor recreation facilities should be encouraged if compatible with the rural
character of the area and developed in a manner that maintains shoreline ecological functions and
processes. Preferred uses include water-oriented recreation facilities that do not deplete shoreline
resources over time, such as boating facilities, angling, wildlife viewing trails, and swimming
beaches.
D. Industrial or commercial development should be limited to, water-oriented commercial and
industrial uses in the limited locations where such uses have been established or at sites in rural
communities that possess appropriate shoreline conditions and services sufficient to support such
developments. Non-water-dependent uses should provide a substantial benefit with respect to the
goals and policies of this program such as providing public access and/or restoring degraded
shorelines.
E. Agriculture and forestry consistent with rural character and the maintenance of shoreline ecological
functions and processes should be encouraged.
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23.30.074 Rural shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Residential.
B. Water-oriented commercial.
C. Water-oriented industrial and/or port development.
D. Water-oriented recreation.
E. Agricultural and forest practices.
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23.30.075 Rural shoreline area – Conditional uses.
The following uses may be permitted as conditional uses subject to the applicable policies and
regulations of this program:
A. Non-water-oriented commercial, industrial and/or port development, subject to the criteria in WCC
23.100.050(B)(1)(d) and 23.100.070(B)(1) (c)(iv), respectively.
B. Dams, diversions and tailrace structures for hydroelectric power generation.
C. Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
D. Transportation facilities not serving a specific approved use, including roads, railways, and parking
areas, provided there is no feasible location outside the shoreline.
E. Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
F. Surface mining.
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23.30.080 Resource shoreline area.
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23.30.081 Resource shoreline area – Purpose.
The purpose of the resource shoreline area is to protect shoreline ecological functions and processes in
areas designated in the Whatcom County Comprehensive Plan as agriculture resource lands, rural
forestry, commercial forestry and mineral resource lands and to protect the economic base of those
lands and limit incompatible uses.
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23.30.082 Resource shoreline area – Designation criteria.
The resource shoreline area is applied to shoreline areas designated as agriculture, rural forestry,
commercial forestry and mineral resource lands in the Whatcom County Comprehensive Plan and
includes areas where the shoreline currently accommodates ongoing resource management, where
natural vegetation cover has been altered but substantial ecological functions, or the potential for
restoring ecological functions, are present.
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23.30.083 Resource shoreline area – Policies.
Development within resource shoreline areas shall be consistent with the following policies:
A. Uses in resource areas should protect the economic base of those lands, limit incompatible uses,
and sustain the shoreline area ecological processes and functions by limiting uses and intensity.
Residential use is generally limited to one dwelling per existing parcel. The dwelling may be located
within the shoreline jurisdiction, only where no other building site is feasible on the parcel.
B. Public or private outdoor recreation facilities should be permitted if they do not displace designated
resource lands and if they are developed in a manner that maintains shoreline ecological functions.
Preferred uses include water-dependent and water-enjoyment recreation facilities.
C. Industrial or commercial use and development should be limited to uses that serve resource uses.
Such uses may be located within the shoreline only if they are water-dependent, water-related or if
no other feasible location exists within the contiguous property.
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23.30.084 Resource shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Residential development limited to farm-related residences or one residence and one accessory
dwelling unit per existing parcel, where there is no feasible location outside of the shoreline.
B. Water-oriented commercial related to natural resource products predominantly produced on site.
C. Water-oriented industrial facilities for processing, manufacturing, and storage of natural resource
products.
D. Low intensity water-oriented recreation, including public forest preserves, wildlife reserves, natural
systems education, and/or interpretive areas, trails, trailheads, with associated restroom facilities
and parking areas for no more than 30 vehicles, subject to the criteria in WCC 23.100.100.
E. Agricultural and forest practices.
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23.30.085 Resource shoreline area – Conditional uses.
The following uses may be permitted as conditional uses subject to the applicable policies and
regulations of this program:
A. Non-water-oriented commercial and industrial development related to natural resource products
predominantly produced on site, subject to the criteria in WCC 23.100.050(B)(1)(d) and
23.100.070(B)(1)(c)(iv), respectively.
B. Water-oriented industrial and port development other than those uses related to products
predominantly produced on site.
C. Dams, diversions and tailrace structures for hydroelectric power generation.
D. Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
E. Transportation facilities not serving a specific approved use, including roads, railways, and parking
areas, provided there is no feasible location outside the shoreline.
F. Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
G. Surface mining.
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23.30.086 Resource shoreline area – Prohibited uses.
The following uses are prohibited:
A. All other commercial development.
B. Other non-water-oriented industrial and port development.
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23.30.090 Conservancy shoreline area.
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23.30.091 Conservancy shoreline area – Purpose.
The purpose of the conservancy shoreline area is to retain shoreline ecological functions in areas where
important ecological processes have not been substantially degraded by human activities. Conservancy
areas are designated outside of urban growth areas. The primary management goal is to preserve
shoreline ecological functions and processes by avoiding forms of development that would be
incompatible with existing functions and processes, as well as identify and focus restoration efforts in
40
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areas where benefits to overall functions and processes can be realized. This policy should be furthered
by keeping overall intensity of development or use low, and by maintaining most of the area’s natural
character.
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23.30.092 Conservancy shoreline area – Designation criteria.
The conservancy shoreline area is applied to shoreline areas outside urban growth areas that include
areas:
A. Where development activities and uses are buffered from and do not substantially degrade
ecological processes and functions.
B. Where ecological functions are more intact than in areas designated rural or resource.
C. Of outstanding scenic quality or other aesthetic qualities of high value to the region, which would
likely be diminished unless development is strictly controlled.
D. Containing critical areas or other sensitive natural or cultural features that require more than
normal restrictions on development and use.
E. Having the potential to influence ecological processes in a manner that will produce ecosystem-wide
benefits upon restoration.
F. That contain valuable or sensitive natural or cultural features that preclude more than a low overall
density of residents, recreation use, structures, or livestock, as well as extensive alterations to
topography or other features.
G. Have recreational value to the region that would likely be diminished unless development is strictly
controlled.
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23.30.093 Conservancy shoreline area – Policies.
Development within conservancy shoreline areas shall be consistent with the following policies:
A. Natural ecological processes should be protected and renewable resources managed so that
ecological functions and the resource base are maintained. Nonrenewable resources should only be
consumed in a manner compatible with conservation of other resources and other appropriate uses.
B. Permitted uses should be limited to those compatible with each other and with conservation of
shoreline ecological processes and resources.
C. Shorelines should be protected from harmful concentrations of people, livestock, buildings, or
structures.
D. Opportunities for ecological restoration should be pursued, prioritizing those areas with the greatest
potential to restore ecosystem-wide processes and functions.
E. Outstanding recreational or scenic values should be protected from incompatible development.
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23.30.094 Conservancy shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Single-family and duplex residential development.
B. Low intensity water-oriented recreation; provided, that facilities do not require substantive
alterations to topography, such as public forest preserves, wildlife reserves, natural systems
education, and/or interpretive areas, trails, trailheads, with associated restroom facilities and

41

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments
1
2
3

December 7, 2021

parking areas for no more than 30 vehicles, and buildings for interpretive facilities not exceeding
2,000 square feet, subject to the criteria in WCC 23.100.100.
C. Agricultural and forest practices.
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23.30.095 Conservancy shoreline area – Conditional uses.
The following uses may be permitted as conditional uses subject to the applicable policies and
regulations of this program:
A. All other residential development.
B. Low intensity water-oriented commercial limited to resort, bed and breakfast, campgrounds and
similar facilities. Low intensity non-water-oriented commercial uses limited to resort, bed and
breakfast, campgrounds and similar facilities may be permitted as a conditional use, subject to the
criteria in WCC 23.100.050(B)(1)(d).
C. Dams, diversions and tailrace structures for hydroelectric power generation.
D. Institutional development and essential public facilities, where there is no feasible location outside
the shoreline.
E. Regional utility development not serving adjacent uses such as sewage trunk lines, desalinization
facilities, solid waste transfer and disposal sites, oil pipelines and gas pipelines other than local
distribution, provided there is no feasible location outside the shoreline.
F. Sewage outfalls and treatment plants, over-water communication or power lines, fuel pipelines, or
other types of hazardous materials pipelines, provided there is no feasible location outside of the
shoreline.
G. Surface mining.

22
23
24
25

23.30.096 Conservancy shoreline area – Prohibited uses.
The following uses are prohibited:
A. All other industrial and port development.
B. Transportation facilities not serving a specific approved use.
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23.30.100 Natural shoreline area.
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23.30.101 Natural shoreline area – Purpose.
The purpose of the natural shoreline area is to ensure long-term preservation of shorelines inside or
outside urban growth areas that are ecologically intact.
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23.30.102 Natural shoreline area – Designation criteria.
The natural shoreline area is applied to shoreline areas where any of the following characteristics apply:
A. The majority of natural ecological shoreline functions and/or processes are retained, often
evidenced by the shoreline configuration and the presence of native vegetation. Generally, but not
necessarily, they include ecologically intact shorelines that are free of structural shoreline
modifications, structures, and intensive human uses.
B. Forested areas that generally include native vegetation with diverse plant communities, multiple
canopy layers, and the presence of large woody debris available for recruitment to adjacent water
bodies.
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C. Valuable functions are provided for the larger aquatic and terrestrial environments, which could be
lost or significantly reduced by human development.
D. Ecosystems or geologic types that are of particular scientific and educational interest are
represented.
E. Largely undisturbed areas of wetlands, estuaries, unstable bluffs, coastal dunes, and spits are
present.
F. New development, extractive uses, or physical modifications cannot be supported without
significant adverse impacts to ecological functions and/or processes or risk to human safety.
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23.30.103 Natural shoreline area – Policies.
Development within natural shoreline areas shall be consistent with the following policies:
A. Preservation of the area’s ecological functions, natural features and overall character must receive
priority over any other potential use. Uses should not degrade shoreline ecological functions or
processes or the natural character of the shoreline area. New development or significant vegetation
removal that would reduce the capability of the shoreline to perform a full range of ecological
functions or processes should not be permitted.
B. Private and/or public enjoyment of natural shoreline areas should be encouraged and facilitated
through low intensity recreational, scientific, historical, cultural, and educational research uses;
provided, that no significant ecological impact on the area will result.
C. Agricultural and forestry uses of a very low intensity nature may be consistent with the natural
shoreline area when such use is subject to appropriate limitations or conditions to assure that the
use does not expand or alter practices in a manner inconsistent with the purpose of the designation.
D. The following uses should not be permitted in the natural shoreline area:
1. Commercial uses.
2. Industrial uses.
3. Non-water-oriented recreation.
4. Roads, utility corridors, and parking areas that can be located outside of natural shoreline areas.
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23.30.104 Natural shoreline area – Permitted uses.
The following uses may be permitted subject to the applicable policies and regulations of this program:
A. Low intensity water-oriented recreation; provided, that facilities do not require substantive
alterations to topography, such as public forest preserves, wildlife reserves, natural systems
education, and/or interpretive areas, trails, trailheads, with associated restroom facilities and
parking areas for no more than 10 vehicles, and buildings for interpretive facilities not exceeding
500 square feet, subject to the criteria in WCC 23.100.100.
B. Low intensity agricultural.
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23.30.105 Natural shoreline area – Conditional uses.
The following uses may be permitted as conditional uses subject to the applicable policies and
regulations of this program:
A. Single-family residential use and development is only permitted on existing lots of record and where
there is no feasible location outside the shoreline. Further subdivision is not permitted.
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B. Forest practices; provided, that it meets the conditions of the State Forest Practices Act and its
implementing rules and is conducted in a manner consistent with the purpose of this environment
designation.
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23.30.106 Natural shoreline area – Prohibited uses.
The following uses are prohibited:
A. All other residential.
B. Commercial.
C. Industrial and port development.
D. Non-water-oriented recreation.
E. Institutional.
F. Transportation facilities not serving a specific approved recreational development.
G. Utility development not serving a specific approved use.
H. Surface mining.
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23.30.110 Aquatic shoreline area.
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23.30.111 Aquatic shoreline area – Purpose.
The purpose of the aquatic shoreline area is to protect, restore, and manage the characteristics and
resources of the areas waterward of the ordinary high water mark.
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23.30.112 Aquatic shoreline area – Designation criteria.
The aquatic shoreline area is defined as the area waterward of the ordinary high water mark of all
streams, rivers, marine water bodies, and lakes, constituting shorelines of the state together with their
underlying lands and their water column.
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23.30.113 Aquatic shoreline area – Policies.
Development within aquatic shoreline areas shall be consistent with the following policies:
A. New over-water structures should only be permitted for water-dependent uses, public access, or
ecological restoration. The size of new over-water structures should be limited to the minimum
necessary to support the structure’s intended use. In order to reduce the impacts of shoreline
development and increase effective use of water resources, multiple use of over-water facilities
should be encouraged.
B. All developments and uses on navigable waters or their beds should be located and designed to
minimize interference with surface navigation, to consider impacts to public views, and to allow for
the safe, unobstructed passage of fish and wildlife, particularly those species dependent on
migration.
C. Uses that adversely impact the ecological functions of critical saltwater and freshwater habitats
should not be permitted except where necessary to achieve the objectives of RCW 90.58.020, and
then only when all potential impacts are mitigated as necessary to assure maintenance of shoreline
ecological functions and processes.
D. Shoreline uses and modifications should be designed and managed to prevent degradation of water
quality and alteration of natural conditions.
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23.30.114 Aquatic shoreline area – Permitted uses.
Permitted uses consist of the water-dependent uses permitted in abutting upland shoreline area
designations, subject to the exceptions listed in WCC 23.30.116.
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23.30.115 Aquatic shoreline area – Conditional uses.
Conditional uses consist of those water-dependent conditional uses designated in abutting upland
shoreline area designations.
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23.30.116 Aquatic shoreline area – Prohibited uses.
The following uses are prohibited:
A. Residential.
B. Non-water-dependent commercial, industrial and port development.
C. Institutional.
D. Agricultural.
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23.30.120 Cherry Point management area.
The policies, regulations and standards, etc., applicable to the Cherry Point management area are found
in WCC 23.100.170, except as otherwise specified therein.
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Chapter 23.40 Shorelines of Statewide Significance
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23.40.010 Adoption of policy.
In accordance with RCW 90.58.020, the following management and administrative policies are hereby
adopted for all shorelines of statewide significance in unincorporated Whatcom County, as defined in
RCW 90.58.030(2)(e) and identified in WCC 23.40.020. Consistent with the policy contained in RCW
90.58.020, preference shall be given to the uses that are consistent with the statewide interest in such
shorelines. These are uses that:
A. Recognize and protect the statewide interest over local interest.
B. Preserve the natural character of the shoreline.
C. Result in long-term over short-term benefit.
D. Protect the resources and ecology of the shoreline.
E. Increase public access to publicly owned areas of the shoreline.
F. Increase recreational opportunities for the public in the shoreline.
G. Provide for any other element as defined in RCW 90.58.100 deemed appropriate or necessary.
Uses that are not consistent with these policies should not be permitted on shorelines of statewide
significance.
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23.40.020 Designation of shorelines of statewide significance.
In accordance with the criteria of RCW 90.58.030(2)(e), the legislature designated the following
shorelines of unincorporated Whatcom County, including the shorelands and associated wetlands as
therein defined, as having statewide significance:
D. Lakes:
1. Lake Whatcom;
2. Ross Lake; and
3. Baker Lake.
E. Rivers:
1. Nooksack River: its Mainstem downstream to Bellingham Bay, its North Fork to the mouth of
Glacier Creek and its South Fork to the mouth of Hutchinson Creek.
2. Skagit River: upstream of the Whatcom-Skagit County line to the point where the mean annual
flow is measured at 1,000 feet per second or more, approximately, at the confluence of
Newhalem Creek.
F. Marine:
1. Birch Bay from Birch Point to Point Whitehorn.
2. All other marine waters, water columns, and bedlands waterward of extreme low tide.

34
35
36

23.40.030 Policies for shorelines of statewide significance.
The statewide interest should be recognized and protected over the local interest in shorelines of
statewide significance. To ensure that statewide interests are protected over local interests, the county
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shall review all development proposals within shorelines of statewide significance for consistency with
RCW 90.58.030 and the following policies:
A. Redevelopment of shorelines should be encouraged where it restores or enhances shoreline
ecological functions and processes impaired by prior development activities.
B. The Washington Departments of Fish and Wildlife and Ecology, the Lummi Nation, the Nooksack
Tribe, and other resources agencies should be consulted for development proposals that could
affect anadromous fisheries.
C. Where commercial timber cutting takes place pursuant to WCC 23.90.110 and RCW 90.58.150,
reforestation should take place as soon as possible.
D. Activities that use shoreline resources on a sustained yield or non-consuming basis and that are
compatible with other appropriate uses should be given priority over uses not meeting these
criteria.
E. The range of options for shoreline use should be preserved to the maximum possible extent for
succeeding generations. Development that consumes valuable, scarce or irreplaceable natural
resources should not be permitted if alternative sites are available.
F. Potential short-term economic gains or convenience should be measured against potential longterm and/or costly impairment of natural features.
G. Protection or enhancement of aesthetic values should be actively promoted in design review of new
or expanding development.
H. Resources and ecological systems of shorelines of statewide significance should be protected.
Shorelands and submerged lands should be protected to accommodate current and projected
demand for economic resources of statewide importance such as commercial shellfish beds.
I. Those limited shorelines containing unique, scarce and/or sensitive resources should be protected
to the maximum extent feasible.
J. Erosion and sedimentation from development sites should be controlled to minimize adverse
impacts on ecosystem processes. If site conditions preclude effective erosion and sediment control,
excavations, land clearing, or other activities likely to result in significant erosion should be severely
limited.
K. Public access development in extremely sensitive areas should be restricted or prohibited. All forms
of recreation or access development should be designed to protect the resource base upon which
such uses in general depend.
L. Public and private developments should be encouraged to provide trails, viewpoints, water access
points and shoreline-related recreation opportunities whenever possible. Such development is
recognized as a high priority use.
M. Development not requiring a waterside or shoreline location should be located inland so that lawful
public enjoyment of shorelines is enhanced.
N. Lodging and related facilities should be located inland and provide for appropriate means of access
to the shoreline.
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Chapter 23.390 General Regulations
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23. 90.010 Applicability.
All use and development activities on shorelines shall be subject to all of the following general policies
and regulations in addition to the applicable use policies and regulations of Chapter 23.100 WCC;
provided, that all use and development that is to be located within the Cherry Point management area,
as defined in Chapter 23.110 WCC, shall be subject to the policies and regulations found in
WCC 23.100.170 and shall not be subject to the policies and regulations found in this chapter and
Chapter 23.100 WCC unless otherwise specified.
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23.90.020 Land use.
The following land use policies delineate the use preferences of the Act and this program and are
intended to support the goals and objectives of the program:
A. Policies.
1. Single-family residences should be given preference for location on shorelines in those limited
instances when an alteration of the shorelines is authorized (RCW 90.58.020). Single-family
residences occupied prior to January 1, 1992, and their appurtenant structures should be
protected against damage or loss caused by shoreline erosion; provided, that measures to
protect single-family residences should be designed to minimize harm to the shoreline
environment.
2. Shoreline uses that are water-dependent or water-related should be given preference
(RCW 90.58.020). Such uses should be located, designed, and maintained in a manner that
minimizes adverse impacts to shoreline ecological functions and/or processes. Non-wateroriented development may be allowed; provided, that existing water-dependent uses are not
displaced and the future supply of sites for water-dependent or water-related uses is not
compromised.
3. Adequate space should be reserved on shorelines to meet the current and projected demand
for water-dependent uses, in conjunction with areas provided in cities, towns and areas under
tribal jurisdiction.
B. Regulations.
1. Single-family residential uses shall be allowed on all shorelines not subject to a preference for
commercial or industrial water-dependent uses and shall be located, designed, and used in
accordance with applicable policies and regulations of this program.
2. Resource uses such as agriculture, forestry and mining activities shall be carried out in a manner
consistent with the applicable policies and regulations of this program.
3. Restoration of ecological functions and processes shall be allowed on all shorelines and shall be
located, designed and implemented in accordance with applicable policies and regulations of
this program.
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regulations and the others more specific
regulations. All policies, with exception of
regulations and those noted as duplicative, have
been moved to the CompPlan.
Comment [DN44]: Moved to 23.10 Applicability
and slightly reworded

Comment [AP45]: Removed. This provision is
more appropriate as a policy, which is already
captured in the CompPlan. Implementing
regulations are included in the Residential Shoreline
Use and Modification Section (WCC 23.40.160).
Comment [AP46]: Removed for clarity and
simplicity. This is established in the use table and
the applicable use and modification sections.
Comment [DN47]: Moved to WCC 23.40.170
(Restoration and Enhancement)
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4. Shoreline uses and developments that are water-dependent shall be given priority. Permit
conditions may limit the range of uses or sites developed for such uses. Interim non-waterdependent uses authorized as a conditional use may be allowed to respond to short-term
market conditions; provided, that permit conditions are placed on such uses to provide for a
specific timetable or review process to ensure water-dependent use of the development in the
long term.
5. Shoreline uses and developments should be located, designed, and managed so that other
appropriate uses are neither subjected to substantial or unnecessary adverse impacts, nor
deprived of reasonable, lawful use of navigable waters, other publicly owned shorelines, or
private property.
6. Navigable waters should be kept free of obstructions for the general benefit of the region, state,
and nation. No use or development shall be allowed to effectively exclude other appropriate
uses from navigable waters.
7. Shoreline uses and developments should be located in a manner so that shoreline stabilization is
not likely to become necessary in the future.
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23.90.030 30.010 Ecological Protection and critical areas.
A. Ecological protection of shoreline environments shall be achieved through compliance with the
applicable provisions of WCC Chapter 16.16 (Critical Areas) and (B) and (C) of this subsection.
A. Policies.
1. Shoreline use and development should be carried out in a manner that prevents or mitigates
adverse impacts so that the resulting ecological condition does not become worse than the
current condition. This means assuring no net loss of ecological functions and processes and
protecting critical areas designated in Chapter 16.16 WCC, in a manner consistent with all
relevant constitutional and other legal limitations on the regulation of private property.
Permitted uses shall be designed and conducted to minimize, insofar as practical, any resultant
damage to the ecology and environment (RCW 90.58.020). Shoreline ecological functions that
should be protected include, but are not limited to, fish and wildlife habitat, food chain support,
and water temperature maintenance. Shoreline processes that should be protected include, but
are not limited to, water flow; littoral drift; erosion and accretion; infiltration; ground water
recharge and discharge; sediment delivery, transport, and storage; large woody debris
recruitment; organic matter input; nutrient and pathogen removal; and stream channel
formation/maintenance.
2. In assessing the potential for net loss of ecological functions or processes, project-specific and
cumulative impacts should be considered.
3. Development standards for density, frontage, setbacks, impervious surface, shoreline
stabilization, vegetation conservation, buffers, critical areas, and water quality should protect
existing shoreline ecological functions and processes. During permit review, the administrator
should consider the expected impacts associated with proposed shoreline development when
assessing compliance with this policy.
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B. Regulations.
A. An assessment of the existing ecological functions and/or processes provided by topographic,
physical, and vegetation characteristics of the site shall accompany development proposals. Such
assessments shall include the following general information:
1. Impacts of the proposed use/development on ecological processes with clear designation of
existing and proposed routes for water flow, wildlife movement, and other features.
Infrastructure requirements such as parking, services, lighting, and other features, together with
the effects of those infrastructure improvements on shoreline ecological functions and/or
processes.
B. Development, use, and activities within the shoreline jurisdiction shall avoid and minimize adverse
impacts, and any unavoidable impacts shall be mitigated to meet no net loss of ecological function
and ecosystem-wide processes pursuant to WAC 173-26-186.
C. To provide for flexibility in the administration of the ecological protection provisions of this
program, buffer modification and alternative mitigation approaches as provided for in WCC 16.16
may be approved within shorelines where such approaches provide increased protection of
shoreline ecological functions and processes over the standard provisions of this program and are
scientifically supported. Use of WCC 16.16.261 (Alternative Mitigation Plans) and 16.16.262
(Watershed-Based Management Plans) within shoreline jurisdiction shall require a Shoreline
Conditional Use Permit.
B. Mitigation Sequencing. To comply with the policies of subsection A of this section, aA shoreline
permit applicant or project proponent shall demonstrate that all reasonable efforts have been taken
to provide sufficient mitigation such that the activity does not have significant adverse impacts .
Mitigation shall occur in the following prioritized order:
C. Avoiding the adverse impact altogether by not taking a certain action or parts of an action, or
moving the action.
D. Minimizing adverse impacts by limiting the degree or magnitude of the action and its
implementation by using appropriate technology and engineering, or by taking affirmative steps to
avoid or reduce adverse impacts.
E. Rectifying the adverse impact by repairing, rehabilitating, or restoring the affected environment.
F. Reducing or eliminating the adverse impact over time by preservation and maintenance operations
during the life of action.
G. Compensating for the adverse impact by replacing, enhancing, or providing similar substitute
resources or environments and monitoring the adverse impact and the mitigation project and taking
appropriate corrective measures.Where appropriate, new development shall use clustering to
minimize adverse impacts on shoreline ecological functions and processes.
H. Accessory uses that do not require a shoreline location shall be sited away from the land/water
interface and landward of the principal use and, unless otherwise specified.
I. Because of its incorporation by reference herein under WCC 23.10.060(A), the provisions of the
Whatcom County critical areas ordinance, Chapter 16.16 WCC, shall apply to any use, alteration, or
development within shoreline jurisdiction whether or not a shoreline permit or written statement of
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exemption is required. Unless otherwise stated, no development shall be constructed, located,
extended, modified, converted, or altered, or land divided without full compliance with
Chapter 16.16 WCC and the program; provided, that alteration for a water-oriented use may be
allowed in accordance with WCC 16.16.225(B)(3). Within shoreline jurisdiction, the regulations of
Chapter 16.16 WCC shall be liberally construed together with the program to give full effect to the
objectives and purposes of the provisions of the program and Act. Unless otherwise stated, critical
area buffers shall be protected and/or enhanced pursuant to this program and Chapter 16.16 WCC.
Accessory uses that do not require a shoreline location shall be sited away from the land/water
interface and landward of the principal use.and, unless otherwise specified,
J.A. Use of motor vehicles including unlicensed off-road vehicles is permitted only on roads or trails
specifically designated for such use. Motor vehicle use, except for vessels and float planes, is
prohibited waterward of the ordinary high water mark, on tidelands, public or private beaches,
wetlands and/or their associated buffers; except as necessary for public health and safety or
permitted maintenance activities associated with approved developments or as otherwise
permitted.
K. Buildings, fencing, walls, hedges, and similar features shall be designed, located, and constructed in
a manner that does not preclude or significantly interfere with wildlife movement to/ or from
important habitat areas consistent with the applicable provisions of Chapter 16.16 WCCthis
program; provided, that the administratorDirector may exempt security fencing associated with
residential, industrial, and/or commercial developments from this requirement on a case-by-case
basis.
L. To provide for flexibility in the administration of the ecological protection provisions of this
program, alternative mitigation approaches as provided for in WCC 16.16.2610(E) may be approved
within shorelines as a conditional use where such approaches provide increased protection of
shoreline ecological functions and processes over the standard provisions of this program and are
scientifically supported.
M. The cumulative effects of individual development proposals shall be identified and evaluated to
assure that no net loss standards are achieved.Whenever the administrator issues a determination
or recommendation and/or conditions of approval on a proposal, which will result in the denial or
substantial alteration of a proposed action, such determinations will be provided in writing stating
the relationship(s) between the ecological factors, the proposed action and the condition(s).
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23.30.020 Critical Areas
Because of its incorporation by reference under WCC 23.10.065, the provisions of the Whatcom
County critical areas regulations, Chapter 16.16 WCC, shall apply to any use, alteration or
development within shoreline jurisdiction whether or not a shoreline permit or written statement of
exemption is required. Unless otherwise stated, no development shall be constructed, located,
extended, modified, converted, or altered, or land divided, without full compliance with
Chapter 16.16 WCC and this program; provided, that alteration for a water-oriented use may be
allowed in accordance with WCC 16.16.225. Within shoreline jurisdiction, the regulations of
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Chapter 16.16 WCC shall be liberally construed together with the program to give full effect to the
objectives and purposes of the provisions of the program and Act.

Comment [CES58]: Covered by CAO

23.90.04030.0320 Water Quality and Quantity.
A. Policies.
B. The location, construction, operation, and maintenance of all shoreline uses and developments
should maintain or enhance the quantity and quality of surface and ground water over the long
term.
C. Shoreline use and development should minimize the need for chemical fertilizers, pesticides or
other similar chemical treatments to prevent contamination of surface and ground water and/or
soils, and adverse effects on shoreline ecological functions and values.
D. Appropriate buffers along all wetlands, streams, lakes, and marine water bodies should be provided
and maintained in a manner that avoids the need for chemical treatment.
E. Regulations.
F.A. Shoreline use and development shall incorporate measures to protect and maintain surface and
ground water quantity and quality in accordance with all applicable laws, including compliance with
Whatcom County stormwater and drainage regulations in WCC 20.80.630 through 20.80.635.
1. Development shall meet minimum requirements 1 – 9 of the current stormwater manual, as
applicable. Deviations from these standards may be approved where it can be demonstrated
that off-site facilities would provide better treatment, or where common retention, detention,
and/or water quality facilities meeting such standards have been approved as part of a
comprehensive stormwater management plan.
2. Best management practices (BMPs) for control of erosion and sedimentation shall be
implemented for all development in shorelines through an approved temporary erosion and
sediment control (TESC) plan or administrative conditions.
B. To avoid water quality degradation by malfunctioning or failing septic systems located within
shoreline jurisdiction, on-site sewage systems shall be located and designed to meet all applicable
water quality, utility, and health standards. The owner must be in compliance with WCC 24.05.160,
(Operation and Maintenance).
G.C.
Septic tanks and drainfields are prohibited where public sewer is reasonably available.
H.D.
All materials that may come in contact with water shall be constructed of materials, —such as
untreated wood, concrete, approved plastic composites, or steel, —that will not adversely affect
water quality or aquatic plants or animals. Materials used for decking or other structural
components shall be approved by applicable state agencies for contact with water to avoid
discharge of pollutants from wave splash, rain, or runoff. Wood treated with creosote, copper
chromium arsenic, or pentachlorophenol is prohibited in or above shoreline water bodies.
E. Stormwater infiltration systems shall be employed to mimic the natural infiltration and ground
water interflow processes where appropriate.Outfalls (including stormwater and sewer outfalls) and
discharge pipes shall not be located in critical saltwater habitats or areas where outfall or discharge
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will adversely affect critical saltwater habitat, unless the applicant can show that all of the following
can be met:
1. There is no feasible alternative location for the outfall or pipe;
2. The outfall or pipe is placed below the surface of the beach or bed of the waterbody, except at
the point of discharge;
3. The discharge point(s) on the outfall or discharge pipe is located so the discharges, including
nutrients and flow, do not adversely affect critical saltwater habitats; and
4. For public sewage outfalls:
1. The outfall discharges waterward of the intertidal zone.
2. The disturbed area will be revegetated with native vegetation.
I.F. The use of existing outfalls shall be maximized to limit the need for additional outfalls, provided the
existing outfall meets the standards of this section, or unless an alternatives analysis demonstrates
the dispersal is less impacting to the shoreline environment.
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23.90.05030.0430 Views and Aesthetics.
A. Policies.
a. Shoreline use and development activities should be designed and operated to minimize
obstructions of the public’s visual access to the water and shoreline.
b. Shoreline use and development should not significantly detract from shoreline scenic and
aesthetic qualities that are derived from natural or cultural features, such as shoreforms,
vegetative cover and historic sites/structures.
c. Aesthetic objectives should be implemented through regulations and criteria for site planning,
maximum height, setbacks, siting of buildings and accessories, screening, vegetation
conservation, architectural standards, sign control regulations, appropriate development siting,
designation of view corridors and maintenance of natural vegetative buffers.
d. Clearing, thinning, and/or limbing for limited view corridors should only be allowed where it
does not adversely impact ecological and/or aesthetic values, and/or slope stability. Vegetation
conservation should be preferred over the creation or maintenance of views from property on
the shoreline to protect shoreline ecological functions and aesthetics.
E. Regulations.
A. When the two are in conflict, Pprotection and/or enhancement of critical areas and their associated
buffers shall be preferred over provisions for new visual access except where otherwise allowed by
this program, when the two are in conflict.
B. The following standards shall apply to developments and uses within the jurisdiction of this
program:
B. To protect views of the shoreline from existing structures, setbacks may be modified pursuant to
WCC 23.400.020(D) (Shoreline Bulk Provisions, Setbacks)
C. To minimize impacts to views from the water, the Director may require the planting of vegetation to
mitigate the impacts.
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C.D.
Where commercial, industrial, mixed use, multifamily, and/or multi-lot unit developments are
proposed, primary structures shall provide for reasonable view corridors between buildings.
D.E.Buildings shall incorporate architectural and/or landscape features that reduce scale or bulk, such as
setbacks, vegetation, pitched roofs, offsets, angled facets, and recesses.
E.F. Building surfaces on or adjacent to the water shall employ materials that minimize reflected light.
F.G. Building mechanical equipment shall be incorporated into building architectural features, such as
pitched roofs, to the maximum extent possible. Where mechanical equipment cannot be
incorporated into architectural features, a visual screen shall be provided consistent with building
exterior materials that obstructs views of such equipment.
G.H. Any other design standards included in community plans or regulations adopted by Whatcom
County shall apply.
H.I. Fences, walls other than retaining walls, hedges, and other similar accessory structures, excluding
those associated with agricultural uses, and retaining walls necessary to protect existing primary
structures from erosion, landslides or other geologic hazards, shall be limited to four feet in height
between the ordinary high water mark and structures, and within shoreline view areas as defined in
WCC Chapter 23.1160 (Definitions); provided, that, within shoreline view areas, the
administratorDirector may approve a greater height where a fence or other feature is parallel to the
right-of-way and does not extend above a line of sight between the ordinary high water mark and a
point three and one-half feet above the centerline of the road.
I. Where permitted, fences, walls, hedges and other similar structures shall be limited to four feet in
height within critical area buffers. Outside of critical area buffers, fences shall be limited to six feet
in height.
J. Fences, walls, hedges, or private accessory structures on public property shall not be permitted to
obscure shoreline views within shoreline view areas as defined in WCC Chapter 23.1160 or from
existing residences on adjacent property, or views from the water, unless specific findings are made
that the proposed view obstruction is justified by overriding considerations of the public interest.
K. Interior and exterior lighting shall be designed and operated to avoid illuminating nearby properties
or public areas; prevent glare on adjacent properties, public areas, or roadways; to avoid infringing
on the use and enjoyment of such areas; and to prevent hazards. Methods of controlling spillover
light include, but are not limited to, limits on height of structure, limits on light levels of fixtures,
light shields, setbacks, buffer areas, and screening.
J.L. Where shoreline setbacks or buffers are allowed to be reduced per this program, the proposed use
or development shall not be permitted to substantially obscure shoreline views within shoreline
view areas as defined in WCC Chapter 23.60 (Definitions) or from existing residences on adjacent
property.
M. Limbing, clearing, and/or thinning for limited view corridors shall only be allowed pursuant to WCC
16.16.235(B)(5) (Activities Allowed with Notification), except that view corridors are not permitted
in the Natural shoreline environment.
K. Stairs and walkways located within the shoreline or critical area buffers shall not exceed four feet in
width; provided, that where ADA requirements apply, such facilities may be increased to five feet in
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width. Stairways shall conform to the existing topography to the extent feasible and minimize
impervious surfaces.
23.90.06030.0540 Vegetation ConservationManagement.
1. Pursuant to WCC 16.16.710, shorelines are designated as Fish & Wildlife Habitat Conservation Areas.
Within these areas and their buffers it is important to protect and enhance vegetation to provide
ecological and habitat functions as well as human health and safety. Vegetation management
practices consist of retaining or improving vegetated areas to protect the integrity, functions, and
values of the affected critical area (shoreline) while allowing the shoreline buffer to be modified to
accommodate allowed uses when consistent with the Act and this program.
2. Vegetation management within the shoreline buffer shall adhere to the applicable regulations of
WCC Chapter 16.16 (Critical Areas). In addition:
1. Vegetation clearing within shoreline jurisdiction shall be limited to the minimum necessary to
accommodate approved shoreline development.
1.2. Design of structuresShoreline development shallshould conform to natural contours and
minimize disturbance to soils and native vegetation., as feasible. Feasible shall include
incorporation of trails or stairs from parking areas on steep slopes, and other design elements to
lessen the need to alter natural contours and minimize soil and native vegetation disturbance.
Foundations shall be tiered with earth retention incorporated into the structureal design.
2.3. Where compliance with subsection (B)(1) of this section is not feasible or required, newAll
shoreline developments shall be required to develop and implement a vegetation management
plan, . When required, vegetation management plans shall be prepared by a qualified
professional and shall be consistent with the requirements in WCC 16.16.260(BG) and (CH);
provided, that the administrator Director may establish prescriptive standards for vegetation
conservation and management as an alternative to requiring a specific plan for a development.
Vegetation management plans shall describe actions that will be implemented to ensure that
buffer areas provide ecological functions equivalent to a dense native vegetation community to
the extent possible given the area that is feasibly available. Required vegetation shall be
maintained over the life of the use and/or development by means of a conservation easement
or similar legal instrument recorded with the Whatcom County auditor.
3. Policies.
a. Where new developments and/or uses are proposed, native shoreline vegetation should be
conserved to maintain shoreline ecological functions and/or processes and mitigate the
direct, indirect and/or cumulative impacts of shoreline development, wherever feasible.
Important functions of shoreline vegetation include, but are not limited to:
i. Providing shade necessary to maintain water temperatures required by salmonids,
forage fish, and other aquatic biota.
ii. Regulating microclimate in riparian and nearshore areas.
iii. Providing organic inputs necessary for aquatic life, including providing food in the form
of various insects and other benthic macroinvertebrates.
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iv. Stabilizing banks, minimizing erosion and sedimentation, and reducing the
occurrence/severity of landslides.
v. Reducing fine sediment input into the aquatic environment by minimizing erosion,
aiding infiltration, and retaining runoff.
vi. Improving water quality through filtration and vegetative uptake of nutrients and
pollutants.
vii. Providing a source of large woody debris to moderate flows, create hydraulic roughness,
form pools, and increase aquatic diversity for salmonids and other species.
viii. Providing habitat for wildlife, including connectivity for travel and migration corridors.
B. Regulations.
Shoreline developments shall comply with the vegetation conservation policies of this program
through compliance with the critical area standards of WCC 16.16.335, 16.16.360, 16.16.630 and
16.16.740 for protection and maintenance of critical area and buffer vegetation.
Nonconforming lots that do not provide sufficient area to meet the standard dimensional
requirements for buffers and setbacks as provided for in WCC 23.50.070(N) and are not located
within a landslide, alluvial fan, or riverine and coastal erosion hazard areas, as defined in WCC
16.16.310, may employ the following standards in lieu of the vegetation management provisions
of subsection (B)(2) of this section:
a. An inner management zone shall extend perpendicularly from the shoreline ordinary
high water mark or critical area edge a distance equal to 50 percent of the buffer
dimension established for nonconforming lots in WCC 23.50.070(N). In the inner
management zone:
i. Lawn or turf is prohibited due to its limited functional benefits and need for
chemical and fertilizer applications. Understory consisting of native groundcover
and shrubs shall be provided at a sufficient density to prevent erosion, stabilize
soils, and intercept surface runoff.
ii. Native trees shall be provided at a sufficient density and species composition to
mimic natural vegetative conditions for purposes of creating shade, attenuating
water temperature, stabilizing soils, and providing large woody debris and other
organic inputs critical for aquatic resources.
b. An outer management zone shall extend from the outer boundaries of the inner
management zone to the edge of the critical area buffer. Within the outer management
zone:
i. Vegetation management shall consist of the requirements of subsection (B)(3)(a) of
this section; provided, that on slopes of 25 percent or less, lawn, turf, ornamental
vegetation or gardens may be allowed on up to 10 percent of the area or 500 square
feet, whichever is greater.
ii. Lawn or turf shall be prohibited on slopes greater than 25 percent.
Vegetation clearing shall be limited to the minimum necessary to accommodate approved
shoreline development.
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5. Removal of noxious weeds and/or invasive species shall be incorporated in vegetation
management plans, as necessary, to facilitate establishment of a stable community of native
plants.
6. Clearing, pruning and revegetation of buffer areas, except landslide hazard areas and buffers
and riverine and coastal erosion hazard areas and buffers, may be conducted in accordance with
the regulations in WCC 16.16.235(5).
7. Selective vegetation , clearing, and pruning may be allowed in landslide hazard areas and/or
riverine and coastal erosion hazard areas and/or their buffers pursuant to an approved
vegetation management plan designed to improve overall slope or bank stability. The plan shall
be prepared by a qualified professional and reviewed by a licensed geologist or geotechnical
engineer.
8. Vegetation conservation standards shall not apply retroactively to existing uses and
developments, such as existing agricultural practices.
9. Vegetation conservation standards do not apply to the removal of hazard trees pursuant to
WCC 16.16.230(F).
10. Unless otherwise stated, the vegetation conservation regulations of this program do not apply
to commercial forest practices as defined by this program when such activities are covered
under the Washington State Forest Practices Act (Chapter 76.09 RCW), except where such
activities are associated with a conversion to other uses or other forest practice activities over
which local governments have authority. For the purposes of this program, preparatory work
associated with the conversion of land to non-forestry uses and/or developments shall not be
considered a forest practice and shall be reviewed in accordance with the provisions for the
proposed non-forestry use, the general provisions of this program, and Chapter 16.16 WCC, and
shall be limited to the minimum necessary to accommodate an approved use.
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23.90.07030.0650 Archaeological, Historic, and Cultural Resources.
A. Project Approval Requirements.
1. Upon receipt of an application for a permit, exemption, or other approval for a proposed
project, the County shall determine whether the project lies within 500 feet of a site known to
contain a cultural resource based on the Washington State Department of Archaeology &
Historic Preservation’s (DAHP) Inventory of Cultural Resources.
2. If the project meets this criterion, a cultural resources survey and report meeting the
requirements of subsection (B) shall be required.
3. Whatcom County shall provide the cultural resource report to DAHP—and if Native American
cultural resources are addressed, to the Lummi Nation Tribal Historic Preservation Office, the
Nooksack Tribe, and/or other affected Native American Tribes—for a fifteen (15) day review and
comment opportunity. Said review period may run concurrently with other required public
review periods, such as for SEPA.
4. Based upon consultation with DAHP and the affected Tribe(s), the Director may approve the
report or reject or request revision of the conclusions reached and/or management
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recommendations when the assessment is inaccurate or does not fully address the cultural
resource management concerns involved.
5. If the cultural resource report identifies the presence of a cultural resource, any permit issued
shall be conditioned on meeting the approved report’s management recommendations.
6. Regardless of whether any cultural resources are identified or not, any activities are still subject
to the state and federal regulations, including those regarding inadvertent discoveries (RCWs
68.50.645, 27.44.055, and 68.60.055).
7. Final cultural resource reports shall be filed with DAHP prior to the County’s issuance of a
permit, exemption, or other approval by the applicant or his/her agent. The project’s cultural
resource professional shall also uploading their reports and site forms to WISAARD, the state's
digital repository for architectural and archaeological resources and reports maintained by
DAHP.
8. Any costs associated with a cultural resource review shall be borne by the applicant.
B. Cultural Resources Report Standards.
1. Cultural resources reports shall meet the most recent “Washington State Standards for Cultural
Resource Reporting” issued by DAHP (https://dahp.wa.gov/project-review/washington-statestandards-for-cultural-resource-reporting)
2. Cultural resources reports addressing archaeological resources shall be conducted by a
professional archaeologist that meets the Secretary of the Interior Professional Qualification
Standards (36 CFR Part 61). Cultural resources reports addressing historic resources shall be
conducted by a qualified historic preservation professional.
3. If the cultural resource assessment identifies the presence of a cultural resource, the report
must provide management recommendations that, at a minimum, conform to DAHP’s most
current management standards. Such recommendations will depend on the resource identified,
but may include but are not limited to:
a. Inadvertent Discovery Plan;
b. On-site monitoring by a qualified professional and/or a Tribal representative;
c. Avoidance, by redesigning the project; or
d. When impacts cannot be avoided, obtaining a Cultural Resource Permit (see RCWs 27.44
and 27.53; https://dahp.wa.gov/archaeology/archaeological-permitting, and
https://apps.leg.wa.gov/WAC/default.aspx?cite=25-48-060).
G. A. Policies.
1. The county should work with tribal, state, federal and local governments as appropriate to
maintain an inventory of all known significant local historic, cultural and archaeological sites in
observance of applicable state and federal laws protecting such information from general public
disclosure. As appropriate, such sites should be protected, preserved and/or restored for study,
education and/or public enjoyment to the maximum possible extent.
2. Site development plans should incorporate provisions for historic, cultural and archaeological
site preservation, restoration and education with open space or recreation areas whenever
compatible and possible.
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3. Cooperation among involved private and public parties is encouraged to achieve the
archaeological, historical and cultural element goals and objectives of this program.
4. Owners of property containing identified historic, cultural or archaeological sites are
encouraged to make development plans known well in advance of application, so that
appropriate agencies such as the Lummi Nation, Nooksack Tribe, Washington State Department
of Archaeology and Historic Preservation, and others may have ample time to assess the site
and make arrangements to preserve historical, cultural and archaeological values as applicable.
5. Private and public owners of historic sites should be encouraged to provide public access and
educational opportunities in a manner consistent with long-term protection of both historic
values and shoreline ecological functions.
6. Historic, cultural and archaeological site development should be planned and carried out so as
to prevent impacts to the resource. Impacts to neighboring properties and other shore uses
should be limited to temporary or reasonable levels.
7. If development is proposed adjacent to an identified historic, cultural or archaeological site,
then the proposed development should be designed and operated so as to be compatible with
continued protection of the historic, cultural or archaeological site.
8. The cultural resource provisions of this program are consistent with
Chapters 27.44 and 27.53 RCW and WAC 25-48-060. In accordance with state law, all applicants
are subject to these requirements.
H. Regulations.
A. Known Archaeological, Historic, and Cultural Resources.
i. Upon receipt of application for a shoreline permit or request for a statement of exemption for
development on properties within 500 feet of a site known to contain an historic, cultural, or
archaeological resource(s), the county shall require a cultural resource site assessment;
provided, that the provisions of this section may be waived if the administrator determines that
the proposed development activities do not include any ground disturbing activities and will not
impact a known historic, cultural, or archaeological site. The site assessment shall be conducted
by a professional archaeologist or historic preservation professional, as applicable, to determine
the presence of significant historic or archaeological resources. The fee for the services of the
professional archaeologist or historic preservation professional shall be paid by the landowner
or responsible . The applicant shall submit a minimum of five copies of the site assessment to
the administrator for distribution to the applicable parties for review.
ii. If the cultural resource site assessment identifies the presence of significant historic or
archaeological resources, a cultural resource management plan (CRMP) shall be prepared by a
professional archaeologist or historic preservation professional, as applicable. The fee for the
services of the professional archaeologist or historic preservation professional shall be paid by
the landowner or responsible party. In the preparation of such plans, the professional
archaeologist or historic preservation professional shall solicit comments from the Washington
State Department of Archaeology and Historic Preservation, the Lummi Nation Tribal Historic
Preservation Office, and Nooksack Tribe. Comments received shall be incorporated into the
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conclusions and recommended conditions of the CRMP to the maximum extent practicable. The
applicant shall submit a minimum of five copies of the CRMP to the administrator for
distribution to the applicable parties for review.
a. A CRMP shall contain the following minimum elements:
i. The purpose of the project; and
ii. A site plan for proposed on-site development; and
iii. Depth and location of all ground disturbing activities including, but not limited to,
utilities, driveways, clearing, and grading; and
iv. An examination of project on-site design alternatives; and
v. An explanation of why the proposed activity requires a location on, or access across
and/or through, a significant historic or archaeological resource; and
vi. A description of the historic/archaeological resources affected by the proposal; and
vii. An assessment of the historic/archaeological resource and an analysis of the potential
adverse impacts as a result of the activity; and
viii. An analysis of how these impacts have been avoided,; or w
ix. Where avoidance is not possible, how these impacts have been mitigated/minimized;
and
x. A recommendation of appropriate mitigation measures, which may include but are
not limited to the following:
A. Recording the site with the State Department of Archaeology and Historic
Preservation, or listing the site in the National Register of Historic Places,
Washington Heritage Register, as applicable, or any locally developed historic
registry formally adopted by the Whatcom County cCouncil;
B. Preservation in place;
C. Re-interment, in the case of grave sites;
D. Covering an archaeological site with a nonstructural surface to discourage
pilferage (e.g., maintained grass or pavement);
E. Excavation and recovery of archaeological resources;
F. Inventorying prior to covering of archaeological resources with structures or
development; and
G. Monitoring of construction excavation.
xi. An outline of actions to be taken by the property owner, developer, archaeologist, or
historic preservation professional, as applicable, in the event that an inadvertent
discovery of historic, cultural, or archaeological sites or artifacts occurs during site
development, which includes the following:
A. A statement that work on that portion of the development site shall be stopped
immediately and the find reported as soon as possible to the administrator and
other appropriate governments and agencies.
B. Contact information for applicable parties, agencies, and governments including
the county administrator, the Washington State Department of Archaeology and
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Historic Preservation, Lummi Nation Tribal Historic Preservation Office, Nooksack
Tribe, professional archaeologist or historic preservation professional; and in the
event of inadvertent discovery of human remains, additional contact information
for the Whatcom County Sheriff’s office, Whatcom County Medical Examiner,
and/or Lummi Repatriation Office.
C. Proposed measures to stabilize, contain, or otherwise protect the area of
inadvertent discovery until a site investigation and/or site assessment is
conducted.
xii. Where provision of public access for the purpose of public education related to a
private or publicly owned building or structure of historic significance is desired by the
property owner, a public access management plan shall be developed in consultation
with the Washington State Department of Archaeology and Historic Preservation,
Lummi Nation Tribal Historic Preservation Office, Nooksack Tribe, and/or other
agencies, as appropriate, to address the following:
A. The type and/or level of public access that is consistent with the long-term
protection of both historic resource values and shoreline ecological functions and
processes; and
B. Site- and resource-specific conditions and/or improvements including the
following, as applicable:
(1) Hours of operation,
(2) Interpretive and/or directional signage,
(3) Lighting,
(4) Pedestrian access, and/or
(5) Traffic and parking.
xiii. Where provision of public access for purposes of public education related to an
archaeological or cultural resource site is desired by the property owner, the
Washington State Department of Archaeology and Historic Preservation, Lummi
Nation Tribal Historic Preservation Office, Nooksack Tribe, and/or other agencies, as
appropriate, shall be in agreement prior to providing public access to the site. An
access and resource management plan shall be developed in consultation with the
Washington State Department of Archaeology and Historic Preservation, the Lummi
Nation Tribal Historic Preservation Office, and the Nooksack Tribe.
b. The recommendations and conclusions of the CRMP shall be used to assist the administrator
in making final administrative decisions concerning the presence and extent of historic/
archaeological resources and appropriate mitigating measures. The administrator shall
consult with the Washington State Department of Archaeology and Historic Preservation,
Lummi Nation Tribal Historic Preservation Office, and Nooksack Tribe prior to approval of
the CRMP.
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c. The administrator may reject or request revision of the conclusions reached in a CRMP
when the administrator can demonstrate that the assessment is inaccurate or does not fully
address the historic/archaeological resource management concerns involved.
d. Upon receipt of a complete development permit application in an area of known historic/
archaeological resources, the county shall notify and request a recommendation from
appropriate agencies such as the Washington State Department of Archaeology and Historic
Preservation, the Lummi Nation Tribal Historic Preservation Office, and Nooksack Tribe.
Recommendations of such agencies and other affected persons shall be duly considered and
adhered to whenever possible and reasonable. Notification shall include the following
information:
i. The date of application, the date of notice of completion for the application, and the
date of the notice of application;
ii. A site map including the street address, tax parcel number, township, range, and section
of the proposed project area;
iii. A description of the proposed project action and a list of the project permits included in
the application, and, if applicable, a list of any studies requested by the cCounty;
iv. The identification of other permits not included in the application to the extent known
by the cCounty;
v. The identification of existing environmental documents that evaluate the proposed
project and, if not otherwise stated on the document providing notice of application,
the location where the application and any studies can be reviewed;
vi. Any other information determined appropriate by the Ccounty;
vii. A statement indicating those development regulations that will be used for project
mitigation or a determination of consistency if they have been identified at the time of
notice;
viii. A statement of the limits of the comment period and the right of each agency to
comment on the application within a 15-day time period, request a copy of the decision
once made, and to appeal a decision when allowed by law.
e. In granting shoreline permits or statements of exemption for such development, the
cCounty may attach conditions to provide sufficient time and/or conditions for consultation
with the Washington State Department of Archaeology and Historic Preservation, Lummi
Nation Tribal Historic Preservation Office, and Nooksack Tribe, and to assure that historic/
archaeological resources are properly protected, or for appropriate agencies to contact
property owners regarding purchase or other long-term arrangements. Provision for the
protection and preservation of historic/archaeological sites shall be incorporated to the
maximum extent practicable. Permit or other requirements administered by the
Washington State Department of Archaeology and Historic Preservation pursuant to
Chapters 27.44 and 27.53 RCW may apply in addition.
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B. Inadvertent Discovery.
1. Whenever historic, cultural, or archaeological sites or artifacts are discovered in the process of
development on shorelines, work on that portion of the development site shall be stopped
immediately, the site secured, and the find reported as soon as possible to the administrator.
Upon notification of such find, the property owner shall notify the Washington State
Department of Archaeology and Historic Preservation, Lummi Nation Tribal Historic Preservation
Office, and Nooksack Tribe, and the administrator, shall conduct a site investigation to
determine the significance of the discovery. Based upon the findings of the site investigation
and consultation with the Washington State Department of Archaeology and Historic
Preservation, Lummi Nation Tribal Historic Preservation Office, and Nooksack Tribe, the
administrator may require that an immediate site assessment be conducted or may allow
stopped work to resume.
2. If a site assessment is required, the area of inadvertent discovery shall be stabilized, contained,
or otherwise protected until the site assessment and/or CRMP is completed. The site
assessment shall be prepared pursuant to subsection (B)(1)(a) of this section to determine the
significance of the discovery and the extent of damage to the resource and shall be distributed
to the Washington State Department of Archaeology and Historic Preservation, the Lummi
Nation Tribal Historic Preservation Office, and Nooksack Tribe for a 15-day review period or, in
the case of inadvertent discovery of human remains, a 30-day review period to determine the
significance of the discovery. If the site has been determined not to be significant by the abovelisted agencies or governments, or if the above-listed agencies or governments have failed to
respond within the applicable review period following receipt of the site assessment, such
stopped work may resume.
3. Upon receipt of a positive determination of a site’s significance, the administrator may invoke
the provisions of subsections (B)(1)(b) through (d) of this section for a cultural resource
management plan, if such action is reasonable and necessary to implement related SMP
objectives.
C. The requirements of subsection (B)(1) of this section do not apply where an applicant/project
proponent has obtained an approved archeological excavation and removal permit from the
Washington State Department of Archaeology and Historic Preservation pursuant to WAC 25-48060; provided, that the applicant must adhere to the requirements of said approved permit.
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23.90.08030.0760 Public Access.
a. Policies.
i. Use and development that provide an opportunity for substantial numbers of the people to
enjoy the shorelines of the state are a preferred use.
ii. Physical or visual access to shorelines should be incorporated in all new development when the
development would either generate a demand for one or more forms of such access, and/or
would impair existing legal access opportunities or rights. Public health and safety concerns
should also be adequately addressed and maintenance of shoreline ecological functions and/or
63
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processes should be assured. As required by the governing principles, all such conditions should
be consistent with all relevant constitutional and other legal limitations on regulation of private
property.
iii. Public access should be provided for water-oriented uses and non-water-dependent uses and
developments that increase public use of the shorelines and public aquatic lands, or that would
impair existing, legal access opportunities.
iv. Non-water-related uses or activities located on the shoreline should provide public access as a
public benefit.
v. Public access area and/or facility requirements should be commensurate with the scale and
character of the development and should be reasonable, effective and fair to all affected parties
including but not limited to the land owner and the public.
vi. Public access design should provide for public safety and minimize potential impacts to private
property, individual privacy, and shoreline ecological functions and processes.
vii. Shoreline development by public entities, such as local governments, port districts, state
agencies, and public utility districts, should provide public access measures as part of each
development project, unless such access is shown to be incompatible due to reasons of safety,
security, or impact to the shoreline.
b. Regulations.
A. In the review of Aall shoreline substantial development, shoreline conditional use permits, or
developments of more than four residential lots or dwelling units , consideration of shall provide
public access shall be required, subject to the test stated in subsection (A)(2) of this section. When
appropriate, provisions for adequate public access shall be incorporated into such proposals,
including land division., An applicant shall not be required to provide public access if the decisionmaker determines that one or more of the following conditions applyunless the
applicant/proponent demonstrates that one or more of the following provisions apply:
1. Unavoidable health or safety hazards to the public exist that cannot be prevented by any
practical means;
2. Inherent security requirements of the use cannot be satisfied through the application of
alternative design features or other solutions;
3.1. The cost of pProviding the access, easement, alternative amenity, or mitigating the impacts of
public access is unreasonably disproportionate to the total long-term cost of the proposed
development;
4. Significant environmental impacts will result from the public access that cannot be mitigated;
Significant undue and unavoidable conflict between any access provisions and the proposed use
and/or adjacent uses would occur and cannot be mitigated.
The parcel is separated from the water by an existing developed road or an additional parcel
that serves to create a distinct break in connectivity to the shoreline.
Other reasonable and safe opportunities for public access to the shoreline are located within
one-quarter mile of the proposed development site.
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2. The proposed development has already been considered as site is part of a larger development
project that has previously provided public access as part of the development permitting
process.
3. The proposed development is for the subdivision of property into four or fewer parcels.
4. The proposed development consists of only agricultural activities.
5. Provision of public access on the site would pose a health or safety risk to the public due to the
nature of the proposed use or activity or the location of public access, or would be infeasible
due to security requirements associated with the proposed development.
6. Provision of public access at the proposed development site would result in a net loss of
shoreline ecological function that cannot be effectively mitigated or avoided, or would pose a
risk to threatened and/or endangered species listed under the Endangered Species Act.
5.7. The proposal consists solely of a new or expanded utility crossing through shoreline jurisdiction,
serving development located outside shoreline jurisdiction, provided that no adverse impacts to
existing public access result.
B. When provisions for public access are required as a condition of project approval, the administrator
shall prepare written findings, pursuant to Chapter 23.60 WCC, demonstrating consistency with the
principles of nexus and proportionality and the test stated in subsection (A)(2) of this section and
WCC 23.50.080(A).
C.B. Prior to deciding public access is not required pursuant to subsection (B)(1)(a) through (e) of this
section, the county must determine that all reasonable alternatives have been exhausted; including,
but not limited to:
1. Regulating access by such means as maintaining a gate and/or limiting hours of use;
2. Designing separation of uses and activities (e.g., fences, terracing, use of one-way glazing,
hedges, landscaping, etc.); and
3. Providing for access at a site geographically separated from the proposal such as a street end,
vista, tideland, or trail system.
D. Public access shall not be required for the following uses except as determined on a case-by-case
basis in conjunction with the provisions of subsection A of this section and this subsection B:
1. Single-family residential development of four or fewer lots.
2. Dredging.
3. Forest practices.
4. Landfill and excavation.
5. Mining.
6. Private docks serving four or fewer dwelling units.
7. Instream structures.
8. Shoreline stabilization.
9. Ecological restoration or enhancement activities not associated with development when the
purpose of the project would be undermined.
10. Agriculture.
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B. Public access shall consist of a dedication of land or a physical improvement in the form of a
walkway, trail, bikeway, corridor, viewpoint, park, deck, observation tower, pier, boat launching
ramp, dock or pier area, or other area serving as a means of to view and/or physically approach to
public waters, and may include interpretive centers and displays.
C. Where public access planning as described in WAC 173-26-221(4)(c) demonstrates that a more
effective public access system can be achieved through alternate means, such as focusing public
access at the most desirable locations, the County may institute master program provisions for
public access based on that approach in lieu of uniform site-by-site public access requirements.
D. Where there is an irreconcilable conflict between water-dependent shoreline uses or physical public
access and the maintenance of views from adjacent properties, the water-dependent uses and
physical public access shall have priority.
E. Alternate off-site provision of public access to shorelines may be used upon approval, as a means of
offsetting identifiable on-site impacts. If public access is demonstrated to be infeasible or
inappropriate on site due to significant interference to operations or hazards to life and property,
alternative visual access opportunities may be provided at a location not directly adjacent to the
water (such as a viewpoint, observation tower, or other areas serving as a means to view public
waters (such as an interpretive center and displays explaining maritime history and industry) may be
provided at a location not directly adjacent to the water; provided, that visual access to the water is
provided.
F. Public access provided by shoreline street ends, public utilities, and rights-of-way shall not be
diminished (RCW 35.79.035and 36.87.130).
F.G. Shoreline development by public entities shall include public access measures as part of each
development project.
H. Development shall be located, designed, and managed so that impacts on public use of the
shoreline are minimized.
I. Public access shall incorporate the following location and design criteria:
1. Where open space is provided along the shoreline, and public access can be provided in a
manner that will not adversely impact shoreline ecological functions and/or processes, a public
pedestrian access walkway parallel to the ordinary high water mark of the property is preferred.
The walkway shall be buffered from sensitive ecological features and provide limited and
controlled access to sensitive features and the water’s edge where appropriate. Fencing may be
provided to control damage to plants and other sensitive ecological features and where
appropriate. Trails shall be constructed of permeable materials and limited to five feet in width
to reduce impacts to ecologically sensitive resources.
2. Public access shall be located adjacent to other public areas, accesses and connecting trails,
connected to the nearest public street; and include provisions for differently-abled persons
where feasible.
3. Where views of the water or shoreline are available and physical access to the water’s edge is
not present or appropriate, a public viewing area shall be provided.
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4. Design shall minimize intrusions on privacy by avoiding locations adjacent to windows and/or
outdoor private open spaces or by screening or other separation techniques.
5. Design shall provide for the safety of users, including the control of offensive conduct through
public visibility of the public access area, or through provisions for oversight. The administrator
may authorize a public access to be temporarily closed in order to develop a program to address
offensive conduct. If offensive conduct cannot be reasonably controlled, alternative facilities
may be approved through a permit revision.
6. Public amenities appropriate to the use of a public access area such as benches, picnic tables
and sufficient public parking to serve the users shall be provided.
7. Commercial developments that attract a substantial number of persons and developments by
government/public entities may be required to provide public restrooms, facilities for disposal
of animal waste and other appropriate public facilities.
8. The minimum width of public access easements shall be 10 feet, unless the administrator
determines that undue hardship would result. In such cases, easement widths may be reduced
only to the extent necessary to relieve the hardship.
9. The requirement for public access on a specific site may be fulfilled by:
a. Participation in a public access plan incorporated in the program; or
b. Provision of facilities specified in a permit approval.
10. Required public access sites shall be fully developed and available for public use at the time of
occupancy of the use or activity or in accordance with other provisions for guaranteeing
installation through a monetary performance assurance.
11. Public access facilities shall be maintained over the life of the use or development. Future
actions by successors in interest or other parties shall not diminish the usefulness or value of
required public access areas and associated improvements.
12. Public access provisions shall run with the land and be recorded via a legal instrument such as an
easement, or as a dedication on the face of a plat or short plat. Such legal instruments shall be
recorded with the county auditor’s office prior to the time of building permit approval,
occupancy or plat recordation, whichever comes first.
13. Maintenance of the public access facility shall be the responsibility of the owner unless
otherwise accepted by a public or nonprofit agency through a formal agreement recorded with
the county auditor’s office.
14. Public access facilities shall be available to the public 24 hours per day unless specific exceptions
are granted though the shoreline permit process subject to the provisions of subsection (B)(1) of
this section.
15. The standard state-approved logo or other approved signs that indicate the public’s right of
access and hours of access shall be installed and maintained by the owner. Such signs shall be
posted in conspicuous locations at public access sites.
16. Incentives for public access improvements such as density or bulk and dimensional bonuses shall
be considered through applicable provisions of zoning and subdivision regulations.
23.390.090 Site planning.
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Policies.
Development and use should be designed in a manner that directs land alteration to the least
sensitive portions of the site to maximize vegetation conservation; minimize impervious
surfaces and runoff; protect riparian, nearshore and wetland habitats; protect wildlife and
habitats; protect archaeological, historic and cultural resources; and preserve aesthetic values.
This may be accomplished by minimizing the project footprint, the use of clustering and other
appropriate design approaches.
Low impact and sustainable development practices such as rain gardens, and pervious surfacing
methods including, but not limited to, porous paving blocks, porous concrete and other similar
materials should be incorporated in developments where site conditions allow to maintain
shoreline ecological functions and processes. Topographic modification, vegetation clearing, use
of impervious surfaces and alteration of natural drainage or other features should be limited to
the minimum necessary to accommodate approved uses and development. An engineering
geologist should be consulted prior to using infiltration practices on shore bluffs.
Accessory development or use that does not require a shoreline location should be located
outside of shoreline jurisdiction unless such development is required to serve approved wateroriented uses and/or developments. When sited within shorelines jurisdiction, uses and/or
developments such as parking, service buildings or areas, access roads, utilities, signs and
storage of materials should be located inland away from the land/water interface and landward
of water-oriented developments and/or other approved uses.
Development should be located, designed, and managed so that impacts on shoreline or upland
uses are minimized through bulk and scale restrictions, setbacks, buffers, and control of
proximity impacts such as noise or light and glare.
Shoreline uses should not deprive other uses of reasonable access to navigable waters. Public
recreation activities such as fishing, clam digging, swimming, boating, and wading, and waterrelated recreation should be preserved and enhanced. The rights of treaty tribes to resources
within their usual and accustomed areas should be accommodated.
Regulations.
Where appropriate new development shall use clustering to minimize adverse impacts on
shoreline ecological functions and processes.
An assessment of the existing ecological functions and/or processes provided by topographic,
physical and vegetation characteristics of the site shall accompany development proposals;
provided, that proposals for single-family residences shall be exempt from this requirement.
Such assessments shall include the following general information:
Impacts of the proposed use/development on ecological processes with clear designation of
existing and proposed routes for water flow, wildlife movement and other features.
Infrastructure requirements such as parking, services, lighting and other features, together with
the effects of those infrastructure improvements on shoreline ecological functions and/or
processes.
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Vehicle and pedestrian circulation systems shall be designed to minimize clearing, grading and
alteration of topography and natural features. Roadway and driveway alignment shall follow the
natural contours of the site and minimize width to the maximum extent feasible. Elevated
walkways should be utilized to cross wetlands.
Impervious surfacing for parking lot/space areas shall be minimized through the use of
alternative surfaces where feasible, consistent with the May 2005 Low Impact Development
Technical Guidance Manual for Puget Sound.
Utilities shall be located within roadway and driveway corridors and rights-of-way wherever
feasible.
Design of structures should conform to natural contours and minimize disturbance to soils and
native vegetation. Foundations shall be tiered with earth retention incorporated into the
structure.
Stormwater infiltration systems shall be employed to mimic the natural infiltration and ground
water interflow processes where appropriate.
Fencing, walls, hedges and similar features shall be designed in a manner that does not preclude
or significantly interfere with wildlife movement to/from important habitat areas.
Accessory uses that do not require a shoreline location shall be sited away from the land/water
interface and landward of the principal use and, unless otherwise specified, shall observe critical
area regulations and buffers in Chapter 16.16 WCC.
Development shall be located, designed, and managed so that impacts on public use of the
shoreline are minimized.
Public recreation activities such as fishing, clam digging, swimming, boating, and wading, and
water-related recreation shall be protected through specific provisions to avoid impacts, or
provide access as applicable.
Interior and exterior lighting shall be designed and operated to avoid illuminating nearby
properties or public areas, prevent glare on adjacent properties, public areas or roadways to
avoid infringing on the use and enjoyment of such areas, and to prevent hazards. Methods of
controlling spillover light include, but are not limited to, limits on height of structure, limits on
light levels of fixtures, light shields, setbacks, buffer areas and screening.
All facilities shall be located and designed to avoid impediments to navigation and to avoid
depriving other properties of reasonable access to navigable waters. Review and approval by
the U.S. Coast Guard may be required as a condition of issuance of building or development
permits to assure compliance. All in-water structures shall be marked and lighted in compliance
with U.S. Coast Guard regulations.
All shoreline use and development shall provide setbacks from adjacent properties in
accordance with WCC Table 23.90.130(C). Setbacks shall be of adequate width to attenuate
proximity impacts such as noise, light and glare, and may address scale and aesthetic impacts.
Fencing or landscape areas may be required to provide a visual screen.
G.
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23.40.190).
Comment [CES88]: Moved to Utilities section.
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Comment [DN90]: Moved to Water Quality
section
Comment [AP91]: Removed to reduce
redundancy. This is fully captured in the General
Regulation provisions for Ecological Protection and
Critical Areas (WCC 23.30.020).
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Chapter 23.10023.40 Shoreline Use and Modification Regulations

2
3
4
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16
17
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19
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21
22

23.1040.010 Shoreline Use and Development Modification.
A. All uses and modifications in shoreline areas shall be subject to the policies and regulations of this
program.
B. Table 1. Shoreline Use by Environment Designation generally sets forth the permissible uses within
the respective shoreline environment designations in the county. It should be read in close
conjunction with the definitions in Chapter 23.60 (Definitions) and the other provisions in this
program. The contents of Table 1 provisions are subject to limitations, conditions, and exceptions
listed under of each of the categories of this chapter. Such text modifies the requirements of Table
11, and in the event there is a conflict between the use(s) identified in Table 23.100.010 Table 11
and the policies or regulations, the policies and regulations shall prevailapply.
C. Shoreline use and development shall be classified by the administratorDirector and regulated under
one or more of the following applicable sections of WCC Chapter 23.10023.40 (Shoreline Use and
Modification Regulations). Unless otherwise stated, all use and development shall also comply with
all of the general policies and regulations of Chapter 23.90 WCC and, if applicable, the policies of
Chapter 23.40 WCC.A proposed development may contain different types of uses and/or
modifications, and may be classified under and be subject to multiple categories (e.g., a marina may
fall under and be subject to Marinas, Moorage, Commercial, and Industrial, depending on what is
proposed).
D. (b) In the Aquatic: shoreline environment designation, only Wwater-dependent uses shall be
allowed only, subject to the use and development regulations of the abutting upland shoreline area
environment designation.

70

Planning Commission Approved Draft with Department of Ecology Required & Recommended
Amendments & Council Amendments

SMP Update – Title 23 Amendments
Table 1. WCC Table 23.100.010

December 7, 2021

(a)

Table 1. Shoreline Use by Environment Designation

Shoreline Area Environment Designation
Shoreline Uses

Urban
Urban Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

Agriculture
Agriculture – General

P(-)

X

P(-)

P(-)

P*

P

P

P(+)X*

X

P

Liquid Manure Storage
Facilities and Spreading

X

X

X

X

P

P

P

X

X

X

Animal Feeding Operations
and Confined Animal
Feeding Operations
(AFOs/CAFOs)

X

X

X

X

P

P

P

X

X

X

Aquaculture – General

P

P*(+)

P

P*(+)

P(+)

P

P

PX(+)

Psee upland

P

Commercial Salmon Net
Pen Facilities

X(*)

X(*)

X(*)

X(*)

X(*)

X(*)

X(*)

X(*)

X(*)

X

Commercial Geoduck
Aquaculture

C(*)

C(*)

C(*)

C(*)

C(*)

C(*)

C(*)

C(*)

C*

C

Comment [CES99]: Making consistent w/
policies for Natural

Aquaculture
Comment [CES100]: Making consistent w/
policies for Natural

Marinas and Launch RampsBoating Facilities
Marinas, including
accessory structures

P

P

C

P

P

PX

C

X

Psee upland

X

Launch ramps – Marina

P

P

PC

P

P

PX

PC

X(*)

Psee upland

X

Launch ramps – Public

P

P

P

P

P

P

P

X/P*

see upland

P

Launch ramps – Residential

X

X

X

X

X

X

X

X

see uplandX

X

Accessory Structures

P(-)

P(-)

C

P(-)

P(-)

P(-)

C

X

see upland
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Shoreline Area Environment Designation
Shoreline Uses
Covered Over-Water
Structures

Urban
Urban Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

P*(+)

P(+)

Water-Dependent
Commercial

P

P*

C*

P

P

P*

C*

X

see upland

P

Water-oriented Related and
Water-Enjoyment
Commercial

P

P*(-)

C*(-)

P

P

P*(-)

C*(-)

X

X(*)

Non-Water-Oriented
Commercial

C

C(-)

C(-)

C

C

C*(-)

C(-)

X

X

C

Commercial

P

Dredging and Dredge Material Disposal
Dredging

C

C

C

C

C

C

C

X/P(*)

C(*)

X/C(*)

Maintenance Dredging

P

P

P

P

P

P

P

P

P*

P*

Dredge Material Disposal

P(*)

P(*)

P(*)

P(*)

P(*)

P(*)

P(*)

P(*)

X(*)

P

C

C

C

C

C

C

C

X

C

C

P/*C

P/*C

P/*C

P/*C

P/*C

P/*C

P(-) / CP/*C

X(*)

C(-) / XC*

X/C(*)

P

P

P

P

X

Psee upland

P

Essential Public Facilities
LandfFill and Excavation
Comment [CES101]: Updated to comply with
WAC 173-26-231(3)(c), which requires a CUP for fill
waterward of the OHWM.

Flood Control Hazard Reduction and Instream Structures
Flood Hazard Reduction
ontrol and Instream
Structures – General

P

P

P
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Shoreline Area Environment Designation
Shoreline Uses
Channelization or Dams for
Hazard ReductionFlood
Control

Urban
Urban Resort
P

P

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

X

P

C

C

X

X

see uplandP

P

Forest Practices
Outside of shorelines of
statewide significance

XP

XP

XP

XP

P

P

P

C(+)

see uplandX

P

Within shorelines of
statewide significance

C

C

C

C

C

C

C

C

C

C

Water-Dependent Industrial
and Port Development

P

X

X

X

P*

P/C*

X

X

see upland

P

Water-oriented Related and
Water-Enjoyment Industrial
and Port development

P

X(*)

X

X

P*(-)

P(-) / C*

X

X

P / C(-)X

P(-)(+)

Existing legal fossil-fuel
refinery operations or
existing legal fossil fuel
transshipment facilities

P

X

X

X

P

C

X

X

C

P

Expansion of existing legal
fossil-fuel refinery
operations or expansion of
existing legal fossil fuel
transshipment facilities

P

X

X

X

P

C

X

X

C

C

New or expansion of
existing legal renewable
fuel refinery operations or
renewable fuel

P

X

X

X

P

C

X

X

C

C

Comment [CES102]: Amended to be consistent
w/ WAC 173-26-241(3)(e)

Industrial and Port
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Shoreline Area Environment Designation
Shoreline Uses

Urban
Urban Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

transshipment facilities
Non-Water-Oriented
Industrial and Port
Development

C

X

X

X

C

C(-)

X

X

X

X

Terminals for PassengerOnly Vessels

P

P

X

X

P

P

X

X

see upland

C

In-Water Log Storage

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

C(-)

X

Dams, Diversion, and
Tailrace Structures for
Hydroelectric Power
Generation

C

X

C

C

C

C

C

X

see uplandP

X

C

C

C

C

C

C

C

X

X

X

Boundary Line Adjustments
and Lot Consolidation

P

P

P

P

P

P

P

X

X

P

Short Plats

P

P

P

P

P

P

P

X

X

P

Subdivisions

P

P

P

P

P

P

P

X

X

P

Mining – General

X

X

X

X

C

C

C

X

C(-) / X*

C

Surface oil or gas drilling

X

X

X

X

X

X

X

X

X

X

P

P

P

P

X

see upland

X

Comment [CES103]: Inserted per Council’s
pending draft fossil fuel amendments.

Comment [CES104]: Moved to Utilities

Institutional
Land Division

Mining

Moorage Structuresage: Docks, Piers, and Mooring Buoys
Private Individual
DockMoorage (other than

P

C

P
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Shoreline Area Environment Designation
Shoreline Uses

Urban
Urban Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

mooring buoys) –
Freshwater
Private Individual
DockMoorage (other than
mooring buoys) – Marine

P

C

C

P

P

P

C

X

see upland

X

Private Shared
DockMoorage

P

C

P

P

P

P

P

X

see upland

X

Private and Shared
Moorage

P

C

P(-) / C(-)

P

P

P

P(-) / C(-)

X(*)

P

Public Moorage (other than
mooring buoys)

C

C

C

C

C

C

C

XC(*)

see uplandP

X

Commercial Moorage (other
than mooring buoys)

C

XC(*)

C

C

C

C

C

X(*)

see uplandP

X

Industrial Moorage (other
than mooring buoys)

C

X

X

X

C

C

X

X(*)

see uplandP

Existing:
P(+*)
New: X

Covered Moorage
Accessory to Permitted
Moorage

CP

CP

X

CP

X

X

X

X

see uplandP

C

Float Plane Moorage
Accessory to Permitted
Moorage

C

C

C

C

C

C

C

X

see uplandP

C

Recreational Mooring
Buoys

P

P

P

P

P

P

P

X

see upland

XP

P

P

P(+)(-)

P

P

P(+)

P(+)(-)

P(+)(-)

P(+) / C(-)

P(+)(-)

Recreational
Water-Oriented Recreation
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Shoreline Area Environment Designation
Shoreline Uses
Non-Water-Oriented
Recreation

Urban
Urban Resort
P

P

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

C

P

C

C

C

C

X

X

P

P

P(+)(-)

Residential
P(-)

/C

P(-)

Single-Family

P

P

/C

Duplex

P

P

P

P

P

P

P

Multi-Family

P

P

C

P

P

X

C

Over-Water Residences

X

X

X

X

X

X

P

P

P

P

P

Groins

C(*)X

C(*)X

X

C(*)X

Breakwaters and Jetties

C(*)

C(*)

C*(+)(-)

Bulkheads and Revetments

P(-)(*)

P(-)(*)

Drift Sills

P

Gabions
Revetments

C(+)(-)

/

X/C*(+)

X

XP

X

X

X

X

X

X

X

X

X

X

P

P

P

P

P

C(*)X

C(*)X

X

X

C(-)(*)X

X

C(*)

C(*)

C(*)

C*(+)(-)

X

C(-)(*)

C(+)(-)(*)

C(-)(*)

P(-)(*)

P(-)(*)

P(-)(*)

C(-)(*)

X(-)(*)

X(*)

C(-)(*)

P

C

P

P

P

C

X

See upland

C

X/C*

X/C*

X/C*

X/C*

X/C*

X/C*

X/C*

X

X

X/C*

X/C*

X/C*

X/C*

X/C*

X/C*

X/C*

X/C*

X

X*

X/C*

P*(+)

P

P*(+)(-)

P

Comment [AP106]: Added new categories/rows
to provide greater clarity.

Restoration and Enhancement
Shoreline Stabilization*

Bioengineering Approaches
& other Soft-Shore
Measures

P

P

P

P

P

P

P

P*(-)(+)

P

P

P

P

P

P

P

X(*)

Comment [CES107]: Changed to prohibited in
favor of using drift sills, which is an added
modification, below.

Signs
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Shoreline Area Environment Designation
Shoreline Uses

Urban
Urban Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic(b)

Cherry
Point Mgmt
Area

Transportation
Transportation Facilities
serving a specific approved
use*

P

P

P(-)

P

P

P

P(-)

X(*)

P(-) / C*(-)

P(-)

Transportation Facilities not
serving a specific approved
use*

C

C

X

C

C

C

X

X

C

X

Utilities
Accessory Utilities

P

P

Local Utilitiesdistribution
facilities

P(-)(+)

P(-)(+)

Regional transmission
facilitiesutilities

C(-)(+)

C(-)(+)

Desalinization Facilities

C(+)

Dams, Diversion, and
Tailrace Structures for
Hydroelectric Power
Generation

C

P

P

P

P

P(-)(+)

P(-)(+)

P(-)(+)

C(-)(+)

C(-)(+)

C(-)(+)

C(-)(+)

C(+)

C(+)

C(+)

C(+)

X

C

C

C

P

(-)(+)

/

C*(+)

P = Permitted, may be subject to policies and regulations of this
program and subject to shoreline substantial development permit
requirements.
C = Shoreline conditional use, subject to policies and regulations of
this program and may be subject to shoreline substantial
development permit requirements.
(-) Subject to limitations.
(+) Subject to conditions.

P

P

P

X(*)

P(-)(+)

/
C (-)(+) / X*

P(-)(+)

C(-)(+)

X(*)

C(-)(+) / X*

C(-)(+)

C(+)

C(+)

X(*)

CP(+-)

C(-)

C

C

X

see upland

X

P(-)(+)

/

C*(+)

P

Comment [AP108]: Revised per Scoping
Document, Item #17i.
Comment [CES109]: Moved from Industrial
and Port

X = Prohibited.
N/A = Not applicable.
* = Refer to the regulations under this use and modification
category for certain caveats.
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(*) Subject to exceptions.
(a) In the event that there is a conflict between the use(s) identified in Table 23.1040.010 and the policies or regulations in
Chapters 23.230, 23.390, or 23.4100 WCC, the policies and regulations shall apply.
(b) Aquatic: Water-dependent use only, subject to the use and development regulations of the abutting upland shoreline area designation.
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23.4100.020 Shoreline Bulk Provisions – Buffers, Setbacks, Height, Open Space and Impervious Surface
Coverage.
A. Policies. Standards for density, setbacks, height, and other provisions should ensure no net loss of
shoreline ecological functions and/or processes and preserve the existing character of the shoreline
consistent with the purpose of the shoreline area designation.
B. Regulations.
A. Table 2. Bulk Regulations for Shoreline Development, Table of Bulk Regulations. WCC Table
23.90.130(C)establishes the minimum required dimensional requirements for development, uses,
and activities including all structures and substantial alteration of natural topography. Dimensional
standards relating to critical areas are governed by the provisions of WCC Chapter 16.16.
Dimensional standards specified in this program shall not exceed the geographic limit of the Act’s
jurisdiction. Additional standards may be established in WCC, Chapter 23.10023.40 (Shoreline Use
and Modification Policies and Regulations).
B. Where the bulk provisions of other County regulations (e.g., Title 20, Zoning) differ, the stricter shall
apply.
A.C.All measurements except height and area shall be measured outward on the horizontal plane and in
the direction that results in the greatest dimension from property lines, or from other features
specified.
A. Except as otherwise stated, the Whatcom County Comprehensive Plan, zoning regulations,
critical areas regulations, flood control regulations, subdivision regulations, health regulations
and other adopted regulatory provisions apply within shoreline jurisdiction. In the event the
provisions of this program conflict with provisions of other county regulations, the more
protective of shoreline resources shall prevail.
B. All use and development activities shall conform to all applicable plans, policies, standards,
guidelines and regulations of other agencies with jurisdiction in shoreline areas.
D. Setbacks.
1. Setbacks shall be pursuant to Table 2; except as allowed by subsection (D)(2).
2. Common-Line Setback for Single-Family Residences. For the purpose of accommodating views
to be adequate and similar, but not necessarily equivalent, for new residences while protecting
predominant shoreline views of the water from legally existing primary residences in developed
residential areas, the shoreline buffer (setback) may be modified for primary residential
structures in the Urban, Shoreline Residential, and Rural environments (only), consistent with
the following. The presence of nearby shacks, sheds, or dilapidated structures does not
constitute the existence of a residence, nor can such structures be used to determine a
common-line setback.
a. Where there are legally established single-family residential primary structures within 150
feet on both sides of the proposed residence, the setback shall be determined as the greater
of either:
i. A common line drawn between the nearest corners of the foundation closest to the
sideyard property line of the proposed residence to each adjacent residence, or
79

Comment [AP110]: Moved from the General
Regulations section (previously WCC 23.90.130).
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at: 1 + Alignment: Left + Aligned at: 2.5" +
Indent at: 2.75"
Comment [CES111]: Incorporated from former
Appendix F of Title 23.
Formatted: Indent: Left: 0.25", Space After:
0 pt, Numbered + Level: 5 + Numbering Style:
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ii. A common line calculated by the average of both adjacent residences’ existing setbacks.
b. Where there is a legally established single-family residential primary structure within 150
feet on only one side of the proposed residence, the common line setback shall be
determined as the greater of either:
i. A common line drawn between nearest corner of the foundation closest to the sideyard
property line of the proposed residence to the adjacent residence and the nearest point
of the standard buffer on the adjacent vacant lot, or
ii. A common line calculated by the average of the adjacent residence’s setback and the
standard buffer for the adjacent vacant lot.
c. When the use of a common-line setback is allowed, compliance with buffer width reduction
and mitigation pursuant to WCC 23.30.010 (Ecological Protection) shall be required.
d. In no case shall development be located waterward of the common-line setback or a
minimum of 50 feet from the ordinary high water mark, unless approved to be closer as part
of a constrained lot review WCC 23.40.170(B).
e. The lot shall not be subject to landslide hazard areas, or riverine or coastal erosion hazard
areas or associated buffers (see WCC 16.16.310).
3. Sideyard setbacks shall be measured from all property lines that intersect the shore side of a lot
or tract; provided, that for development not requiring a wider shoreline buffer, five feet of the
total required sideyard setbacks may be provided on one side and the balance on the other side.
1. and provided further, that, for a single-family residence or duplex on a nonconforming lot that does
not provide sufficient area to meet the standard dimensional requirements for buffers and setbacks,
the nonconforming provisions of WCC 23.50.070 apply.
B.E. Height. Table 2 23.90.130(C) establishes the maximum allowed building height for all primary and
accessory structures within the shoreline jurisdiction. Height is measured according to the definition
in WCC 23.60.080(7)110; provided, that:
1. provided further, that, pPursuant to RCW 90.58.320, and except as allowed by subsections (2 4) of this section, no permit may be issued for any new or expanded building or structure more
than 35 feet above average grade level that will obstruct the view of a substantial number of
residences on or adjoining such shorelines except where the program does not prohibit such
development and only when overriding considerations of the public interest will be served. The
applicant/proponent shall be responsible for providing sufficient information to the
administrator to determine that such development will not obstruct the view of a substantial
number of residences on or adjoining such shorelineswhether this standard is met.
2. In the Urban Resort shorelines designationonly, commercial and multifamilyunit residential
development more than 100 feet from the ordinary high water mark may exceed the standard
height limit, up to a maximum height of 75 feet when approved with through a shoreline
conditional use permit, up to a maximum height of 75 feet; provided, that specific location
design and other conditions may be imposed to meet the policies and regulations of this
program;
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Comment [DOE-Req113]: Required Change. –
This change restores the existing language to apply
the common-line setback provisions only to existing
structures within 50-feet of a proposed residence.
The amendment record contains no justification to
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is two to three times the width of most existing lots
where view these provisions would apply. The No
Net Loss analysis related to this change does not
take into consideration the increase in applicability
if these setback reductions county-wide by
increasing the distance from 50-feet to 100-feet.

Comment [DOE-Req114]: Required Change –
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referenced constrained lot provisions found at WCC
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the common-line setback standards of
23.40.020.d.2. The change eliminates an endless
loop to where the two provisions continue to refer
to one another without resolve, and clarifies that
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waterward of existing development through either
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3. In the Urban Resort shoreline environment designation, lodging developments over 35 feet in
height may be allowed. However, due to the potential for adverse impacts upon adjacent uses
and the community from such development, special consideration must be given to the
following factors during review of such proposals:
a. Urban services, including sanitary sewers, public water supply, fire protection, storm
drainage, and police protection, must be provided at adequate levels to protect the public
health, safety, and welfare.
b. Circulation, parking areas, and outdoor storage or loading areas should be adequate in size
and designed so that the public safety and local aesthetic values are not diminished. Such
areas should be screened from open space areas by landscaping, fences or similar
structures, or grade separation.
c. Recreational needs of building clientele must be provided for through on-site recreation
facilities and access to shorelines. The variety and number of on-site recreation facilities
should increase proportionately as density increases.
4. In the Cherry Point Management Area, cranes, gantries, mobile conveyors, light standards, and
similar equipment necessary for the functions of water-dependent uses or the servicing of
vessels may extend above the applicable maximum height limit provided in Table 1, provided
that such structures shall be designed to minimize view obstruction.
5. Residential accessory structures that are not waterward of the primary structure may be built to
the maximum height for the environment designation.
F. Open Space. Open space shall be provided for certain types of development, use, or activities. The
amount of open space, as a percentage of lot coverage, shall be as provided in Table 2, below.
C.G.
Uses Allowed in Buffers and Setbacks. The following development activities are not subject
toallowed in buffers and setbacks; provided, that they are constructed and maintained in a manner
that minimizes adverse impacts on shoreline functions and processes; and provided further, that
they comply with all the applicable regulations in WCC Chapter 16.16, including mitigation:
1. Those portions of approved private water-dependent development or public water-oriented
development that require a location waterward of the ordinary high water mark of streams,
rivers, lakes, ponds, marine shorelines, associated wetlands, and/or within their associated
buffers.
2. Accessory and uUnderground utilities.
3. Necessary power poles and transmission towers are not subject to height limits but shall not be
higher than necessary to achieve the intended purpose.
4. Modifications to existing development that are necessary to comply with environmental
requirements of any state or federal agency, when otherwise consistent with this program;
provided, that the decision maker determines that the facility cannot meet the dimensional
standard and accomplish the purpose for which it is intended and the facility is located,
designed, and constructed to meet specified dimensional standards to the maximum extent
feasible, and the modification is in conformance with the provisions of Chapter WCC 23.50.070
(Nonconforming Uses, Structures, and Lots) for nonconforming development and uses.
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5. Roads, railways, and other essential public facilities that must cross shorelines and are necessary
to access approved water-dependent development.
6. Stairs and walkways no greater than four feet in width and no higher than nor 18 inches in
height above grade, except for railings.; provided, that where ADA requirements apply, such
facilities may be increased to five feet in width and the height requirement may be waived to
provide for site-specific ADA compliance. Stairways shall conform to the existing topography to
the extent feasible and minimize impervious surfaces.
7. Shared moorages shall not be subject to sideyard setbacks when located on or adjacent to a
property line shared in common by the project proponents and where appropriate easements
or other legal instruments have been executed providing for ingress and egress to the facility.
8. Retaining walls or similar slope stabilization structures, when associated with an approved
shoreline use or development consistent with the provisions of this program and demonstrated
to be necessary for the approved use or development through a geotechnical analysis.
9. Where permitted, fences, walls other than those allowed by 23.70.020(G)(8) aboveretaining
walls, hedges and other similar structures shall be limited to four feet in height within shoreline
setbacks and six feet in height outside of shoreline setbacks; provided, that the Director may
exempt security fencing from this requirement as required by federal or state regulations.
10. Signs.
a. On publicly owned park properties, interpretive, wayfinding, and park identification signs.
b. Signage required by state or federal security requirements.
11. Passive recreation facilities that are part of a non-motorized trail system or environmental
education program, including walkways, wildlife viewing structures, or public education trails;
provided, that all the criteria in WCC 23.40.160(A)(6) (Recreation) are met:.
12. Residential accessory structures that are not waterward of the primary structure may be built to
the maximum height for the designation.Accessory sStructures. as allowed by 16.16.720(G)(4)
Habitat Conservation Areas – Use and Modification. When located in the shoreline jurisdiction,
residential water-oriented recreational accessory structures—such as a boat equipment storage
shed, an small uncovered boat storage rack, a fire pit, and a pathway leading to the shoreline –
may be permitted in an HCA buffer; provided,
a. Such structures are located as far from the shoreline as feasible and on previously-impacted
buffer areas;
b. The maximum area, inclusive of existing lawfully-established accessory structures, They shall
be limited to 10% of the buffer’s area or 500 square feet, whichever is less;
c. No more than 20% of the linear length of shoreline is occupied by a building or structure;
d. Individual structures shall be limited to a total footprint area of 100-square feet and 10-feet
in height; and
e. The shoreline is 75% or at ratios outlined in WCC 16.16.760, whichever is greater, planted (or
replanted) with native vegetation to a minimum depth of 15 feet landward from the ordinary
high water mark.
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f.

This provision shall not apply to residential developments authorized using the constrained
lot provisions of WCC 23.40.150(B).
13. Residential structures which share a common wall with the primary structure shall be
considered an extension of the primary structure (i.e., an attached garage) and may be built to
the maximum height for the designation.
14. Height limits contained in this program for accessory structures iIn the Rural, Resource, or
Conservancy shoreline environments, accessory structures that are 150 feet or greater from the
OHWM of the Nooksack or Sumas Rivers may be built to the maximum height for the
designation. shall not apply within shoreline jurisdiction of the Nooksack and Sumas Rivers
beyond 150 feet from the OHWM.
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Table 2. Bulk Regulations for Shoreline DevelopmentWCC Table 23.90.130(C) Buffer, Setbacks, Height, Open Space, and
Impervious Surface Coverage Standards for Shoreline Development

Cherry Point
Mgmt Area

Aquatic

Natural

Conservancy

Resource

Rural

Shoreline
Residential

Shoreline Uses

Urban
Conservancy

Urban
Resort

Urban

Shoreline Environment Area Designation

Agriculture
Shoreline Buffer(1)
Setback
• Side Setback(

2,3)

Maximum Height Limit(5)
(a/b)
Impervious Surface
Coverage

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
20'

N/A

35'

N/A

20'

20'

35' / 35' 35' / 35'

20'
35' /
35'

Per the underlying zone district, WCC Title 20.

20'

20'

35' / 35' 35' / 35'
◊◊
(9)
10%

◊◊
(9)
10%

N/A

N/A

20’

N/A

N/A

35’

Per the underlying zone district,
WCC Title 20.

Aquaculture
Shoreline Buffer(1)
Setback
• Side Setback(

2,3)

Height(4,5)

*Maximum
Height Limit (a/b)
Open Space %

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
10'
25' /
35'
30%

Impervious Surface
Coverage

10'

10'

10'

25' / 35' 20' / 30' 25' / 35'
40%

50%

30%

10'
20' /
30'
50%

Per the underlying zone district, WCC Title 20.

10'

15'

20' / 30' 15' / 25'
50%

60%

◊◊
(9)
10%

◊◊
(9)
10%

N/A

N/A

20’

N/A

10'

20' / 30'

N/A

N/A

30%

Per the underlying zone district,
WCC Title 20.

Commercial
Shoreline Buffer(1)
Setback
• Side Setback(

2,3,6)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
5' +

5' +

10' +

10' +

25' / 35' 20' / 30' 25' / 35'

10' +

15' +

*Maximum Height(4,5)
Height Limit (a/b/g)

25' /
35'

Open Space % (c/d)

30% /
15%

50% /
25%

50% /
25%

60% /
30%

Impervious Surface
Coverage

Per the underlying zone district, WCC Title 20.

◊◊
(9)
10% )

◊◊
(9)
10%

40% /
20%

60% /
30%

30% /
15%

20' /
30'

10' +

20' / 30' 15' / 25'

N/A

N/A

15’

N/A

15'

35’

N/A

N/A

30% /
15%

Per the underlying zone district,
WCC Title 20.

Boating Facilities: Marinas and Launch Ramps
Shoreline Buffer(1)
Setback

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
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Urban

Urban
Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic

Cherry Point
Mgmt Area

Shoreline Environment Area Designation

10'

10'

10'

10'

10'

10'

15'

N/A

N/A

20’

Shoreline Uses
• Side Setback(

2,3)

*Maximum
Height(4,5)Height Limit
(a/b)

25' /
35'

Open Space % (c/d)

15%

Impervious Surface
Coverage

25' / 35' 25' / 35' 25' / 35'

30%

50%

15%

20' /
25'
30%

Per the underlying zone district, WCC Title 20.

20' / 25' 15' / 25'

30%

50%

◊◊
(9)
10%

◊◊
(9)
10%

N/A

N/A

25' / 35'

N/A

N/A

15%

Per the underlying zone district,
WCC Title 20.

Mining
Shoreline Buffer(1)
Setback
• Side Setback(

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers

2,3)

Open Space %
Impervious Surface
Coverage

N/A

N/A

N/A

N/A

50'

50'

100'

N/A

N/A

50’

N/A

N/A

N/A

N/A

50%

50%

50%

N/A

N/A

50%

◊◊
(9)
10%

◊◊
(9)
10%

Per the underlying zone district, WCC Title 20.

Per the underlying zone district,
WCC Title 20.

Industrial and Port Development
Shoreline Buffer(1)
Setback
• Side Setback(

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
30'

2,3)

Maximum
Height(5)Height Limit
(a/b)

35' /
35'

Open Space %

30%

Impervious Surface
Coverage

10'

30'

30'

15' / 25' 20' / 30' 35' / 35'

40%

60%

30%

40'
25' /
35'
50%

Per the underlying zone district, WCC Title 20.

40'

60'

25' / 35' 25' / 35'

50%

60%

◊◊
(9)
10%

◊◊
(9)
10%

N/A

N/A

40’

N/A

20'

25' / 35'

N/A

N/A

30%

Per the underlying zone district,
WCC Title 20.

Land Division
Shoreline Buffer(1)

Per Shoreline Buffer Standards in WCC 23.30.040
Based on shoreline use

(2,3)

Side Setback
Maximum

Height(5)

(a/b)

Open Space %
Impervious Surface
Coverage

Based on shoreline use
30%

40%

50%

30%

50%

Per the underlying zone, WCC Title 20.

50%
10%

(9)

60%
10%

(9)

N/A

N/A

30%

Per the underlying zone, WCC
Title 20.

Recreation
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• Side Setback(

2,3)

Cherry Point
Mgmt Area

Aquatic

Natural

Conservancy

Resource

Rural

Shoreline
Residential

Shoreline Uses
Shoreline Buffer(1)
Setback

Urban
Conservancy

Urban
Resort

Urban

Shoreline Environment Area Designation

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
10'

10'

15'

10'

25' / 35' 20' / 35' 25' / 35'

15'

20'

*Maximum Height(4,5)
Height Limit (a/b)

25' /
35'

Open Space % (c/d)

30% /
25%

50% /
60%

50% /
60%

60% /
75%

Impervious Surface
Coverage

Per the underlying zone district, WCC Title 20.

◊◊
(9)
10%

◊◊
(9)
10%

40% /
40%

50% /
60%

30% /
25%

20' /
35'

15'

20' / 35' 15' / 25'

20'

N/A

20’

10' / 15'

15'

20' / 35'

95%

N/A

30% /
25%

Per the underlying zone district,
WCC Title 20.

Residential – Single-Family and Duplex
Shoreline Buffer(1)
Setback
◊ Maximum Density(8)
• Side

2,3)
Setback(

*Maximum Height(4,5)
Height Limit (a/b)
Impervious Surface
Coverage

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
6:1 ac. 22:1 ac.
5'
30' /
30'

5'

6:1 ac.
10'

6:1 ac. 1:1 ac. 1:20 ac.
5'

30' / 30' 30' / 35' 30' / 30'

10'
30' /
35'

Per the underlying zone district, WCC Title 20.

10'

1:1 ac.

N/A

N/A

1:1 ac

15'

15'

N/A

20’

30' / 35'

N/A

30' / 35'

30' / 35' 30' / 35'
◊◊
(9)
10%

◊◊
(9)
10%

Per the underlying zone district,
WCC Title 20.

Residential – Multifamily (3 – 6 units)
Shoreline Buffer(1)
Setback
◊ Maximum Density(8)
• Side

2,3,6)
Setback(
(e/f)

Height(4,5)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
6:1 ac. 22:1 ac.
5' +

5' +

6:1 ac.
15' +

6:1 ac. 1:1 ac. 1:20 ac.
5' +

30' / 40' 30' / 35' 30' / 40'

15' +

*Maximum
Height Limit (a/b/g)

30' /
40'

Open Space %

30%

Impervious Surface
Coverage

Per the underlying zone district, WCC Title 20.

40%

60%

30%

30' /
35'
50%

15' +

1:1 ac.

N/A

N/A

N/A

20'

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

Per the underlying
zone district, WCC
Title 20.

N/A

30' / 35' 30' / 35'
50%

60%

◊◊
(9)
10%

◊◊
(9)
10%

Residential – Multifamily (7+ units)
Shoreline Buffer(1)
Setback
◊ Maximum Density(8)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
6:1 ac. 22:1 ac.

6:1 ac.

6:1 ac. 1:1 ac. 1:20 ac.

1:1 ac.

N/A

N/A

N/A
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Urban
Resort

Urban
Conservancy

Shoreline
Residential

Rural

Resource

Conservancy

Natural

Aquatic

Cherry Point
Mgmt Area

Urban

Shoreline Environment Area Designation

5' +

15' +

5' +

15' +

15' +

20'

N/A

N/A

N/A

Shoreline Uses
• Side Setback(

2,3,6)

(e/f) 5' +

*Maximum Height(4,5)
Height Limit (a/b/g)

30' /
40'

30' / 40' 30' / 35' 30' / 40'

Open Space

30%

Impervious Surface
Coverage

Per the underlying zone district, WCC Title 20.

40%

50%

30%

30' /
35'
50%

30' / 35' 30' / 35'
50%

60%

◊◊
(9)
10%

◊◊
(9)
10%

N/A

N/A

N/A

N/A

N/A

N/A

Per the underlying
zone district, WCC
Title 20.

N/A

Residential – Decks and Accessory Structures
Shoreline Buffer(1)
Setback
• Side Setback(
*Height

2,3)

Limit(4)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
5'

5'

10'

5'

10'

10'

15'

15'

N/A

15'

15'

15'

15'

15'

15'

15'

15'

N/A

Transportation Facilities
Shoreline Buffer(1)
Setback

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers

Signs
**Shoreline Buffer(1,7)
Setback
• Side Setback(

1,2,3)

*Maximum Height(4,5)
Height Limit (a/b)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
5'

5'

10'

10' /
15'

10' / 15' 6' / 10'

5'

10'

10' / 15' 6' / 10'

10'

15'

N/A

N/A

10’

6' / 10'

6' / 10'

N/A

10'

6' / 10'

Utilities
Shoreline Buffer(1)
Setback
• Side Setback

(1,2,3)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
Chapter 16.16 WCC, Buffers
5'

5'

10'

5'

20' / 35' 20' / 20' 20' / 35'

10'

*Maximum Height(4,5)
Height Limit (a/b)

20' /
35'

Open Space %

30%

Impervious Surface
Coverage

Per the underlying zone district, WCC Title 20.

40%

60%

30%

20' /
20'
50%

10'

15'

20' / 20' 20' / 20'
50%

60%

◊◊
(9)
10%

◊◊
(9)
10%

N/A

N/A

10’

N/A

N/A

20' / 20'

N/A

N/A

50%

Per the underlying zone district,
WCC Title 20.

All Other Development
Shoreline Buffer(1)

Per Shoreline Buffer Standards in WCC 23.30.040Per Whatcom County Critical Areas Ordinance,
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N/A

N/A

N/A

N/A

N/A

N/A

Cherry Point
Mgmt Area

Aquatic

Conservancy

Resource

Natural

Setback

Rural

Shoreline
Residential

Shoreline Uses

Urban
Conservancy

Urban
Resort

Urban

Shoreline Environment Area Designation

Chapter 16.16 WCC, Buffers
(2,3)

• Side Setback

Height(4,5)

10'

10'

10'

10'

25' / 35' 25' / 35' 20' / 30'

15'

*Maximum
Height Limit (a/b)

25' /
35'

Open Space %

30%

Impervious Surface
Coverage

Per the underlying zone district, WCC Title 20.

40%

60%

30%

20' /
30'

15'

20'

20' / 30' 20' / 30'

50%

50%

60%

◊◊
(9)
10%

◊◊
(9)
10%

Per the underlying
zone district, WCC
Title 20.

Footnotes:
(1) = Water dependent development shall have a buffer of zero feet. Unless specifically exempted from setback
requirements in WCC 23.40.020, minimum required setbacks for permanent freestanding signs are 50 feet from
the OWHM where not subject to critical areas or buffers. Other non-water dependent uses that may be allowed
within the shoreline buffer are identified in WCC 23.40.020(G).
(2) = Roof overhangs or other architectural features shall not project further than 18 inches into the side setbacks.
(3) = A side setback of 5 feet applies to residential decks and accessory structures 15 feet tall or less.
(4) = Maximum height for accessory structures is 15 feet, except as provided in WCC 23.40.020(E).
(5) = Maximum height is as shown, except as provided in WCC 23.40.020(E).
(6) = Add five feet of setback for each five feet of height over 15 feet.
(7) = See WCC 23.40.200 (Signs) for additional allowances and restrictions.
(8) = Maximum allowable development density shall be calculated pursuant to the applicable underlying zone
district, per WCC Title 20; provided, that maximum allowable density in dwelling units/acre shall not exceed the
density ratios identified above. Density shall be calculated based on the total area of the parent parcel including
those areas located outside of shoreline jurisdiction. Submerged lands and/or tidelands within the boundaries of
any waterfront parcel that are located waterward of the ordinary high water mark shall not be used in density
calculations.
(9) = Where the maximum total impervious surface percentage does not allow 2,500 square feet of total
impervious surface area, 2,500 square feet shall be allowed.
(a/b) = “a” Aapplies to structures within 100 feet of OHWM or wetland edge; .
“b” a= Applies to structures more than 100 feet from OHWM or wetland edge.
(c/d) = “c” aApplies to development that includes overnight lodging; .
“d” = Aapplies to development that does not include overnight lodging.
(e/f) e = “e” Aapplies to structures not more than 35 feet high; .
“f” = Aapplies to structures more than 35 feet high.
g = Height limit may be increased to 75 feet via conditional use permit – see WCC 23.90.130(B)(5).
+
*

= Add five feet of setback for each five feet of height over 15 feet.
= Maximum height for accessory buildings is 15 feet.

88

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments

December 7, 2021

** = See WCC 23.100.140(B)(10) through (14).
•
= Roof overhangs or other architectural features shall not project further than 18 inches into the side yard
setbacks.
◊ = Maximum allowable development density shall be calculated pursuant to the applicable underlying zone
district, per WCC Title 20; provided, that maximum allowable density in dwelling units/acre shall not exceed the
density ratios identified above. Density shall be calculated based on the total area of the parent parcel including
those areas located outside of shoreline jurisdiction. Submerged lands and/or tidelands within the boundaries of
any waterfront parcel that are located waterward of the ordinary high water mark shall not be used in density
calculations.
◊ ◊ = Where the maximum total impervious surface percentage does not allow 2,500 square feet of total
impervious surface area, 2,500 square feet shall be allowed.
N/A = Not applicable.
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23.40.030 General Shoreline Use and Modification Regulations
A. Proposed uses and developments shall limit the number and extent of shoreline modifications.
B. Shoreline uses and developments that are water-dependent shall be given priority. Permit
conditions may limit the range of uses or sites developed for such uses.
B.C. Interim non-water-dependent uses authorized as a shoreline conditional use may be allowed to
respond to short-term market conditions; provided, that permit conditions are placed on such uses
to provide for a specific timetable or review process to ensure water-dependent use of the
development in the long term.
C.D.
Shoreline uses and developments shall be located, designed, and managed so that other
appropriate uses are neither subjected to substantial or unnecessary adverse impacts, nor deprived
of reasonable, lawful use of navigable waters, other publicly owned shorelines, or private property.
D.E.Navigable waters shall be kept free of obstructions for the general benefit of the region, state, and
nation. No use or development shall be allowed to effectively exclude other appropriate uses from
navigable waters.
F. Shoreline uses and developments shall be located in a manner so that shoreline stabilization is not
likely to become necessary in the future.
G. Accessory uses and structures that do not require a shoreline location shall be sited away from the
land/water interface and not placed waterward of the principal use unless otherwise allowed by this
Program.
E.H.Nothing in the policies or regulations may be construed as to impinge on tribal treaty rights
exercised within usual and accustomed areas.
I. No flood control works or instream structureshoreline use or development may commence without
the proponentdeveloper having obtained all applicable federal, state, and local permits and
approvals, including but not limited to a Hydraulic Permit Application (HPA) from the State
Department of Fish and Wildlife.
J. Use of motor vehicles including unlicensed off-road vehicles is permitted only on roads or trails
specifically designated for such use. Motor vehicle use, except for vessels and float planes, is
prohibited waterward of the ordinary high water mark, on tidelands, public or private beaches,
wetlands and/or their associated buffers; except as necessary for public health and safety or
permitted maintenance activities associated with approved developments or as otherwise
permitted.
K. Buildings, fencing, walls, hedges, and similar features shall be designed, located, and constructed in
a manner that does not preclude or significantly interfere with wildlife movement to or from
important habitat areas consistent with the applicable provisions of this program; provided, that the
Director may exempt security fencing associated with residential, industrial, and/or commercial
developments from this requirement on a case-by-case basis.

37
38

23.4100.030 040 Agriculture.
A. Policies.
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1. This program recognizes the importance of agriculture in Whatcom County and supports its
continued economic viability. This program allows for ongoing agricultural activities and should
protect agricultural lands from conflicting uses such as intensive or unrelated residential,
industrial or commercial uses, while also maintaining shoreline ecological functions and
processes.
2. Agricultural uses and development in support of agricultural uses should be conducted in such a
manner as to assure no net loss of shoreline ecological functions and processes and avoid
substantial adverse impacts on other shoreline resources and values.
3. Conversion of agricultural uses to other uses should comply with all policies and regulations for
nonagricultural uses.
Regulations.
General.
1. Agricultural activities within shorelines are governed by the critical areas regulations in WCC
Chapter 16.16, including the conservation program on agricultural lands (CPAL) provided for in
thereinWCC 16.16.290.
1.2. Accessory uses and buildings shall observe critical area buffer requirements as defined in (see
WCC Chapter 16.16); except that utility development associated with an approved agriculture
activity or development may encroach on critical area buffers where it can be demonstrated
that the proposed utility development is essential to the agriculture activity or development and
that such development complies with the general provisions of WCC Chapter 16.16; such
utilities shall be placed underground where feasible.
2.3. Intentional discharge of any manure storage facility into ground or surface water is prohibited.
3.4. Feedlots are prohibited in critical areas and their buffers as defined in(see WCC Chapter 16.16).
4.5. Conversion of agricultural uses to other uses shall comply with the provisions of WCC
Chapter 16.16 and this program for the proposed use.
Regulations for Specific Shoreline Environment Designations.
5.1. In the Natural shoreline environment, only low-intensity agricultural activities are permitted;
provided, that the use does not expand or alter agricultural practices in a manner inconsistent
with the purpose of this designation.
Shoreline Area Regulations.
1. Urban. Agricultural activities are permitted subject to policies and regulations of this program,
except that new liquid manure storage facilities and liquid manure spreading are not permitted.
2. Urban Resort. New agricultural activities are prohibited.
3. Urban Conservancy. Agricultural activities are permitted subject to policies and regulations of
this program, except that new animal feeding operations/concentrated animal feeding
operations (AFO/CAFOs) are not permitted.
4. Shoreline Residential. Agricultural activities are permitted subject to policies and regulations of
this program, except that new liquid manure storage facilities and liquid manure spreading are
not permitted.
5. Rural. Agricultural activities are permitted subject to policies and regulations of this program.
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6. Resource. Agricultural activities are permitted subject to policies and regulations of this
program.
7. Conservancy. Agricultural activities are permitted subject to policies and regulations of this
program.
8. Natural. Low intensity agricultural activities are permitted subject to policies and regulations of
this program; provided, that the use does not expand or alter agricultural practices in a manner
inconsistent with the purpose of this designation. All other agricultural activities are prohibited.
Aquatic. New agricultural activities are prohibited. Farming of fin fish, shellfish and management
of other aquatic products are subject to the policies and regulations for aquaculture under
WCC 23.100.030.

11
12
13

23.4100.040 050 Aquaculture.
Aquaculture in shoreline areas shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC.

14
15
16

Nothing in these policies or regulations may be construed as to impinge on tribal treaty rights exercised
within usual and accustomed areas. See also the policy in subsection (A)(8)of this section and the
regulation in subsection (B)(1)(u) of this section.
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A. Policies.
A. Aquaculture is a water-dependent use and, when consistent with control of pollution and
avoidance of adverse impacts to the environment and preservation of habitat for resident native
species, is a preferred use of the shoreline (WAC 173-26-241(3)(b)).
B. Potential locations for aquaculture activities are relatively restricted because of specific
requirements related to water quality, temperature, oxygen content, currents, adjacent land
use, wind protection, commercial navigation, and salinity. The technology associated with some
forms of aquaculture is still experimental and in formative states. Therefore, some latitude
should be given when implementing the regulations of this section; provided, that potential
impacts on existing uses and shoreline ecological functions and processes should be given due
consideration.
C. Preference should be given to those forms of aquaculture that involve lesser environmental and
visual impacts and lesser impacts to native plant and animal species. In general, projects that
require no structures, submerged structures or intertidal structures are preferred over those
that involve substantial floating structures. Projects that involve little or no substrate
modification are preferred over those that involve substantial modification. Projects that involve
little or no supplemental food sources, pesticides, herbicides or antibiotic application are
preferred over those that involve such practices.
D. Community restoration projects associated with aquaculture should be reviewed and permitted
in a timely manner.
E. Aquaculture activities should be designed, located and operated in a manner that supports longterm beneficial use of the shoreline and protects and maintains shoreline ecological functions

Comment [CES135]: Addressed in use table
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173-26-241(3)(b)
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and processes. Aquaculture should not be permitted where it would result in a net loss of
shoreline ecological functions; adversely affect the quality or extent of habitat for native species
including eelgrass, kelp, and other macroalgae; adversely impact other habitat conservation
areas; or interfere with navigation or other water-dependent uses.
F. Aquaculture that involves significant risk of cumulative adverse effects on water quality,
sediment quality, benthic and pelagic organisms, and/or wild fish populations through potential
contribution of antibiotic resistant bacteria, or escapement of nonnative species, or other
adverse effects on ESA-listed species should not be permitted.
G. The county should actively seek substantive comment on any shoreline permit application for
aquaculture from all appropriate federal, state and local agencies; the Lummi Nation, Nooksack
Tribe, and other affected tribes; and the general public regarding potential adverse impacts.
Comments of nearby residents or property owners directly affected by a proposal should be
considered and evaluated, especially in regard to use compatibility and aesthetics.
H. The rights of treaty tribes to aquatic resources within their usual and accustomed areas should
be addressed through the permit review process. Direct coordination between the
applicant/proponent and the tribe should be encouraged.
I. Consideration should be given to both the potential beneficial impacts and potential adverse
impacts that aquaculture development might have on the physical environment; on other
existing and approved land and water uses, including navigation; and on the aesthetic qualities
of a project area.
J. Legally established aquaculture enterprises, including authorized experimental projects, should
be protected from incompatible uses that may seek to locate nearby. Use or developments that
have a high probability of damaging or destroying an existing aquaculture operation may be
denied.
K. Experimental aquaculture projects in water bodies should be limited in scale and should be
approved for a limited period of time. Experimental aquaculture means an aquaculture activity
that uses methods or technologies that are unprecedented or unproven in the state of
Washington.
B. Regulations.
A. General.Site Design and Operation.
1. Aquaculture activities proposed within Shorelines of Statewide Significance shall be subject to,
first, the policies contained in Chapter 23.40 WCC , Shorelines of Statewide Significance, and,
second, the policies and regulations contained in this section.
2.1. Aquaculture that involves little or no substrate modification shall be given preference over
those that involve substantial modification. The applicant/proponent shall demonstrate that the
degree of proposed substrate modification is the minimum necessary for feasible aquaculture
operations at the site.
3.2. The installation of submerged structures, intertidal structures, and floating structures shall be
allowed only when the applicant/proponent demonstrates that no alternative method of
operation is feasible.
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4.3. Aquaculture proposals that involve substantial substrate modification or sedimentation through
dredging, trenching, digging, mechanical clam harvesting, or other similar mechanisms, shall not
be permitted in areas where the proposal would adversely impact existing kelp beds or other
macroalgae, eelgrass bedscritical saltwater habitat, or other fish and wildlife habitat
conservation areas.
5.4. Aquaculture activities, which that would have a significant adverse impact on natural, dynamic
shoreline processes or which that would result in a net loss of shoreline ecological functions,
shall be prohibited.
6. Aquaculture uses and facilities shall be located at least 600 feet from any national wildlife refuge
lands; except that:
i. Projects involving substantial substrate modification and/or fish net pens, if authorized,
shall be located 1,500 feet or more from such areas.
ii. Lesser distances may be authorized by permit if it is demonstrated by the
applicant/proponent that the wildlife resource will be protected and if the change is
supported by the WDFW, the Lummi Nation and/or Nooksack Tribe.
iii. Greater distances may be required if supported by the reviewing resource agencies and/or
where there is sound evidence demonstrating that a greater distance is required.
7.5. Unless otherwise provided in the shoreline permit issued by the County, repeated introduction
of an approved organism in the same location shall require approval by the County only at the
time the initial aquaculture use permit is issued. Introduction, for purposes of this section, shall
mean the placing of any aquatic organism in any area within the waters of Whatcom County
regardless of whether it is a native or resident organism within the county and regardless of
whether it is being transferred from within or without the waters of Whatcom County.
8.6. The rights of treaty tribes to aquatic resources within their usual and accustomed areas shall be
addressed through direct coordination between the applicant/proponent and the affected
tribe(s) through the permit review process.
B. Site Design and Operation.
1. Aquaculture practices shall be designed to minimize use of artificial substances and shall use
chemical compounds that are least persistent and have the least impact on plants and animals.
2. Aquaculture structures and equipment shall be of sound construction and shall be so
maintained. Abandoned or unsafe structures and/or equipment shall be removed or repaired
promptly by the owner, including when a business ceases operations. Where any structure
might constitute a potential hazard to the public in the future, the County shall require the
posting of a bond commensurate with the cost of removal or repair. The County may abate an
abandoned or unsafe structure, following notice to the owner, if the owner fails to respond in
30 days and may impose a lien on the related shoreline property or other assets in an amount
equal to the cost of the abatement. Bonding requirements shall not duplicate requirements of
other agencies.
3. All floating and submerged aquaculture structures and facilities in navigable waters shall be
marked in accordance with U.S. Coast Guard requirements.
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4. Predator control shall not involve the killing or harassment of birds or mammals. Approved
controls include, but are not limited to, double netting for seals, overhead netting for birds, and
three-foot-high fencing or netting for otters. The use of other nonlethal, non-abusive predator
control measures shall be contingent upon receipt of written approval from the National Marine
Fisheries Service and/or the U.S. Fish and Wildlife Service, as required.
5. Aquaculture wastes shall be disposed of in a manner that will ensure strict compliance with all
applicable governmental waste disposal standards, including but not limited to the Federal
Clean Water Act, Section 401, and the Washington State Water Pollution Control Act
(Chapter 90.48 RCW). No garbage, wastes, or debris shall be allowed to accumulate at the site of
any aquaculture operation.
6. No processing of any aquaculture product, except for the sorting or culling of the cultured
organisms and the washing or removal of surface materials or organisms after harvest, shall
occur in or over the water unless specifically approved by permit. All other processing and
processing facilities shall be located on land and shall be subject to the policies of the Whatcom
County Comprehensive Plan Chapter 11 (Shorelines) and regulations of
WCC 23.40.10023.40.120 (Industrial and Port Development), in addition to the regulations in
this section.
7. For aquaculture projects using over-water structures, storage of necessary tools and apparatus
waterward of the ordinary high water mark shall be limited to containers of not more than three
feet in height, as measured from the surface of the raft or dock; provided, that in locations
where the visual impact of the proposed aquaculture structures will be minimal, the County may
authorize storage containers of greater height. In such cases, the burden of proof shall be on the
applicant/proponent. Materials which that are not necessary for the immediate and regular
operation of the facility shall not be stored waterward of the ordinary high water mark.
8. The County shall reserve the right to require aquaculture operations to carry liability insurance
in an amount commensurate with the risk of injury or damage to any person or property as a
result of the project. Insurance requirements shall not be required to duplicate requirements of
other agencies.
9. Where aquaculture activities are authorized to use public County facilities, such as boat
launches or docks, the County shall reserve the right to require the applicant/proponent to pay
a portion of the cost of maintenance and any required improvements commensurate with the
use of such facilities.
C. Additional Standards for Net Pens.
1. Fish net pens and rafts shall meet the following criteria in addition to the other applicable
regulations of this section:
a. Fish net pens shall meet, at a minimum, state-approved administrative guidelines for the
management of net pen cultures. In the event there is a conflict in requirements, the more
restrictive requirement shall prevail.
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b. Fish net pens shall not occupy more than two surface acres of water area, excluding
booming and anchoring requirements. Anchors that minimize disturbance to substrate, such
as helical anchors, shall be employed. Such operations shall not use chemicals or antibiotics.
c. Aquaculture proposals that include net pens or rafts shall not be located closer than one
nautical mile to any other aquaculture facility that includes net pens or rafts; provided, that
a lesser distance may be authorized if the applicant/proponent can demonstrate that the
proposal will be consistent with the environmental and aesthetic policies and objectives of
the Whatcom County Comprehensive Plan Chapter 11 (Shorelines). If a lesser distance is
requested, the burden of proof shall be on the applicant/proponent to demonstrate that the
cumulative impacts of existing and proposed operations would not be contrary to the
policies of the Comprehensive Plan and regulations of this program.
d. Net cleaning activities shall be conducted on a frequent enough basis so as not to violate
state water quality standards. When feasible, the cleaning of nets and other apparatus shall
be accomplished by air drying, spray washing, or hand washing.
e. In the event of a significant fish kill at the site of a net pen facility, the fin fish aquaculture
operator shall submit a timely report to the Whatcom County Health Department,
Environmental Health division, and the Whatcom County Planning and Development
Services Department stating the cause of death and shall detail remedial action(s) to be
implemented to prevent reoccurrence.
2. Commercial salmon net pen facilities shall not be located in Whatcom County waters, except for
lLimited nonprofit penned cultivation of wild salmon stocks during a limited portion of their
lifecycle to enhance restoration of native stocks when such activities involve minimal
supplemental feeding and no use of chemicals or antibiotics.s shall not be considered
commercial salmon net pen facilities and may be permitted.
D. Additional Standards for Commercial Geoduck Aquaculture.
1. Commercial geoduck aquaculture shall only be allowed where sediments, topography, land, and
water access support geoduck aquaculture operations without significant clearing or grading.
2. Shoreline conditional use permits are required for new commercial geoduck aquaculture and
existing aquaculture being converted to commercial geoduck aquaculture. However, shoreline
conditional use permits must take into account that commercial geoduck operators have a right
to harvest geoduck once planted and all subsequent cycles of planting and harvest shall not
require a new shoreline conditional use permit.
3. A substantial development permit is not required for the planting, growing, and harvesting of
farm-raised geoduck clams unless a specific project or practice causes substantial interference
with normal public use of the surface waters.
Shoreline conditional use permits must take into account that commercial geoduck operators
have a right to harvest geoduck once planted.
4. A single shoreline conditional use permit application may be submitted for multiple sites within
an inlet, bay, or other defined feature, provided the sites are all under control of the same
applicant and under the County’s shoreline permitting jurisdiction.
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E. Additional Standards for Experimental Aquaculture.
1. If uncertainty exists regarding potential impacts of a proposed aquaculture activity, and for all
experimental aquaculture activities, baseline and periodic operational monitoring by a Countyapproved consultant (unless otherwise provided for) may be required, at the
applicant’s/proponent’s expense, and shall continue until adequate information is available to
determine the success of the project and/or the magnitude of any probable significant adverse
environmental impacts. Permits for such activities shall include specific performance measures
and provisions for adjustment or termination of the project at any time if monitoring indicates
significant, adverse environmental impacts that cannot be adequately mitigated.
2. Aquaculture developments, not including net pens, approved on an experimental basis shall not
exceed five acres in area (except land-based projects and anchorage for floating systems) and
three years in duration; provided, that the County may issue a new permit to continue an
experimental project as many times as is deemed necessary and appropriate.
3. New aAquatic species that are not previously cultivated in Washington State shall not be
introduced into Whatcom County salt-waters or freshwaters without prior written approval of
the Director of the Washington State Department of Fish and Wildlife and the Director of the
Washington Department of Health. In saltwaters, the County shall not issue permits for projects
that include the introduction of such organisms until it has also received written comment from
the Marine Resources Committee, the Lummi Nation, and the Nooksack Tribe; provided, that
such comment is received in a timely manner. This regulation does not apply to Pacific, Olympia,
Kumomoto, Belon, or Virginica oysters; Manila, Butter, or Littleneck clams; or geoduck clams.
B.F. Supplemental Application Requirements – General Aquaculture.
1. In addition to the minimum application requirements specified in WCC Title 22 (Land Use and
Development), Aapplications for aquaculture use or development shall include in their
applications all information necessary to conduct a thorough evaluation of the proposed
aquaculture activity, including but not limited to the following:
a. A site plan map including:
i. The perimeter of the proposed aquaculture operations area.
ii. Existing bathymetry depths based on mean lower low water (MLLW datum).
iii. Adjacent upland use, vegetation, presence of structures, docks, bulkheads and other
modifications. If there are shore stabilization structures, provide the beach elevation at
the toe of the structure and the top of the structure (MLLW datum).
iv. Areas where specific substrate modification will take place or structures will be
constructed or installed.
v. Access provisions for barges or track equipment.
vi. Location of storage or processing structures or facilities.
b. A baseline description of existing conditions, including best available information on:
i. Water quality.
ii. Tidal variations.
iii. Prevailing storm wind conditions.
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iv.
v.
vi.
vii.
viii.

Current flows.
Flushing rates.
Littoral drift.
Areas of differing substrate composition.
Areas of aquatic, intertidal, and upland vegetation complexes. A vegetation habitat
survey must be conducted. WDFW must be contacted prior to the survey to ensure it is
conducted according to their most current eelgrass/macroalgae survey guidelines.
ix. Existing shoreline or water uses and structures.
x. Aquatic and benthic organisms. Information must include an assessment of aquatic
species, including forage fish, and spawning and other lifecycle use of, or adjacent to,
the site.
xi.
A vegetation habitat survey must be conducted. The WDFW must be contacted prior to
the survey to ensure it is conducted according to the most current WDFW
eelgrass/macroalgae survey guidelines.
xii.
Assessment of aquatic species, including forage fish, and spawning and other lifecycle
use of, or adjacent to, the site.
Further baseline studies including surveys and sampling may be required depending upon
the adequacy of available information, existing conditions, and the nature of the proposal.
c. A detailed description of the project proposal including:
i. Species to be reared.
ii. Substrate modification or vegetation removal.
iii. Planting, harvest and processing location, method and timing, including work proposal
and construction techniques proposed (list all hand tools, machinery used (such as track
hoes, trucks or barges), type of work, frequency, and duration.
d. Anticipated use of any feed, pesticides, herbicides, antibiotics, vaccines, growth stimulants,
antifouling agents, or other chemicals, and an assessment of predicted impacts. Approvals
for the use of No such materials shall be used until approval is obtained from all appropriate
state and federal agencies, including but not limited to the U.S. Food and Drug
Administration, and the Washington State Departments of Ecology, Fish and Wildlife, and
Agriculture, as required, and proof thereof is submitted to the County. Compounds with the
least persistence shall be used. An annual report of antibiotic use shall be submitted to the
Whatcom County Department of Health, Environmental Health division. The report shall
indicate the type and amount of antibiotics used during the previous calendar year. Actual
usage data for all chemicals and antibiotics shall be maintained for review by County
inspectors at all times.
e. Number of employees/workers necessary for the project, including average and peak
employment.
f. Methods of waste disposal and predator control.
g. Methods to address pollutant loading, including biological oxygen demand (BOD).
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h. Assessment of potential impacts on shoreline ecological functions and processes addressing
the baseline conditions identified, including but not limited to indirect and cumulative
effects.
i. A visual impact analysis Ffor floating culture facilities or other structures, if required by the
County may require a visual impact analysis. (See the Department of Ecology’s “Aquaculture
Siting Study” 1986 for general approach.) Depending on the size and complexity of the
proposal, such analysis may be prepared by the applicant/proponent, without professional
assistance; provided, that it includes an adequate assessment of impacts.
j. Information demonstrating that the site has natural potential for the type(s) of aquaculture
proposed, due to necessary substrate or other conditions, as well as water quality suitable
for the type(s) of aquaculture proposed.
k. Information demonstrating that the proposed aquaculture activities will not result in a net
loss of shoreline ecological functions or processes or adversely affect habitat conservation
areas as defined by(see WCC Chapter 16.16 (Critical Areas)).
l. Information demonstrating that the proposed aquaculture activities will not substantially
and materially conflict with areas devoted to established uses of the aquatic environment.
Such uses include but are not limited to navigation, moorage, sport or commercial fishing,
log rafting, underwater utilities, and scientific research. Existing public opportunities for
gathering wild stock aquatic resources on public lands shall be addressed in any application
for aquaculture on public tidelands or bedlands. Compensation for loss of public access to
public aquatic resources may be required.
m. Other pertinent information deemed necessary by the administratorDirector.
2. Applications for aquaculture activities must demonstrate that the proposed activity will be
compatible with surrounding existing and planned uses.
a. Aquaculture activities shall comply with all applicable noise, air, and water quality
standards. All projects shall be designed, operated and maintained to minimize odor and
noise.
b. Aquaculture activities shall be restricted to reasonable hours and/or days of operation when
necessary to minimize substantial, adverse impacts from noise, light, and/or glare on nearby
residents, other sensitive uses, or critical habitat.
c. Aquaculture facilities shall not significantly impact introduce incompatible visual elements
or substantially degrade the aesthetic qualities of the shoreline. Aquaculture structures and
equipment, except navigation aids, shall be designed, operated and maintained to blend
into their surroundings through the use of appropriate colors and materials.
G. Supplemental Application Requirements – Commercial Geoduck Aquaculture.
1. In addition to the general application requirements of WCC Title 22 (Land Use and
Development), subsection F, above, and chapter 173-27 WAC, applications for new geoduck
aquaculture use or development shall include all information necessary to conduct a thorough
evaluation of the proposed activity, including but not limited to the following:
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a. A narrative description and timeline for all anticipated geoduck planting and harvesting
activities if not already contained in the federal or state permit application or comparable
information mentioned above;
b. A baseline ecological survey of the proposed site to allow consideration of the ecological
effects if not already contained in the federal or state permit application or comparable
information mentioned above; and
c. Management practices that address impacts from mooring, parking, noise, lights, litter, and
other activities associated with geoduck planting and harvesting operations.
H. Regulations for Specific Shoreline Environment Designations.
1. In the Urban Resort, Shoreline Residential, and Rural shoreline environments, proposals
containing net pen facilities shall be located no closer than 1,500 feet from the OHWM of this
environment, unless a specific lesser distance is determined to be appropriate based upon a
visual impact analysis. Other types of floating culture facilities may be located within 1,500 feet
of the OHWM but in such cases a visual analysis shall be mandatory.
1.2. In the Natural shoreline environment, aquaculture activities that do not require structures,
facilities, or mechanized harvest practices and that will not result in the alteration of natural
systems or features are permitted.
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C. Shoreline Area Regulations.
A. Urban. Aquaculture activities are permitted subject to policies and regulations of this program.
B. Urban Resort. Aquaculture activities are permitted subject to policies and regulations of this
program. Proposals containing net pen facilities shall be located no closer than 1,500 feet from
the OHWM of this environment, unless a specific lesser distance is determined to be
appropriate based upon a visual impact analysis. Other types of floating culture facilities may be
located within 1,500 feet of the OHWM but in such cases a visual analysis shall be mandatory.
C. Urban Conservancy. Aquaculture activities are permitted subject to policies and regulations of
this program.
D. Shoreline Residential. Aquaculture activities are permitted subject to policies and regulations of
this program. Proposals containing net pen facilities shall be located no closer than 1,500 feet
from the OHWM of this environment, unless a specific lesser distance is determined to be
appropriate based upon a visual impact analysis. Other types of floating culture facilities may be
located within 1,500 feet of the OHWM but in such cases a visual analysis shall be mandatory.
E. Rural. Aquaculture activities are permitted subject to policies and regulations of this program.
Proposals containing net pen facilities shall be located no closer than 1,500 feet from the
OHWM of this environment, unless a specific lesser distance is determined to be appropriate
based upon a visual impact analysis.
F. Resource. Aquaculture activities are permitted subject to policies and regulations of this
program.
G. Conservancy. Aquaculture activities are permitted subject to policies and regulations of this
program.
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H. Natural. Aquaculture activities that do not require structures, facilities or mechanized harvest
practices and that will not result in the alteration of natural systems or features are permitted
subject to policies and regulations of this program.
23.4100.050060 Boating Facilities – Marinas and Launch Ramps.
A. Policies.
A. Boating facilities, including marinas and launch ramps, are water-dependent uses and should be
given priority for shoreline location. Boating facilities should also contribute to public access and
enjoyment of waters of the state. Shorelines particularly suitable for marinas and launch ramps
are limited and should be identified and reserved to prevent irreversible commitment for other
uses having less stringent site requirements.
B. Regional needs for marina and boat launch facilities should be carefully considered in reviewing
new proposals as well as in allocating shorelines for such development. Such facilities should be
coordinated with park and recreation plans and, where feasible, collocated with port or other
compatible water-dependent uses. Review of such facilities should be coordinated with
recreation providers, including cities, adjacent counties, port districts, the Whatcom County
parks and recreation department, the Washington State Parks and Recreation Commission, and
the Washington State Department of Natural Resources to avoid unnecessary duplication and to
efficiently provide recreational resources while minimizing adverse impacts to shoreline
ecological functions and processes.
C. Upland boat storage is preferred over new in-water moorage. Mooring buoys are preferred over
docks and piers. Boating facilities that minimize the amount of shoreline modification are
preferred.
D. Boating facilities should provide physical and visual public shoreline access and provide for
multiple use, including water-related use, to the extent compatible with shoreline ecological
functions and processes and adjacent shoreline use.
E. Accessory uses at marinas or launch ramps should be limited to water-oriented uses, or uses
that provide physical or visual shoreline access for substantial numbers of the general public.
F. New or expanding boating facilities including marinas, launch ramps, and accessory uses should
only be sited where suitable environmental conditions are present and should avoid critical
saltwater habitat including kelp beds, eelgrass beds, spawning and holding areas for forage fish
(such as herring, surf smelt and sandlance); subsistence, commercial and recreational shellfish
beds; mudflats, intertidal habitats with vascular plants; and areas with which priority species
have a primary association.
G. Boating facilities should be located and designed to avoid adverse effects upon coastal, riverine,
and nearshore processes such as erosion, littoral or riparian transport, and accretion, and
should, where feasible, enhance degraded, scarce, and/or valuable shore features including
accretion shoreforms.
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1
H. Launch ramps are preferred over marinas on accretion shores because associated impacts are
often reversible and such structures will not normally interfere with littoral drift and accretion
2
unless offshore defense structures or dredging are also required.
3
4
I. Nonregulatory methods to protect, enhance, and restore shoreline ecological functions and
processes and other shoreline resources should be encouraged during the design, development
5
and operation of boating facilities. Nonregulatory methods may include public facility and
6
resource planning, education, voluntary protection and enhancement projects, or incentive
7
programs.
8
9
J. Boating facilities should be located, designed and operated so that other appropriate waterdependent uses are not adversely affected.
10
11
K. Location and design of boating facilities should not unduly obstruct navigable waters and should
avoid adverse effects to recreational opportunities such as fishing, shellfish gathering, pleasure
12
boating, commercial aquaculture, swimming, beach walking, picnicking and shoreline viewing.
13
14
L. Boating facilities should be located, designed, constructed and maintained to avoid adverse
proximity impacts such as noise, light and glare; aesthetic impacts to adjacent land uses; and
15
impacts to public visual access to the shoreline.
16
17B. Regulations.
18
A. Marinas and Launch Ramps – General.
19
1. Boating facilities, including marinas and launch ramp development, in shoreline areas shall be
subject to the policies and regulations of this section and Chapter 23.90 WCC. This section
20
applies to marinas and public boat launches, though the moorage structures of such facilities
21
shall also comply with WCC 23.40.150 (Moorage Structures). For Docksmoorage structures
22
serving four or fewer single-family residencesusers, only are subject to the policies and
23
regulations of WCC 23.40.150100.090, (MoorageMoorage Structures) applies – Docks, piers, and
24
mooring buoys.
25
26
2. Accessory uses shall be limited to those that are water-dependent, related to boating, and
necessary for facility operation, or which provide physical or visual shoreline access to
27
substantial numbers of the general public. Accessory uses shall be consistent in scale and
28
intensity with the marina and/or launch ramp and surrounding uses.
29
30
3. All developments shall provide boater education addressing boater impacts on water quality
and other shoreline resources, boater safety, and requirements for boater use of sewage pump31
outs.
32
33
B. Marinas – Location Standards.
34
1. When marina sites are considered, sufficient evidence must be presented to show there is a
regional demand and existing marinas are inadequate and cannot be expanded to meet regional
35
demand.
36
37
2. Marinas shall be sited to prevent any restrictions in the use of commercial and recreational
shellfish beds or commercial aquaculture operations. The specific distance shall be determined
38
in conjunction with the Washington State Department of Health, the Washington State
39
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Department of Ecology, and other agencies with expertise. Criteria for determining the specific
distance may include:
a. The size and depth of the waterbody;
b. Tidal flushing action in the project area;
c. Size of the marina and projected intensity of use;
d. Whether fuel will be handled or stored;
e. Location of a sewer hook-up; and
f. Expected or planned changes in adjacent land uses that could result in additional water
quality impacts or sanitary treatment requirements.
3. Marinas shall be allowed only on stable shoreline areas where water depth is adequate to
eliminate or minimize the need for channel dredging (for construction or maintenance), soil
disposal, filling, beach enhancement, and other harbor and channel maintenance activities.
4. Marinas shall be located only in areas where there is adequate water mixing and flushing and
shall be designed so as not to reduce or negatively influence flushing characteristics.
5. Fixed breakwaters are discouraged.
6. Marinas shall be clearly separated from beaches commonly used for swimming and shall provide
signage and protection measures to ensure the safety of swimmers.
7. Marinas shall not be located at or along:
a. Significant littoral drift cells, including resource material areas, such as feeder bluffs and
accretion beaches, barrier beaches, points, sand spits and hooks; or
b. Wetlands, marshes, bogs, swamps and lagoons; or
c. Mud flats and salt marshes; or
d. Fish and shellfish spawning and rearing areas.
8. Solid structures shall not be permitted to extend without openings from the shore to zero tide
level (mean lower low water, or MLLW), but shall stop short to allow sufficient shallow fringe
water for fish passage.
C. Marinas – Site Design.
1. Proposals for marinas shall include public launch facilities unless the applicant can demonstrate
that providing such facilities is not feasible.
2. Marinas shall be designed, constructed, and maintained to:
a. Provide thorough flushing of all enclosed water areas and shall not restrict the movement of
aquatic life requiring shallow water;
b. Minimize interference with geo-hydraulic processes and disruption of existing shore forms;
c. Be aesthetically compatible with existing shoreline features and uses;
d. Avoid adverse proximity impacts such as noise, light, and glare;
e. Include vegetative screening for parking, and upland storage areas and facilities consistent
with landscaping standards prescribed in WCC 20.80.300, et seq. (Landscaping); and,
f. Include public restrooms, accessory parking, or other recreational uses according to the
scale of the facility.
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3. Short-term loading/unloading areas and hand-launch storage areas may be located at ramps or
near berthing areas and should be constructed of pervious material.
4. Public access, both visual and physical, such as viewpoints or walkways, shall be an integral part
of all marina design and development commensurate with the particular proposal and must
meet the standards of WCC 23.30.0760 (Public Access).
5. Innovative construction techniques and construction methods of foreshore marinas may be
allowed when demonstrated to the satisfaction of the Director that the design will prevent
degradation of fish migration, critical saltwater habitat, and/or shellfish resources.
D. Operations and Management.
1. The discharge of sewage and/or toxic material from boats and/or shore installations is
prohibited. The responsibility for the adequate and approved collection and disposal of marinaoriginated sewage, solid waste, and petroleum waste is that of the marina operator. An
emergency spill kit and use instructions shall be provided for tenants in an easy- to- access area
and be accessible twenty-four (24) hours a day.
2. Commercial fish or shellfish processing and the discharge or discarding of unused bait, scrapfish,
or viscera shall be prohibited.
3. Swimming shall be prohibited within marina facilities unless the swimming area is adequately
separated, protected, and posted.
4. If dredging at marina entrances changes the littoral drift processes and adversely affects
adjacent shores, the marina operator shall be required to periodically replenish these shores
with the appropriate quantity and quality of aggregate as determined by a geohydraulic study,
paid for by the operator or owner and completed to the satisfaction of the Director.
5. Temporary vacant moorage spaces shall be made available for “transient moorage” (less than
two-week stay) when at least one of the following applies:
a. The marina is owned, operated, or franchised by a governmental agency for use by the
public;
b. The marina provides more than three thousand (3,000) lineal feet of moorage; or
c. The marina is part of a mixed-use development which includes restaurants or other waterenjoyment uses.
6. Marina operators shall execute a lease, contract, or deed that establishes permission to use a
slip for a stated period of time and that establishes conditions for use of the slip, including the
requirement that all boats meet applicable sanitation regulations.
7. Marinas shall meet the following before occupancy:
a. Marinas that dispense fuel shall have adequate facilities and post procedures for fuel
handling and storage to prevent/minimize accidental spillage.
b. Marinas shall have facilities, equipment, such as emergency spill kits, and post procedures
for containment, recovery, and mitigation of spilled petroleum, sewage, and toxic products.
c. Marina operators shall post signs where they are readily visible to all marina users
describing regulations:
i. Pertaining to handling and disposal of waste, wastewater, toxic materials, and recycling;
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ii. Prohibiting the discharge of marine toilets (i.e., no untreated sewage discharge);
iii. Prohibiting the disposal of fish and shellfish cleaning wastes; and
iv. Describing best management practices (BMPs) for boat maintenance and repairs on site.
d. Garbage or litter receptacles shall be provided and maintained by the marina operator at
several locations convenient to users in sufficient numbers to properly store all solid waste
generated on site.
e. Marina docks shall be equipped with adequate lifesaving equipment, such as:
i. Life rings, hooks, ropes and ladders, or equivalent, on the end of fingers; and/or
ii. One ladder (per side) either every one hundred (100) linear feet of the dock, or every six
(6) slips whichever is greater. This regulation does not apply to a float which is less than
one hundred (100) feet from a shoreline; or
iii. At least one ladder to serve a float with six (6) or more slips and is one hundred (100)
linear feet in length or less.
E. Additional Standards for Boat Launches.
1. Boat launches are prohibited in:
a. Significant littoral drift cells, including resource material areas such as feeder bluffs and
accretion beaches, points, spits and hooks;
b. Wetlands, marshes, bogs, swamps, and lagoons;
c. Mud flats and salt marshes; and
d. Fish spawning and rearing areas and commercial or recreational shellfish areas.
2. Launch ramps shall be:
a. Located on stable shorelines where water depths are adequate to eliminate or minimize the
need for:
i. Offshore or foreshore channel construction dredging; or
ii. Maintenance dredging; or
iii. Spoil disposal; or
iv. Filling; or
v. Beach enhancement; or
vi. Other harbor and channel maintenance activities.
b. Located in areas where there is adequate water mixing and flushing.
c. Designed so as not to negatively influence flushing characteristics.
3. Innovative or hinged boat launches may be permitted on marine accretion shoreforms, provided
that continual grading is not required. When grading is permitted it must not adversely affect
ecological functions and ecosystem-wide processes. Accessory facilities shall be located out of
critical areas.
4. Boat launches may be allowed on stable banks where current deflectors or other stabilization
structures will not be necessary.
5. Boat launches shall not be permitted where the upland within twenty-five (25) feet of the
OHWM has a slope that exceeds twenty-five percent (25%) grade and/or where substantial
cutting, grading, filing, or defense works is necessary.
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6. Boat launches, minor accessory buildings, and haul-out facilities shall be designed to be in
character and scale with the surrounding shoreline.
7. Boat launches shall be built from flexible, hinge-segmented pads that can adapt to changes in
beach profiles, unless a solid structure is demonstrated to be more appropriate for the intended
level of use.
8. Boat launches shall be placed and kept near flush with the foreshore slope to minimize the
interruption of geo-hydraulic processes and impacts to critical saltwater habitats.
9. Marine rails for boat launching shall be located the minimum distance necessary above existing
grade to minimize impact on littoral drift and navigation along the shoreline.
10. Boat launch facilities shall be clearly separated from beaches commonly used for swimming and
shall provide signage and protection measures to ensure the safety of swimmers.
F. Additional Standards for Live-Aboard Vessels.
1. Live-aboard vessels are only allowed in marinas and only as follows:
a. Vessels must be for residential use only;
b. Slips occupied by live-aboard vessels shall not exceed 10 percent of the total slips in the
marina;
c. Vessels shall be owner-occupied; and
a.d. Vessels must be operational for cruising.
2. Live-aboard vessels must comply with all marine regulations, policies, and procedures of the U.S.
Coast Guard, and any other federal and state government agencies that pertain to health, safety
and/or environmental protection. Proof of seaworthiness of the vessel and the adequacy of the
mooring arrangement must be provided and laws governing all the citizens of Whatcom County
must be obeyed.
A.G.
Additional Standards for Boat Storage.
1. Marinas shall provide dry upland boat storage with a launch mechanism to protect shoreline
ecological functions and processes, efficiently use shoreline space, and minimize consumption of
public water surface area unless:
a. No suitable upland locations exist for such facilities; or
b. It can be demonstrated that wet moorage would result in fewer impacts to ecological
functions and processes; or
c. It can be demonstrated that wet moorage would enhance public use of the shoreline.
2. Dry moorage and other storage areas shall be located away from the shoreline and be
landscaped pursuant to WCC 20.80.300, et seq. (Landscaping) with native vegetation to provide
a visual and noise buffer for adjoining dissimilar uses or scenic areas.
B.H.
Additional Standards for Parking and Vehicle Access.
1. Parking facilities shall meet County zoning design and location standards; provided, that at a
minimum, one vehicle space shall be maintained for every four moorage spaces and for every
400 square feet of interior floor space devoted to accessory retail sales or service use. Bicycle
parking shall be provided commensurate with the anticipated demand.
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2. Public or quasi-public lLaunch ramps shall provide trailer spaces, at least 10 feet by 40 feet,
commensurate with projected demand.
3. Parking that does not require a shoreline location in order to carry out its functions shall:
a. Be sited away from the land/water interface unless no feasible alternative location exists
outside of the shoreline;
b. Be planted or landscaped pursuant to WCC 20.80.300, et seq. (Landscaping) preferably with
native vegetation, to provide a visual and noise buffer for adjoining dissimilar uses or scenic
areas; and
c. Observe critical area buffers in Chapter 16.16 WCC; and
d.c. Be designed to incorporate low impact development practices, such as pervious surfaces,
and bioswales, to the extent feasiblepursuant to WCC 20.80.630, et seq. (Stormwater and
drainage).
C.I. Supplemental Application Requirements. In addition to the general application requirements of
WCC Title 22 (Land Use and Development), applications for marinas or launch ramps shall include all
information necessary to conduct a thorough evaluation of the proposed activity, including but not
limited to the following:
1. Applications for new boating facilities, including marinas and launch ramps, shall be approved
only if enhanced public access to public waters outweighs the potential adverse impacts of the
use. Applications shall bProvidee accompanied by supporting application materialsa level of
service needs analysis that documents the market demand for such facilities, including:
a. The total amount of moorage proposed;
b. The proposed supply, as compared to the existing supply within the service range of the
proposed facility, including vacancies or waiting lists at existing facilities;
c. The expected service population and boat ownership characteristics of the population;
d. Existing approved facilities or pending applications within the service area of the proposed
new facility.
2. New marinas with in-water moorage and expansion of in-water moorage facilities in existing
marinas shall be approved only when:
3. Opportunities for upland storage sufficient to meet the demand for moorage are not available
on site; and
4. Expansion of upland storage at other existing marinas is not feasible.
5.2. Applications shall dDocument that a preferred method of providing moorage facilities is not
feasible. Review of proposals involving public aquatic lands may be required to include an
analysis of other alternative sites not controlled by the applicant/proponent.
6.3. Applications for launch ramps shall Provide a critical area assessment report pursuant to WCC
16.16 (Critical Areas), includingcontain:
7. A habitat survey.
8.4. A slope bathymetry map.
9.5. Evaluation of effects on littoral drift.
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10.6.
Applications for marinas, launch ramps, and accessory uses shall include Provide aan
assessment of existing water-dependent uses in the vicinity including, but not limited to,
navigation, fishing, shellfish harvest, pleasure boating, swimming, beach walking, picnicking, and
shoreline viewing, and shall document potential impacts and mitigating measures. Impacts on
these resources shall be considered in review of proposals and specific conditions to avoid or
minimize impacts may be imposed.
11.7.
AMarina and launch ramp proposals may be required to prepare a Provide a visual
assessment of views from surrounding residential properties, public viewpoints, and the view of
the shore from the water surface, if required.
D. Tabular Regulations – Setbacks, Height and Open Space for Marinas and Launch Ramp Development.
Minimum required setbacks from shorelines and side property lines, maximum height limits, and
open space requirements are contained in WCC 23.90.130, Shoreline bulk provisions – Buffers,
setbacks, height, open space, and impervious surface coverage.
J. Regulations for Specific Shoreline Environment Designations.
1. In the Natural shoreline area environment, mMarinas or launch ramps are prohibited; except
that primitive ramps to facilitate hand launching of small craft are permitted if materials and
design are compatible with the site.
2. In the Aquatic shoreline area environment, covered over-water structures may be permitted
only where vessel construction or repair work is to be the primary activity and covered work
areas are demonstrated to be the minimum necessary over water.
2. Site Design and Operation.
a. Marinas or launch ramps shall not be permitted on the following marine shores unless it can be
demonstrated that interference with littoral drift and/or degradation or loss of shoreline
ecological functions and processes, especially those vital to maintenance of nearshore habitat,
will not occur:. Such areas include:
b. Feeder bluffs exceptional.
c. High energy input driftways.
d. Marinas or launch ramps shall not be permitted within the following marine shoreline
habitats because of their scarcity, biological productivity, and sensitivity unless no
alternative location is feasible, the project would result in a net enhancement of shoreline
ecological functions, and the proposal is otherwise consistent with this program:
e. Marshes, estuaries and other wetlands;
f. Tidal pools on rock shores;
g. Kelp beds, eelgrass beds, spawning and holding areas for forage fish (such as herring, surf
smelt and sandlance);
h. Subsistence, commercial and recreational shellfish beds; and
i. Other critical saltwater habitats.
j. Marinas or launch ramps shall not be permitted on the following marine accretion
shoreforms unless it can be demonstrated that no other alternative location is feasible, the
project would result in a net enhancement of shoreline ecological functions, and the
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proposal is otherwise consistent with this program. Hoists are preferred over dredged
marinas or launch ramps at such locations:
k. Open points;
l. Spits and hooks;
m. Tombolos;
n. Open bay barrier beaches;
o. Accretional pocket beaches.
Foreshore marinas or launch ramps may be permitted on low erosion rate marine feeder bluffs
or on low energy input erosional driftways if the proposal is otherwise consistent with this
program. Foreshore marinas or launch ramps are prohibited on accretional lake shores because
these natural features are uncommon on lakes and are highly valuable for recreation.
Backshore marinas and launch ramps may be permitted on closed accretional points, closed
accretional bluff and bay barrier beaches, or low energy input driftways, except where wetlands
are present or it can be demonstrated that a foreshore location would result in fewer impacts to
shoreline ecological functions and processes, natural features and uses.
Marinas or launch ramps may be permitted on low bank lake shores where backshore wetlands
are protected, or where wetlands are not present, if most of the beach and backshore are
preserved in a natural condition for public or quasi-public recreation.
Marinas shall not be permitted in low gradient, broad meander stream channel reaches, except
where located on outer, concave bends or straight, moderately eroding or stable banks, so that
dredging and/or shore protection will not be necessary.
Marina basins or structures shall not be permitted on river point bars or other accretional
beaches. A limited number of launch ramps may be permitted on accretion shoreforms;
provided, that any necessary grading will not adversely affect shoreline ecological functions or
fluvial processes, and any accessory facilities are located out of the floodway.
Marinas shall not be permitted in areas of active channel migration, where channel dredging will
be required, if a flood hazard will be created, or if valuable shoreline ecological functions and
processes will be degraded.
Launch ramps may be located immediately downstream of accretion shoreforms, or on other
non-erosional banks, where no or a minimum number of current deflectors will be necessary.
Floating piers shall be required in rivers and streams unless it can be demonstrated that fixed
piers will result in substantially less impact on geohydraulic processes and flood hazards can be
minimized or mitigated.
Where foreshore marinas are permitted:
i. Open pile or floating breakwater designs shall be used unless it can be demonstrated that
riprap or other solid construction would not result in any greater net impacts to shoreline
ecological functions or processes or shore features.
ii. Solid structures shall not be permitted to extend without openings from the shore to zero
tide level (mean lower low water, or MLLW), but shall stop short to allow sufficient shallow
fringe water for fish passage.
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k. Foreshore and backshore marinas shall be designed to allow the maximum possible circulation
and flushing of all enclosed water areas.
New or expanding marinas with dredged entrances that adversely affect littoral drift to the
detriment of other shores and their users shall be required to periodically replenish such shores
with the requisite quantity and quality of aggregate as determined by professional coastal
geologic engineering studies.
l. All facilities shall be located and designed to avoid impediments to navigation and to avoid
depriving other properties of reasonable access to navigable waters. Review and approval by
the U.S. Coast Guard may be required as a condition of issuance of building or development
permits to assure compliance. All in-water structures shall be marked and lighted in compliance
with U.S. Coast Guard regulations.
m. Design and other standards for physical improvement of docks and piers are found in
WCC 23.100.090, Moorage – Docks, piers and mooring buoys.
E. Public Access.
New launch ramps shall be approved only if they provide public access to public waters, which
are not adequately served by existing access facilities, or if use of existing facilities is
documented to exceed the designed capacity. Prior to providing ramps at a new location,
documentation shall be provided demonstrating that expansion of existing launch facilities
would not be adequate to meet demand.
a. Public access areas shall provide space and facilities for physical and/or visual access to water
bodies, including feasible types of public shore recreation.
b. Marinas and boat launches shall provide public access for as many water-dependent
recreational uses as possible, commensurate with the scale of the proposal. Features for such
access could include, but are not limited to, docks and piers, pedestrian bridges to offshore
structures, fishing platforms, artificial pocket beaches, and underwater diving and viewing
platforms.
3. Site Considerations.
a. Marinas, launch ramps, and accessory uses shall be designed so that lawfully existing or planned
public shoreline access is not unnecessarily blocked, obstructed nor made dangerous.
b. Public launch ramps and/or marina entrances shall not be located near beaches commonly used
for swimming, valuable fishing and shellfish harvest areas, or sea lanes used for commercial
navigation unless no alternative location exists, and mitigation is provided to minimize impacts
to such areas and protect the public health, safety and welfare.
c. Marinas and accessory uses shall be located only where adequate utility services are available,
or where they can be provided concurrent with the development.
d. Marinas, launch ramps, and accessory uses shall be located where water depths are adequate to
avoid the need for dredging and minimize potential loss of shoreline ecological functions or
processes.
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e. Marinas, launch ramps, and accessory uses shall be located and designed with the minimum
necessary shoreline stabilization to adequately protect facilities, users, and watercraft from
floods, abnormally high tides, and/or destructive storms.
4. Boat Storage.
3. Marinas shall provide dry upland boat storage with a launch mechanism to protect shoreline
ecological functions and processes, efficiently use shoreline space, and minimize consumption of
public water surface area unless:
i. No suitable upland locations exist for such facilities; or
ii. It can be demonstrated that wet moorage would result in fewer impacts to ecological
functions and processes; or
iii. It can be demonstrated that wet moorage would enhance public use of the shoreline.
4. Dry moorage and other storage areas shall be located away from the shoreline and be
landscaped with native vegetation to provide a visual and noise buffer for adjoining dissimilar
uses or scenic areas.
New covered moorage for boat storage is prohibited.
5. Covered over-water structures may be permitted only where vessel construction or repair
work is to be the primary activity and covered work areas are demonstrated to be the
minimum necessary over water.
5. Waste Disposal.
1. Marinas shall provide pump out, holding, and/or treatment facilities for sewage contained on
boats or vessels.
2. Discharge of solid waste or sewage into a water body is prohibited. Marinas and boat launch
ramps shall provide adequate restroom and sewage disposal facilities in compliance with
applicable health regulations.
3. Garbage or litter receptacles shall be provided and maintained by the operator at several
locations convenient to users.
4. Disposal or discarding of fish or shellfish cleaning wastes, scrap fish, viscera, or unused bait into
water or in other than designated garbage receptacles is prohibited.
5. Marina operators shall post all regulations pertaining to handling, disposal, and reporting of
waste, sewage, fuel, oil, or toxic materials where all users may easily read them.
1. Oil Product Handling, Spills, and Wastes. Fail-safe facilities and procedures for receiving, storing,
dispensing, and disposing of oil or hazardous products, as well as a spill response plan for oil and
other products, shall be required of new marinas and expansion or substantial alteration of
existing marinas. Compliance with federal or state law may fulfill this requirement. Handling of
fuels, chemicals or other toxic materials must be in compliance with all applicable federal and
state water quality laws as well as health, safety and engineering requirements. Rules for spill
prevention and response, including reporting requirements, shall be posted on site.
6. Parking and Vehicle Access.
1. Parking facilities shall meet County zoning standards; provided, that at a minimum, one vehicle
space shall be maintained for every four moorage spaces and for every 400 square feet of
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interior floor space devoted to accessory retail sales or service use. Bicycle parking shall be
provided commensurate with the anticipated demand.
2. Public or quasi-public launch ramps shall provide trailer spaces, at least 10 feet by 40 feet,
commensurate with projected demand.
3. Parking that does not require a shoreline location in order to carry out its functions shall:
e. Be sited away from the land/water interface unless no feasible alternative location exists
outside of the shoreline;
f. Be planted or landscaped preferably with native vegetation, to provide a visual and noise
buffer for adjoining dissimilar uses or scenic areas;
g. Observe critical area buffers in Chapter 16.16 WCC; and
h. Be designed to incorporate low impact development practices, such as pervious surfaces,
and bioswales, to the extent feasible.
a. Connecting roads between marinas and public streets shall have all weather surfacing, and be
satisfactory to the County Engineer in terms of width, safety, alignment, sight distance, grade
and intersection controls.
7. Launch Ramp Design.
a. Preferred ramp designs, in order of priority, are:
i. Open grid designs with minimum coverage of beach substrate.
ii. Seasonal ramps that can be removed and stored upland.
iii. Structures with segmented pads and flexible connections that leave space for natural beach
substrate and can adapt to changes in beach profile.
b. Ramps shall be placed and maintained near flush with the foreshore slope.
8. Accessory Uses.
a. Accessory uses at marinas or launch ramps shall be limited to those water-oriented uses, or uses
that provide physical or visual shoreline access for substantial numbers of the general public.
Accessory development includes, but is not limited to, parking, open air storage, waste storage
and treatment, stormwater management facilities, utility, and upland transportation
development.
b. Water-oriented accessory uses reasonably related to marina operation may be located over
water or at the water’s edge by conditional use if an over-water or water’s edge location is
essential to the operation of the use or if opportunities are provided for public access for a
substantial number of persons.
a. Application Requirements.
12. Applications for new boating facilities, including marinas and launch ramps, shall be
approved only if enhanced public access to public waters outweighs the potential adverse
impacts of the use. Applications shall be accompanied by supporting application materials
that documents the market demand for such facilities, including:
i.
The total amount of moorage proposed;
ii.
The proposed supply, as compared to the existing supply within the service range of the
proposed facility, including vacancies or waiting lists at existing facilities;
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iii.
iv.

The expected service population and boat ownership characteristics of the population;
Existing approved facilities or pending applications within the service area of the
proposed new facility.
13. New marinas with in-water moorage and expansion of in-water moorage facilities in
existing marinas shall be approved only when:
14. Opportunities for upland storage sufficient to meet the demand for moorage are not
available on site; and
15. Expansion of upland storage at other existing marinas is not feasible.
16. Applications shall document that a preferred method of providing moorage facilities is
not feasible. Review of proposals involving public aquatic lands may be required to include
an analysis of other alternative sites not controlled by the applicant/proponent.
17. Applications for launch ramps shall contain:
(A) A habitat survey.
(B) A slope bathymetry map.
(C) Evaluation of effects on littoral drift.
18. Applications for marinas, launch ramps, and accessory uses shall include Aan
assessment of existing water-dependent uses in the vicinity including, but not limited to,
navigation, fishing, shellfish harvest, pleasure boating, swimming, beach walking, picnicking
and shoreline viewing and document potential impacts and mitigating measures. Impacts on
these resources shall be considered in review of proposals and specific conditions to avoid
or minimize impacts may be imposed.
19. Marina and launch ramp proposals may be required to prepare a visual assessment of
views from surrounding residential properties, public viewpoints and the view of the shore
from the water surface.
9. Tabular Regulations – Setbacks, Height and Open Space for Marinas and Launch Ramp Development.
Minimum required setbacks from shorelines and side property lines, maximum height limits, and
open space requirements are contained in WCC 23.90.130, Shoreline bulk provisions – Buffers,
setbacks, height, open space, and impervious surface coverage.
C. Shoreline Area Regulations.
1. Urban. Marinas and launch ramps are permitted subject to policies and regulations of this
program.
2. Urban Resort. Marinas and launch ramps are permitted subject to policies and regulations of
this program.
3. Urban Conservancy. Launch ramps are permitted subject to policies and regulations of this
program. Marinas may be permitted as a conditional use.
4. Shoreline Residential. Marinas and launch ramps are permitted subject to policies and
regulations of this program.
5. Rural. Marinas and launch ramps are permitted subject to policies and regulations of this
program.
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6. Resource. Marinas and launch ramps are permitted subject to policies and regulations of this
program.
7. Conservancy. Launch ramps are permitted subject to policies and regulations of this program.
Marinas may be permitted as a conditional use.
8. Natural. Marinas or launch ramps are prohibited; except that primitive ramps to facilitate hand
launching of small craft are permitted if materials and design are compatible with the site.
9. Aquatic.
a. Marinas and launch ramps are permitted subject to the use and development regulations of
the abutting upland shoreline area designation.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

23.100.060 23.40.070 Commercial Uses.
Commercial development in shoreline areas shall be subject to the policies and regulations of this
section and Chapter 23.90 WCC.
A. Policies.
A. In securing shoreline locations for commercial use, preference should be given first to waterdependent commercial uses, then to water-related and water-enjoyment commercial uses.
B. Restoration of impaired shoreline ecological functions and processes should be encouraged as part
of commercial development.
C. Commercial development should ensure visual compatibility with adjacent noncommercial
properties.
D. Commercial uses located in the shoreline should provide public access in accordance with
constitutional or other legal limitations unless such improvements are demonstrated to be
infeasible or present hazards to life and property.
B. Regulations.
General.
A. Allowed Use. Commercial uses that result in no net loss of shoreline ecological functions and
processes are allowed subject to the policies and regulations of WCC 23.90.030 and the specific
criteria below: Prior to approval of an application, the Director shall review a proposal for design,
layout, and operation of the use and determine whether the proposed use is water-dependent,
water-related, water-enjoyment, or a non-water-oriented commercial use.
1. Water-dependent commercial uses shall be given first preference over non-water dependent
water-related and water-enjoyment commercial uses. Prior to approval of water-dependent
uses, the administrator shall review a proposal for design, layout and operation of the use and
shall make specific findings that the use qualifies as a water-dependent use.
2. Water-related commercial uses may shall not be approved if they displace existing waterdependent uses. Prior to approval of a water-related commercial use, the administrator shall
review a proposal for design, layout and operation of the use and shall make specific findings
that the use qualifies as a water-related use.
3. Water-enjoyment commercial uses may shall be not be approved if they displace existing waterdependent or water-related uses or if they occupy space designated for water-dependent or
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water-related use identified in a substantial development permit or other approval. Prior to
approval of water-enjoyment uses, the administrator shall review a proposal for design, layout
and operation of the use and shall make specific findings that the use qualifies as a waterenjoyment use.
4. Non-water-oriented commercial uses may be permitted as a conditional use where located on a
site physically separated from the shoreline by another property in separate ownership or a
public right-of-way such that access for water-oriented use is precluded; provided, that such
conditions were lawfully established prior to the effective date of this program. All other nonwater-oriented commercial uses are prohibited in the shoreline unless the use provides
significant public benefit with respect to the objectives of the Act and is the proposed use:
a. Is Ppart of a mixed use project that includes a water-oriented use; or
b. Is on a site where navigability is severely limited; or,
c. Does not occupy space designated for water-dependent or water-related use identified in a
project permit approval; or,
b.d. In areas designated for commerical use and the site is physically seperated from the
shoreline by another property or public right of way.
5. When permitted, non-wWater-oriented commercial uses shall provide public access in
accordance with the provisions of WCC 23.30.060 (Public Access).
5.6. Non-water oriented commercial uses shall provide public access and/or restoration as follows:
a. Non-water-oriented commercial uses shall provide pPublic access shall be in the form of
unrestricted open space. The administrator shall determine the amount of access in
accordance with the provisions of WCC 23.90.080 on a case-by-case basis.
b. If no water-oriented commercial uses are located on or adjacent to the water as part of a
mixed use development, 80% of the shoreline and associated buffers shall be preserved or
restored to provide shoreline ecological functions that approximate the functions provided
by the site in natural conditions.
c. The requirements in subsections (B)(1)(e)(i) and (ii) of this section may be modified when:
i. The site is designated as a public access area by a shoreline public access plan, in which
case public access consistent with that plan element shall be provided; or
ii. Specific findings are made demonstrating that the size of the parcel and the presence of
adjacent uses preclude restoration of shoreline ecological functions. Where on-site
restoration is infeasible, equivalent off-site restoration shall be provided consistent with
the policies and regulations of this program.
d. Where restoration is proposed, buffers shall be designed as appropriate to protect shoreline
resources based on a site-specific restoration planassessment and may differ from the
standard critical area buffer dimensions provided in Chapter 16.16WCC; provided, that the
building envelope for the proposed non-water-oriented use shall be based on current site
conditions.
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i.

The requirements of this subsection (B)(1)(e) shall not apply to those non-water-oriented
commercial uses located on a site physically separated from the shoreline where access to the
land/water interface is precluded.
6.7. If water-oriented commercial uses are located on or adjacent to the water, the remaining
undeveloped water frontage that is not devoted to water-dependent use shall be preserved in a
substantially undeveloped condition until such time that an appropriate water-dependent use
has been identified for the area. If the site has been previously altered by past development, the
balance of the site may be reserved for future water-related use.
B. Site Design and Operation.
1. Commercial recreation-oriented uses, including commercial resorts and rental campgrounds,
shall provide adequate access to water areas for their patrons or shall provide adequate on-site
outdoor recreation facilities so that such resorts or campgrounds will neither be dependent on
nor place undue burdens upon public access and recreational facilities.
2. New and expanded cCommercial development shall install or establish access roads of sufficient
capacity and with appropriate improvements to provide vehicular and pedestrian access to the
site. Utilities shall be adequate to serve the demands of the proposed uses.
3. Over-Water Structures.
a. Only those portions of water-dependent commercial uses that require over-water facilities
such as boat fuel stations shall be permitted to locate waterward of the OHWM, provided
they are located on floats, piling, or other open-work structures.
b. Non-water-dependent commercial uses shall not be allowed over water except in limited
instances where they are appurtenant to existing structures and necessary in support of
water-dependent uses.
4. Marine rails shall be located the minimum distance necessary above existing grade to minimize
impact on littoral drift and navigation along the shoreline.
4. Building Height.
a. As mandated by the Act (RCW 90.58.320), no permit may be issued for any new or
expanded building or structure of more than 35 feet above average grade level on
shorelines that will obstruct the view of a substantial number of residences on areas
adjoining such shorelines, except where this program does not prohibit such development
and only when overriding considerations of the public interest will be served.
b. Lodging developments over 35 feet in height may be allowed in resort communities within
the Urban Resort shoreline area designation, subject to the requirements of
WCC 23.90.130(5). However, due to the potential for adverse impact upon adjacent uses
and the community from such development, special consideration must be given to the
following factors during review of such proposals:
i. Urban services, including sanitary sewers, public water supply, fire protection, storm
drainage, and police protection, must be provided at adequate levels to protect the
public health, safety, and welfare.
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ii. Circulation, parking areas, and outdoor storage or loading areas should be adequate in
size and designed so that the public safety and local aesthetic values are not diminished.
Such areas should be screened from open space areas by landscaping, fences or similar
structures, or grade separation.
iii. Recreational needs of building clientele must be provided for through several on-site
recreation facilities and access to shorelines. The variety and number of on-site
recreation facilities should increase proportionately as density increases.
C. Tabular Regulations – Setbacks, Height and Open Space for Commercial Development. Minimum
required setbacks from shorelines and side property lines, maximum height limits and open space
requirements are contained in WCC 23.90.130, Shoreline bulk provisions – Buffers, setbacks, height,
open space and impervious surface coverage.
C. Regulations for Specific Shoreline Environment Designations.
1. In the Conservancy and Urban Conservancy shoreline environments, only low intensity
commercial use and development—either water-oriented or non-water-oriented, and limited to
resort, campground, and similar facilities—may be permitted as a shoreline conditional use.
Non-water-oriented uses are subject to the criteria for such uses of this section.
2. In the Urban Resort shoreline environment, water-oriented resort-oriented commercial use and
developments are permitted. Non-water-oriented commercial uses and developments may be
permitted as a shoreline conditional use subject to the criteria for such uses in this section.
Commercial uses in this shoreline environment are permitted either by themselves or as part of
a structure or development also containing residential uses.
3. In the Resource shoreline environment, water-oriented commercial use and development
related to natural resource products predominantly produced on site is permitted. Non-wateroriented commercial related to natural resource products predominantly produced on site may
be permitted as a shoreline conditional use subject to the criteria for such uses in this section.
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1. Shoreline Area Regulations.
Urban. Water-oriented commercial use and development is permitted subject to policies and
regulations of this program. Non-water-oriented commercial may be permitted as a conditional use
subject to the criteria for such uses in subsection (B)(1)(d) of this section.
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Urban Resort. Water-oriented resort-oriented commercial use and development is permitted subject to
policies and regulations of this program. Non-water-oriented commercial may be permitted as a
conditional use subject to the criteria for such uses in subsection (B)(1)(d) of this section. Commercial
uses allowed in this designation are permitted either by themselves or as part of a structure or
development also containing residential uses, subject to policies and regulations of this program.
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Urban Conservancy. Low intensity water-oriented commercial use and development limited to resort,
bed and breakfast, campgrounds and similar facilities may be permitted as a conditional use. Low
intensity non-water-oriented commercial limited to resort, bed and breakfast, campgrounds and similar
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facilities may be permitted as a conditional use subject to the criteria for such uses in subsection
(B)(1)(d) of this section.

3
4
5

Shoreline Residential. Water-oriented commercial use and development is permitted subject to policies
and regulations of this program. Non-water-oriented commercial may be permitted as a conditional use
subject to the criteria for such uses in subsection (B)(1)(d) of this section.

6
7
8

Rural. Water-oriented commercial use and development is permitted subject to policies and regulations
of this program. Non-water-oriented commercial may be permitted as a conditional use subject to the
criteria for such uses in subsection (B)(1)(d) of this section.

9
10
11
12
13

Resource. Water-oriented commercial use and development related to natural resource products
predominantly produced on site is permitted subject to policies and regulations of this program. Nonwater-oriented commercial related to natural resource products predominantly produced on site may
be permitted as a conditional use subject to the criteria for such uses in subsection (B)(1)(d) of this
section.

14
15
16
17
18

Conservancy. Low intensity water-oriented commercial use and development limited to resort, bed and
breakfast, campgrounds and similar facilities may be permitted as a conditional use. Low intensity nonwater-oriented commercial limited to resort, bed and breakfast, campgrounds and similar facilities may
be permitted as a conditional use subject to the criteria for such uses in subsection (B)(1)(d) of this
section.

19

Natural. Commercial use and development is prohibited.

20
21
22
23
24
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27
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29
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31
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Aquatic. Commercial use and development is prohibited, except that water-dependent uses and
appurtenant structures may be permitted subject to the use and development regulations of the
abutting upland shoreline area designation.
23.4100.070 080 Dredging and Dredge Material Disposal.
A. Policies.
1. Dredging should be permitted for water-dependent uses of economic importance to the region
and/or essential public facilities only when necessary and when alternatives are infeasible or
less consistent with this program.
2. Dredging to provide water-oriented recreation should not be permitted.
3. Minor dredging as part of ecological restoration or enhancement, beach nourishment, public
access or public recreation should be permitted if consistent with this program.
4. New development should be sited and designed to avoid or, where avoidance is not possible, to
minimize the need for new maintenance dredging.
5. Dredging of bottom materials for the primary purpose of obtaining material for landfill,
construction, or beach nourishment should not be permitted.
6. Spoil disposal on land away from the shoreline is generally preferred over open water disposal.
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7. Long-term cooperative management programs that rely primarily on natural processes, and
involve land owners and applicable local, state and federal agencies and tribes, should be
pursued to prevent or minimize conditions which make dredging necessary.
B. Regulations.
A. General.
8.1. Dredging shall only be permitted for the following activities:
a. Development of approved wet moorages, harbors, ports and water-dependent uses of
economic importance to the region and/or essential public facilities industries of economic
importance to the region only when there are no feasible alternatives.
b. Development of essential public facilities when there are no feasible alternatives.
c.b. Maintenance dredging for the purpose of restoring a lawfully established development or
the previously permitted or authorized hydraulic capacity of streams.
d.c. Maintenance of irrigation reservoirs, drains, canals, or ditches for agricultural purposes.
e.d. Establishing, expanding, relocating, or reconfiguring navigation channels where necessary to
assure safe and efficient accommodation of existing navigational uses. Maintenance
dredging of established navigation channels and basins shall be restricted to maintaining
previously dredged and/or existing authorized location, depth, and width.
f.e. Removal of gravel for flood management purposes consistent with an adopted flood hazard
reduction plan and only after a biological and geomorphological study demonstrates that
extraction has a long-term benefit to flood hazard reduction, does not result in a net loss of
shoreline ecological functions and processes, and is part of a comprehensive flood
management solution.
g.f. Restoration or enhancement of shoreline ecological functions and processes benefiting
water quality and/or fish and wildlife habitat.
h.g. Minor in-water trenching to allow the installation of necessary underground pipes or cables
if no alternative, including boring, is feasible, and:
i. Impacts to fish and wildlife habitat are avoided to the maximum extent possible.
ii. The utility installation shall not increase or decrease the natural rate, extent, or
opportunity of channel migration.
iii. Appropriate best management practices are employed to prevent water quality
impacts or other environmental degradation.
h. Dredging for the purpose of obtaining landfill material is prohibited, except that:
i. lLimited bar scalping of gravel in streams is permitted subject to policies of the
Whatcom County Comprehensive Plan and regulations for mining under
WCC 23.100.08023.40.140 (Mining), and WCC Title 20 (Zoning).
i.ii. Dredging to obtain fill for restoration projects is permitted for approved
MTCA/CERCLA projects and may be approved as a shoreline conditional use for other
restoration projects.
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9.2. The physical alignment and ecological functions and processes of streams, lakes, or marine
shorelines shall be maintained, except to improve hydraulic function, water quality, fish or
wildlife habitat, or fish passage.
3. Limitations on To protect public safety and compatibility with surrounding uses, dredge or
disposal operations may be conditionedimposed to reduce proximity impacts, protect the public
safety and assure compatibility with the interests of other shoreline users. Conditions may
includeto limits on periods and hours of operation, and type of machinery, and may require
provision of landscaped buffers strips and/or fencing to address noise and visual impacts at land
disposal or transfer sites.
10.4.
Regular maintenance of an approved barge landing site shall not be considered
dredging.
A.B.Additional Standards for Spoil Dredge Material Disposal.
1. Any dredge material disposal shall be used as part of a program to restore or enhance shoreline
ecological functions and processes, unless found to be infeasible.
1.2. Dredge material Spoil disposal on uplands away from thewithin shoreline jurisdiction is
permitted only under the following conditions:
a. Shoreline ecological functions and processes will be preserved, including protection of
surface and ground water.
b. Erosion, sedimentation, floodwaters, or runoff will not increase adverse impacts to
shoreline ecological functions and processes or property.
c. Sites will be adequately screened from view of local residents or passersby on public rightsof-way.
3. Disposal of dredge material on shorelands or wetlands within a river's channel migration zone
shall be discouraged. In the limited instances where it is allowed for restoration or enhancement
of shoreline ecological functions and processes, such disposal shall require a shoreline
conditional use permit.
4. Dredge material Spoil disposal is prohibited on marine shorelines between the line of extreme
low tide andbelow the ordinary high water mark, on lake shorelines or beds, and in streams;
except that:
a. dDredge spoil material may be used in approved projects for the restoration or
enhancement of shoreline ecological functions and processes, such as beach nourishment.
b. Spoil disposal in open waters may be approved only in accordance with the Puget Sound
Dredged Disposal Analysis (PSDDA) evaluation procedures for managing in-water disposal of
dredged material; when approved by applicable agencies, which may include the U.S. Army
Corps of Engineers pursuant to Section 10 (Rivers and Harbors Act) and Section 404 (Clean
Water Act) permits, and Washington State Department of Fish and Wildlife hydraulic project
approval (HPA); and when found to meet the following conditions:
c. Land disposal is infeasible, less consistent with this program, or prohibited by law.
d. Nearshore disposal as part of a program to restore or enhance shoreline ecological functions
and processes is not feasible.
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e. Offshore habitat will be protected, restored, or enhanced.
f. Adverse effects on water quality or biologic resources from contaminated materials will be
mitigated.
g. Shifting and dispersal of spoil will be minimal.
Water quality will not be adversely affected.
h.b. Dredge material disposal at an open water disposal site approved through the auspices of
the Dredged Material Management Program (RCW 79.105.500) is allowed and shall not
require a shoreline permit.
C. Supplemental Application Requirements.
B.D.
In addition to the minimum application requirements specified in WCC 23.60.050 WCC Title 22
(Land Use and Development), applications for dredging and material disposal use or development
shall include all information necessary to conduct a thorough evaluation of the proposed activity,
including but not limited to the following::
a. A description of the purpose of the proposed dredging and an analysis of compliance with
the policies and regulations of this program and WCC Title 20 (Zoning).
b. A detailed description of the existing physical character, shoreline geomorphology, and
biological resources provided by the area proposed to be dredged, including:
i. A site plan map outlining the perimeter of the proposed dredge area. The map must also
include the existing bathymetry depths based on mean lower low water (MLLW) and
have data points at a minimum of two-foot depth increments.
ii. A habitat survey must be conducted and WDFW must be contacted to ensure the survey
is conducted according to the most recent WDFW eelgrass/macroalgae survey
guidelines.
iii. Information on stability of bedlands adjacent to proposed dredging and spoils disposal
areas.
c. A detailed description of the physical, chemical and biological characteristics of the dredge
spoils to be removed.
i. Physical analysis of material to be dredged: material composition and amount, grain
size, organic materials present, source of material, etc.
ii. Chemical analysis of material to be dredged: volatile solids, chemical oxygen demand
(COD), grease and oil content, mercury, lead and zinc content, etc.
iii. Biological analysis of material to be dredged.
d. A description of the method of materials removal, including facilities for settlement and
movement.
i. Dredging procedure: length of time it will take to complete dredging, method of
dredging and amount of materials removed.
ii. Frequency and quantity of project maintenance dredging.
e. Detailed plans for dredge spoil disposal, including specific land disposal sites and relevant
information on the disposal site, including but not limited to:
i. Spoils disposal area:
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(A) Physical characteristics including location, topography, existing drainage patterns,
surface and ground water;
(B) Size and capacity of disposal site;
(C) Means of transportation to the disposal site;
(D) Proposed dewatering and stabilization of spoils;
(E) Methods of controlling erosion and sedimentation; and
(F) Future use of the site and conformance with land use policies and regulations.
ii. Total initial spoils volume.
iii. Plan for disposal of maintenance spoils for at least a 50-year period.
f. Hydraulic modeling studies sufficient to identify existing geohydraulic patterns and probable
effects of dredging.
E. Regulations for Specific Shoreline Environment Designations.
2.1. In the Natural shoreline area environment, dredging is prohibited except that dredging is
permitted as an essential element of an approved shore restoration or enhancement plan,
subject to policies and regulations of this program.
2. IIn the Aquatic shoreline areaenvironment:,
a. Dredging may be permitted as a shoreline conditional use subject to the use and
development regulations of the abutting upland shoreline areaenvironment designation; .
b. Dredging for a mutually designated reach of river with a provided, that the conditional use
permit requirement may be waived upon county County and Ecology approvedal of a
sediment management plan component for a mutually designated reach of riveris permitted
subject to the use and development regulations of the abutting upland shoreline
areaenvironment designation..
c. Maintenance dredging pursuant to WAC 173-27-140 is permitted subject to the policies of
and regulations of this program without a conditional use permit, provided the original
constructed bottom contours have been established and documented in a prior shoreline
permit or authorization.
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C. Shoreline Area Regulations.

29
30

A. Urban. Dredging may be permitted as a conditional use subject to policies and regulations of this
program.

31
32

B. Urban Resort. Dredging may be permitted as a conditional use subject to policies and
regulations of this program.

33
34

C. Urban Conservancy. Dredging may be permitted as a conditional use subject to policies and
regulations of this program.

35
36

D. Shoreline Residential. Dredging may be permitted as a conditional use subject to policies and
regulations of this program.
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E. Rural. Dredging may be permitted as a conditional use subject to policies and regulations of this
program.

3
4

F. Resource. Dredging may be permitted as a conditional use subject to policies and regulations of
this program.

5
6

G. Conservancy. Dredging may be permitted as a conditional use subject to policies and regulations
of this program.

7
8
9

H. Natural. Dredging is prohibited except that dredging is permitted as an essential element of an
approved shore restoration or enhancement plan, subject to policies and regulations of this
program.

10
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I.

Aquatic. Dredging may be permitted as a conditional use subject to the use and development
regulations of the abutting upland shoreline area designation; provided, that the conditional use
permit requirement may be waived upon county and Ecology approval of a sediment
management plan component for a mutually designated reach of river. Maintenance dredging
pursuant to WCC 23.60.022(B) is permitted subject to the policies and regulations of this
program without a conditional use permit, provided the original constructed bottom contours
have been established and documented in a prior shoreline permit or authorization.

23.100.11023.40.090 LandfFill and Excavation.
A. Policies.
A. Landfill and excavation should only be permitted to the minimum extent necessary to
accommodate an approved shoreline use or development and with assurance of no net loss of
shoreline ecological functions and processes. Enhancement and voluntary restoration of
landforms and habitat are encouraged.
B. Landfill in water bodies, floodways, and/or wetlands should not be permitted for creation of
new uplands, unless it is part of an approved ecological restoration activity. Landfill should be
permitted in limited instances to restore uplands where recent erosion has rapidly reduced
upland area, to build beaches and protective berms for shore stabilization or recreation, to
restore or enhance degraded shoreline ecological functions and processes, or to moderately
elevate low uplands to make such uplands more suitable for purposes consistent with this
program.
C. Fill should not be allowed where shore stabilization works would be required to maintain the
materials placed.
D. Landfills and excavation should be located and developed so that water quality, hydrologic and
runoff patterns are not altered.
E. The predicted economic benefits of landfills and excavation should be weighed against longterm cumulative impacts on ecological processes and functions.
A. Regulations.
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A. General.
1. LandfFill and excavation shall be avoided to the extent feasible, and shall be minimized to the
maximum extent practicable and allowed only along with approved shoreline use and
development activities that are consistent with this program. Where necessary, fill in shoreline
jurisdiction shall be located, designed, and constructed to protect shoreline ecological functions
and ecosystem-wide processes, including channel migration.
1.2. Excavation waterward of the OHWM or within wetlands shall be considered dredging or gravel
bar scalpingmining for purposes of this program.
3. Fill materials shall only be clean sand, gravel, soil, rock, or similar material. Use of polluted
dredge spoils or other solid or dangerous wastes is prohibited.
2.4. LandfFill and excavation within wetlands or waterward of the ordinary high water mark shall
only be permitted through a shoreline condtional use permit in limited instances for the
following purposes only, with due consideration given to specific site conditions, and only along
with approved shoreline use and development activities that are consistent with this program:
a. Port development forWater-dependent uses where other upland alternatives or structural
solutions, including pile or pier supports, are infeasible.
b. Expansion or alteration of transportation facilities of statewide significance currently located
on the shoreline where alternatives to fill are infeasible.
c. Ecological restoration, mitigation, or enhancement such as beach nourishment, habitat
creation, or bank restoration when consistent with an approved restoration plan.
d. Cleanup and disposal of contaminated sediments as part of an interagency environmental
clean-up plan.
c.e. Public access.
d. Maintenance of lawfully established development.
e. Development of shore stabilization projects, flood control, and instream structures.
f. Except for landfill for county-approved ecological restoration, fill and excavation waterward
of the OHWM or in a wetland may only be authorized as a conditional use.
5. Fill shall not be used to create land to serve residential development.
3.6. LandfFills or excavation shall not be located where shore stabilization will be necessary to
protect materials placed or removed. Disturbed areas shall be immediately stabilized and
revegetated, as applicable.
4. On marine shores, fill may be permitted in the foreshore where located at drift sector ends in
low energy driftways, or on erosional pocket beaches for restoration and enhancement
programs where the effect of the landfill’s interruption of the littoral process can be mitigated.
5.7. LandfFills, beach nourishment, and excavation shall be designed to blend physically and visually
with existing topography whenever possible, so as not to interfere with long-term appropriate
use including lawful access and enjoyment of scenery.
6. Perimeter banks shall generally be sloped no steeper than one foot vertical for every three feet
horizontal unless a specific engineering analysis has been provided, and the administrator
determines that the landfill blends physically and visually with existing topography.
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7.8. Fill shall be designed to avoid water quality impacts in accordance with local, state and federal
regulations. A temporary erosion and sediment control (TESC) plan shall be provided required
for all proposed landfill and excavation activities.
23.4010.080100 Flood Hazard Reduction Control Works and Instream Structures.
c. Flood control works and instream structures in shoreline areas shall be subject to the policies and
regulations of this section and Chapter 23.90 WCC.
A. Policies.
A. Purpose and Need.
b. New or expanding development or uses in the shoreline, including subdivision of land, that
would likely require structural flood control works within a stream, channel migration zone, or
floodway should not be allowed.
c. Flood control works and instream structures should be planned and designed to be compatible
with appropriate multiple uses of stream resources over the long term, especially in shorelines
of statewide significance.
d. Flood control works should only be allowed in the shoreline if they are necessary to protect
existing development and where nonstructural flood hazard reduction measures are infeasible.
e. Flood control works to protect existing development should be permitted only when the
primary use being protected is consistent with this program, and the works can be developed in
a manner that is compatible with multiple use of streams and associated resources for the long
term, including shoreline ecological functions, fish and wildlife management, and recreation.
A. Design Considerations.
f. Flood control works should incorporate native vegetation to enhance ecological functions,
create a more natural appearance, improve ecological processes, and provide more flexibility for
long-term shoreline management. Such features include vegetated berms; vegetative
stabilization including brush matting and buffer strips; and retention of existing trees, shrubs
and grasses on stream banks.
g. Flood control works and instream structures should be located, designed, constructed and
maintained so their resultant effects on geohydraulic shoreline processes will not cause
significant damage to other properties or valuable shoreline resources, and so that the physical
integrity of the shoreline process corridor is maintained.
h. To minimize flood damages and to maintain natural resources associated with streams, overflow
corridors and other alternatives to traditional bank levees, revetments and/or dams should be
considered. Setback levees and similar measures should be employed where they will result in
lower flood peaks and velocities, and more effective conservation of resources than with high
bank levees.
i. Recognizing the large number of physical variables to be considered in properly locating and
designing flood control works and instream structures, such as dams and weirs, and the high
probability that poorly located and inadequately designed works will fail and/or adversely affect
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1
properties and shore features, such works should be sited and designed consistent with
appropriate engineering principles and WCC Title 17.
2
3
j. Nonstructural and nonregulatory methods to protect, enhance, and restore shoreline ecological
functions and processes and other shoreline resources should be encouraged as an alternative
4
to structural flood control works and instream structures. Nonregulatory and nonstructural
5
methods may include public facility and resource planning, land or easement acquisition,
6
education, voluntary protection and enhancement projects, or incentive programs.
7
8
k. Design of flood control works should incorporate continued long-term multiple use of shoreline
resources by all appropriate user groups.
9
10
l.a. Design of flood control works should provide access to public shorelines whenever possible,
unless it is demonstrated that public access would cause unavoidable public health and safety
11
hazards, security problems, unmitigatable ecological impacts, unavoidable conflicts with
12
proposed uses, or unreasonable cost. At a minimum, flood control works should not decrease
13
public access or use potential of shorelines.
14
15
A. Coordination.
16
m. In cooperation with other applicable agencies and persons, the county should continue to
develop long-term, comprehensive flood hazard management plans, such as the Lower
17
Nooksack River Comprehensive Flood Hazard Management Plan, to prevent needless flood
18
damage, maintain the natural hydraulic capacity of floodways, and conserve valuable, limited
19
resources such as fish, water, soil, and recreation and scenic areas.
20
21
n. Planning and design of flood control works and instream structures should be consistent with
and incorporate elements from applicable watershed management plans, restoration plans
22
and/or surface water management plans.
23
24A. Regulations.
25
A. Purpose and Need.General.
26
1. Applicability. This section applies to actions taken to reduce flood damage or hazard and to
27
uses, development, and shoreline modifications that may increase flood hazards. Flood hazard
28
reduction measures may consist of nonstructural measures, such as setbacks, land use controls,
29
wetland restoration, dike removal, use relocation, biotechnical measures, and stormwater
30
management programs, and of structural measures, such as dikes, levees, revetments,
31
floodwalls, channel realignment, and elevation of structures consistent with the National Flood
32
Insurance Program. Additional relevant critical area provisions are in WAC 173-26-221(2).
33
2. Development in floodplains should not significantly or cumulatively increase flood hazard or be
34
inconsistent with a comprehensive flood hazard management plan adopted pursuant to chapter
35
86.12 RCW, provided the plan has been adopted after 1994 and approved by the Department of
36
Ecology.
37
3. New development or new uses in shoreline jurisdiction should not be established when it would
38
be reasonably foreseeable that the development or use would require structural flood hazard
39
reduction measures within the channel migration zone or floodway.
126

Comment [CES176]: Language from WAC 17326-221(3)(a).

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

December 7, 2021

4. The following uses and activities may be appropriate and/or necessary within the channel
migration zone or floodway:
a. Actions that protect or restore the ecosystem-wide processes or ecological functions.
b. Forest practices in compliance with the Washington State Forest Practices Act and its
implementing rules.
c. Existing and ongoing agricultural practices, provided that no new restrictions to channel
movement occur.
d. Mining when conducted in a manner consistent with the environment designation and with
the provisions of Chapter 23.40.140 (Mining).
e. Bridges, utility lines, flood Hazard Reduction works, and other public utility and
transportation structures where no other feasible alternative exists or the alternative would
result in unreasonable and disproportionate cost. Where such structures are allowed,
mitigation shall address impacted functions and processes in the affected section of
watershed or drift cell.
f. Repair and maintenance of an existing legal use, provided that such actions do not cause
significant ecological impacts or increase flood hazards to other uses.
g. Development with a primary purpose of protecting or restoring ecological functions and
ecosystem-wide processes.
h. Modifications or additions to an existing nonagricultural legal use, provided that channel
migration is not further limited and that the new development includes appropriate
protection of ecological functions.
i. Measures to reduce shoreline erosion, provided that it is demonstrated that the erosion
rate exceeds that which would normally occur in a natural condition, that the measure does
not interfere with fluvial hydrological and geomorphological processes normally acting in
natural conditions, and that the measure includes appropriate mitigation of impacts to
ecological functions associated with the river or stream.
1.5. Structural flood hazard reduction control works shall be permitted only when it is demonstrated
by engineering and scientific evaluations that:
a. They are necessary to protect health/safety and/or existing development;
b. Nonstructural flood hazard reduction measures are infeasible; and
c. Measures are consistent with an adopted comprehensive flood hazard management plan
that evaluates cumulative impacts to the watershed system or otherwise approved by
Whatcom County Public Works’ River and Flood Division.
2.6. Place new structural flood hazard reduction measures landward of the associated wetlands, and
designated vegetation conservation areas, except for actions that increase ecological functions,
such as wetland restoration, or as noted below. Provided that such flood hazard reduction
projects be authorized if it is determined that no other alternative to reduce flood hazard to
existing development is feasible. The need for, and analysis of feasible alternatives to, structural
improvements shall be documented through an geotechnical analysis performed by a qualified
professional.
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3.7. New fFlood hazard reduction control works are prohibited on estuarine shores, on point and
channel bars, and in salmon and trout spawning areas, except for the purpose of fish or wildlife
habitat enhancement or restoration.
4.8. Revetments shall only be permitted for public projects, and .shall not be placed waterward of
the OHWM. except for weirs and current deflectors where necessary to protect bridges and
roads.
5. Revetments and levees shall be designed consistent with appropriate engineering standards and
WCC Title 17. Height shall be limited to the minimum required to protect the adjacent lands
from the designed flood and demonstrated through hydraulic modeling that the height will not
adversely impact shoreline ecological functions and processes.
9. Weirs and current deflectors are permitted only when necessary to protect public bridges,
roads, and levees.
6.10.
Channelization projects that damage fish and wildlife resources, degrade recreation and
aesthetic resources, or result in high flood stages and velocities shall not be permitted when
feasible alternatives are available.
7.11.
Flood hazard reduction control works and instream structures shall be constructed and
maintained in a manner that does not degrade the quality of affected waters. The County may
require reasonable conditions such as setbacks, buffers, or storage basins to achieve this
objective.
8.12.
Flood hazard reduction works shouldshall provide access to public shorelines whenever
possible, unless it is demonstrated that public access would cause unavoidable public health and
safety hazards, security problems, unmitigatable ecological impacts, unavoidable conflicts with
proposed uses, or unreasonable cost. At a minimum, flood hazard reduction works should not
decrease public access or use potential of shorelines.
B. Site Design and Operation.
1. The County shall require professionally engineered design of any proposed flood hazard
reduction control works or instream structure.
2. The design of all dams and the suitability of the proposed site for dam construction shall be
certified by a professional engineer licensed in the state of Washington. The professional design
shall include a maintenance schedule.
3. For all dams that are not regulated by either the Federal Energy Regulatory Commission
licensing procedures, or the State Department of Ecology reservoir permit requirements, a
maintenance agreement and construction bond for 150% of the cost of the structure shall be
filed with the director of the Public Works Department prior to construction. The maintenance
agreement shall specify who is responsible for maintenance, shall incorporate the maintenance
schedule specified by the design engineer, shall require annual inspections by a civil engineer
licensed in the state of Washington and shall stipulate abandonment procedures which shall
include, where appropriate, provisions for site restoration.
4. Natural instream features such as snags, uprooted trees, or stumps should be left in place unless
it can be demonstrated that they are actually causing bank erosion or higher flood stages.
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5. Flood hazard reduction control works and instream structures shall allow for normal
groundwater movement and surface runoff.
6. Flood hazard reduction control works and instream structures shall preserve valuable recreation
resources and aesthetic values such as point and channel bars, islands, and braided banks.
6.7. New sStructural flood hazard reduction control works shall be placed landward of associated
wetlands, and designated habitat conservation areas, except for works that improve ecological
functions, such as wetland restoration.
7.8. Where flood hazard reduction control works are necessary, they shall be set back at convex
(inside) bends to allow streams to maintain point bars and associated aquatic habitat through
normal accretion. Levees that have already cut off point bars should be relocated where feasible
to lower flood stages and current velocities.
8.9. Where levees are necessary to protect floodway fringe areas, they shall be located and designed
to protect shoreline ecological functions and processes. Such works should be located near the
tangent to outside meander bends so that the stream can maintain normal meander
progression and utilizeuse most of its natural flood water storage capacity.
9.10.
No motor vehicles, appliances, other similar structures or parts thereof; nor structure
demolition debris; nor any other solid waste shall be used for flood hazard reduction control
works.
11. Cut-and-fill slopes and back-filled areas shall be stabilized with brush matting and buffer strips
and revegetated with native grasses, shrubs, or trees to prevent loss of shoreline ecological
functions and processes.
A. Shoreline Area Regulations.
1. Urban. Flood control works and instream structures are permitted subject to policies and
regulations of this program.
2. Urban Resort. Flood control works and instream structures are permitted subject to policies and
regulations of this program.
3. Urban Conservancy. Flood control works and instream structures are permitted subject to
policies and regulations of this program; provided, that channelization or dams for flood control
are prohibited.
4. Shoreline Residential. Flood control works and instream structures are permitted subject to
policies and regulations of this program.
5. Rural. Flood control works and instream structures are permitted subject to policies and
regulations of this program; provided, that channelization or dams for flood control may be
permitted as a conditional use.
6. Resource. Flood control works and instream structures are permitted subject to policies and
regulations of this program; provided, that channelization or dams for flood control may be
permitted as a conditional use.
7. Conservancy. Flood control works and instream structures are permitted subject to policies and
regulations; provided, that channelization or dams for flood control are prohibited.
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8. Natural. Flood control works and instream structures are prohibited except for normal
maintenance and repair.
9. Aquatic. Flood control works and instream structures are permitted subject to the use and
development regulations of the abutting upland shoreline area designation.
23.4100.090 110 Forest Practices.
A. Policies.
A. Forest lands should be reserved for long-term forest management and such other uses as are
compatible with the dominant use. Other more intensive and incompatible uses tending to
impair the dominant use should be discouraged from locating on forest lands.
B. Forest practices should maintain high levels of water quality, as well as surface and ground
water movement patterns.
C. Forest practices should minimize damage to wetlands, fish and wildlife species and habitats,
especially aquatic habitats.
D. Extreme caution must be observed whenever chemicals are to be used along shorelines; such
use should be avoided altogether if possible.
E. Forest practices should maintain or improve the quality of soils and minimize erosion.
F. Where slopes are extremely steep or soils are subject to sliding, rapid erosion or high water
table, special practices should be employed to minimize damage to shoreland and water
features, and adjacent properties.
B. Regulations.
A. General.
1. All forest practices undertaken on shorelines shall comply with the applicable policies and
provisions of the Forest Practices Act, Chapter 76.09 RCW as amended, and any regulations
adopted pursuant thereto (WAC Title 222), as administered by the Department of Natural
Resources.
2. Unless otherwise stated, the vegetation conservation management regulations of this program
do not apply to commercial forest practices as defined by this program when such activities are
covered under the Washington State Forest Practices Act (Chapter 76.09 RCW), except where
such activities are associated with a conversion to other uses or other forest practice activities
over which local governments have authority. For the purposes of this program, preparatory
work associated with the conversion of land to non-forestry uses and/or developments shall not
be considered a forest practice and shall be reviewed in accordance with the provisions for the
proposed non-forestry use, the general provisions of this program, and WCC
Chapter 16.16 (Critical Areas), and shall be limited to the minimum necessary to accommodate
an approved use.
3. A forest practice that only involves timber cutting is not a development under the Act and does
not require a shoreline substantial development permit or a shoreline exemption. A forest
practice that includes activities other than timber cutting may be a development under the act
and may require a substantial development permit, as required by WAC 222-50-020.
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4. For the purposes of this program, preparatory work associated with the Any conversion of land
to a non-forestry uses and/or developmentuse not compatible with forestrys shall not be
considered forest practices and shall be reviewed in accordance with the provisions for the
proposed non-forestry use, the general provisions of this program, including vegetation
conservation, and shall bemust:
a. Comply with the applicable policies and regulations of this program;
b. Llimited the conversion to the minimum necessary, while complying with the purpose of the
shoreline environment designation, general policies and regulations, and specific shoreline
use and modification policies and regulations on the subject property;
a.c. Ensure no net loss of shoreline ecological functions or significant adverse impacts to other
shoreline uses, resources, and values provided for in RCW 90.58.020, such as navigation,
recreation, and public access.
1. Forest practices roads are prohibited on marine or lake shores where slopes exceed 35
percent except when necessary to obtain access to road networks on land outside the Act’s
jurisdiction.
2. Cutting of more than 30 percent of the merchantable trees over a 10-year period within 50
feet of the bank rim on feeder bluffs and landslide hazard areas is prohibited. Only selective
thinning methods that minimize erosion potential shall be employed.
5. Per RCW 90.58.150, Wwith respect to timber situated within shoreline jurisdiction along
shorelines of statewide significance, only selective commercial timber cutting may be permitted
so that no more than 30 percent of the merchantable timber may be harvested in any 10-year
period; provided that:
a. Other timber harvesting methods may be permitted as a conditional use permit in those
limited instances where topography, soil conditions, or silviculture practices necessary for
regeneration render selective logging ecologically detrimental.; and
b. Timber removal that is to the minimum necessary for the conversion of land for other uses
may be permitted.
A. Shoreline Area Regulations.
3. Urban. Forest practices are prohibited.
4. Urban Resort. Forest practices are prohibited.
5. Urban Conservancy. Forest practices are prohibited.
6. Shoreline Residential. Forest practices are prohibited.
7. Rural. Forest practices are permitted subject to policies and regulations of this program and
critical areas buffer regulations.
8. Resource. Forest practices are permitted subject to policies and regulations of this program and
critical areas buffer regulations.
9. Conservancy. Forest practices are permitted subject to policies and regulations of this program
and critical areas buffer regulations.
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23.100.170 40.120 Industrial and Port Development .
a. Industrial and port development in shoreline areas outside of the Cherry Point management area
shall be subject to the policies and regulations of this section and Chapter 23.90 WCC.
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A. Policies.
A. Shoreline sites particularly suitable for development such as deep water harbors with access to
adequate rail, highway and utility systems should be reserved for water-dependent or waterrelated industrial and port development.
B. In order to provide adequate shoreline for future water-dependent and water-related uses,
industrial or port development at deep water sites should be limited to those uses that produce
the greatest long-term economic base. Industrial and port development that is consistent with
this program should be protected from encroachment or interference by incompatible uses with
less stringent siting requirements, such as residential or commercial uses. Mixed use
development, including non-water-dependent uses, should only be allowed when they include
and support water-dependent uses.
C. Regional needs for port facilities should be carefully considered in reviewing new port proposals
and in allocating shorelines for such development. Such reviews or allocations should be
coordinated with port districts, adjacent counties and cities, and the state. Existing, officially
designated State Harbor Areas should be used for new port development to the maximum
extent whenever possible.
D. Multiple use of industrial and port facilities is encouraged to limit duplicative facilities and
reduce adverse impacts. Multiple use should be implemented in the following manner:
b. Cooperative use of piers, cargo handling, storage, parking and other accessory facilities
among private or public entities should be required in industrial or port facilities whenever
feasible. New facilities for water-dependent uses should be allowed only after assessment of
the potential for shared use of existing facilities.
c. Industrial and port developments should provide opportunities for physical and/or visual
public shoreline access in accordance with the public access policies, including recreational
use of undeveloped shorelines not needed for port or industry operations; provided, that
such uses are safely compatible with facility operations.
A. Industrial and port development in the shoreline should be located and designed to avoid
significant adverse impacts to other shoreline uses, resources, and values, including shoreline
geomorphic processes, water quality, fish and wildlife habitat, commercial aquaculture, and the
aquatic food chain.
B. Restoration of impaired shoreline ecological functions and processes should be encouraged as
part of industrial and port development.
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B. Regulations.
A. Purpose and NeedGeneral.
1. Water-dependent industrial and port uses designed, developed and operated consistent with
the policies and regulations of this program shall be given preference over all other uses on the
shoreline.
1. Prior to approval of an applicationwater-dependent industrial or port uses, the
administratorDirector shall review a proposal for design, layout, and operation of the proposed
use and shall determine whethermake specific findings that the use qualifies as ais waterdependent, water-related, water-enjoyment or non-water-oriented industrial and port use.
2. All harbor areas, established pursuant to Article XV of the Washington State Constitution, that
have reasonable commercial navigational accessibility and necessary support facilities such as
transportation shall be reserved for water-dependent and water-related uses that are
associated with commercial navigation unless a specific finding is made in the permit review
process that adequate shoreline is reserved for navigation use elsewhere in the affected harbor
area.
3. Industrial and port uses that result in no net loss of shoreline ecological functions and processes
are allowed subject to the policies and regulations of WCC 23.90.030 and the specific criteria
below:
a. Water-dependent industrial and port uses shall be given first preference over nonwaterdependent water-related and water-enjoyment industrial and port uses. Prior to
approval of water-dependent industrial or port uses, the administrator shall review a
proposal for design, layout and operation of the proposed use and shall make specific
findings that the use qualifies as a water-dependent use.
a.b. Water-related industrial and port uses shall be given second preference over non-water
dependent industrial and port uses.
b.c. Water-related industrial and port uses may not be approved if they displace existing waterdependent uses. Prior to approval of water-related industrial or port uses, the administrator
shall review a proposal for design, layout and operation of the proposed use and shall make
specific findings that the use qualifies as a water-related use.
c.d. Water-enjoyment industrial and port uses may be not be approved if they displace existing
water-dependent or water-related uses or if they occupy space designated for waterdependent or water-related use identified in a substantial development permit or other
approval. Prior to approval of water-enjoyment industrial or port uses, the administrator
shall review a proposal for design, layout and operation of the proposed use and shall make
specific findings that the use qualifies as a water-enjoyment use.
d.e. Non-water-oriented industrial and port uses may be permitted where located on a site
physically separated from the shoreline by another property in separate ownership or a
public right-of-way such that access for water-oriented use is precluded. All other nonwater-oriented industrial and port uses are prohibited in the shoreline, except for those
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identified above; provided that unless the use provides significant public benefit with
respect to the objectives of the Act and the followingis:
i. The proposal is Ppart of a mixed use project that includes a water-oriented use; or
ii. The pProposedal is on a site where navigability is severely limited.; or
ii.iii. The proposal does not occupy space designated for water-dependent or water-related
use identified in a project permit approval.
f. Water-oriented industrial and port uses shall provide public access in accordance with the
provisions of WCC 23.30.060 (Public Access).
e.g. When permitted, nNon-water-oriented industrial and port uses shall provide public access
and/or restoration as follows:
i. Non-water-oriented industrial and port uses shall provide pPublic access shall be in the
form of unrestricted open space. The administrator shall determine the amount of
required access in accordance with the provisions of WCC 23.90.080 on a case-by-case
basis.
ii. If no water-oriented uses are located on or adjacent to the water as part of a mixed use
development, 80% of the shoreline and associated buffers shall be restored to provide
shoreline ecological functions that approximate the functions provided by the site in
natural conditions.
iii. The requirements in subsections (B)(1)(c)(v)(A) and (B) of this section may be modified
when:
(A) The site is designated as a public access area by a shoreline public access plan, in
which case public access consistent with that plan element shall be provided; or
(B) Specific findings are made demonstrating that the size of the parcel and the
presence of adjacent uses preclude restoration of shoreline ecological functions.
Where on-site restoration is infeasible, equivalent off-site restoration shall be
provided consistent with the policies and regulations of this program.
iv. Buffers shall be designed as appropriate to protect shoreline resources based on a sitespecific restoration assessmentplan. and may differ from the standard critical area
buffer dimensions provided in Chapter 16.16 WCC; provided, that the building envelope
for the proposed non-water-oriented use shall be based on current site conditions.
v. If water-oriented uses are located on or adjacent to the water, the remaining
undeveloped water frontage that is not devoted to water-dependent use shall be
preserved if in a substantially unaltered condition. If the site has been previously altered
by past development, the balance of the site may be reserved for future water-related
use.
vi. The requirements of this section shall not apply to those non-water-oriented industrial
or port uses located on a site physically separated from the shoreline where access to
the land/water interface is precluded; provided, that such conditions were lawfully
established prior to the effective date of this program.
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f.h. Interim use of facilities approved and/or permitted for water-dependent use for non-waterdependent uses may be approved by a shoreline conditional use permit under the following
conditions:
i. A specific occupancy plan has been approved that allows interim uses for a specific
period while the market for water-dependent uses is being developed, and the
proposed interim use is consistent with the occupancy plan.
ii. The period of interim lease or commitment of the space shall not exceed five years. At
the end of five years, a new application for interim use shall be submitted.
iii. A good faith effort to obtain water-dependent uses has been made and suitable tenants
were not found. The period of the search for water-dependent uses, the notice of
availability, listing or advertising employed, and any inquiries received shall be
documented.
iv. No permanent improvements will be made to the space that requires more than five
years of occupancy to repay the investment. No permanent improvements will be made
that will reduce the suitability of the space for water-dependent use.
4. Required setback areas shall not be used for storage of industrial equipment or materials, or
waste disposal, but may be used for outdoor recreation. Portions of such setbacks may be used
for motor vehicle parking if design of such facilities is consistent with this program and critical
area regulations in WCC Chapter 16.16.
5. Disposal or storage of solid or other industrial wastes is not permitted on shorelines; except that
liquid waste treatment facilities may be permitted as a shoreline conditional use if it is
demonstrated that a shoreline location is required or where it is demonstrated that an
alternative site outside of the shoreline is not feasible; and further excepted, that land
application of waters used in the processing of fruits and vegetables within the shoreline is
permitted as a shoreline conditional use.
6. Marine rails shall be located the minimum distance necessary above existing grade to minimize
impact on littoral drift and navigation along the shoreline.
b. Minimum required setbacks from shorelines and side property lines, maximum height limits
and open space requirements are contained in WCC 23.90.130, Shoreline bulk provisions –
Buffers, setbacks, height, open space and impervious surface coverage.
A.B.Additional Standards for Log Rafts and Storage.
1. Storage of logs is prohibited in water bodies, except where an upland location is not feasible;
provided, that no new log storage may be allowed in marine or estuarine waters or tidelands.
2. Log rafting shall be allowed in cases where overland transportation of logs would produce
unacceptable transportation impacts, or for transportation of logs from islands or from other
locations in Puget Sound. Areas for assembly and disassembly of log rafts shall meet all
standards below for log storage.
3. Offshore log storage shall only be allowed on a temporary basis, and should be located where
natural tidal or current flushing and water circulation are adequate to disperse polluting wastes.
4. Log rafting or storage operations are required to implement the following, whenever applicable:
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b.a. Logs shall not be dumped, stored, or rafted where grounding will occur.
c.b. Easy let-down devices shall be provided for placing logs in water.
d.c. Bark and wood debris controls and disposal shall be implemented at log dumps, raft building
areas, and mill-side handling zones. Accumulations of bark and other debris on the land and
docks around dump sites shall be fully contained and kept out of the water.
e.d. Where water depths will permit the floating of bundled logs, they shall be secured in
bundles on land before being placed in the water. Bundles shall not be broken again except
on land or at mill sites.
5. Impervious pavement is required for log yards where the wet season water table is less than
four feet below surface level in order to reduce waste buildup and impacts on ground water and
surface water.
6. Stormwater management facilities shall be provided to protect the quality of affected waters.
7. Log storage facilities shall be located upland and properly sited to avoid fish and wildlife habitat
conservation areas.
8. Log storage facilities must be sited to avoid and minimize the need for dredging in order to
accommodate new barging activities at the site.
9. Log storage facilities shall be located in existing developed areas to the greatest extent feasible.
If a new log storage facility is proposed along an undeveloped shoreline, an alternatives analysis
shall be required.
10. A berm must be located around the outer edge of the upland sort surface using rocks, or other
suitable materials to prevent loss of wood debris into the water.
11. Log booming shall only be allowed offshore in sub-tidal waters in order to maintain unimpeded
nearshore migration corridors for juvenile salmonids and to minimize shading impacts from log
rafts. Log booming activities include the placement in or removal of logs and log bundles from
the water, and the assembly and disassembly of rafts for water-borne transportation.
12. A debris management plan describing the removal and disposal of wood waste must be
developed and submitted to the County. Debris monitoring reports shall be provided, whenre
stipulated.
13. Existing in-water log storage and log booming facilities in critical habitats utilized used by
threatened or endangered species classified under ESA shall be reevaluated if use is
discontinued for two years or more, or if substantial repair or reconstruction is required. The
evaluation shall include an alternatives analysis in order to determine if logs can be stored
upland and out of the water, or if the site should be used for other purposes that would have
lesser impacts on ESA-listed species. The alternatives analysis shall include evaluation of the
potential for moving all, or portions of, log storage and booming to uplands.
B. Hydropower Development.
b. Hydropower facilities shall be located, designed, and operated to minimize impacts to fish and
wildlife resources including spawning, nesting, and rearing habitat, and migratory routes, and
critical areas. Mitigation measures to achieve no net loss of shoreline ecological functions and
processes shall be implemented in accordance with WCC .
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c. Hydropower facilities shall be located, designed, and operated to protect and minimize impacts
to geohydraulic processes; waterfalls; erosion and accretion shoreforms; agricultural land;
scenic vistas; recreation sites; and sites having significant historical, cultural, scientific, or
educational value.
d. Hydropower facilities shall accommodate public access to, and multiple use of, the shoreline.
e. For all dams that are not regulated by either the Federal Energy Regulatory Commission
licensing procedures, or the State Department of Ecology reservoir permit requirements, a
maintenance agreement and construction bond for 150 percent of the cost of the structure shall
be filed with the director of the Public Works Department prior to construction. The
maintenance agreement shall specify who is responsible for maintenance, shall incorporate the
maintenance schedule specified by the design engineer, shall require annual inspections by a
civil engineer licensed in the state of Washington and shall stipulate abandonment procedures
which shall include, where appropriate, provisions for site restoration.
f. The design of all dams and the suitability of the proposed site for dam construction shall be
certified by a professional engineer licensed in the state of Washington. The professional design
shall include a maintenance schedule.
C. Regulations for Specific Shoreline Environment Designations.
1. In the Rural shoreline environment, permitted water-oriented port development and industrial
facilities are limited to those used for processing, manufacturing, and storage of finished or
semi-finished goods.
2. In the Resource shoreline environment, water-oriented facilities for the processing,
manufacturing, and storage of natural resource products are permitted. Other water-oriented
industrial or port use and development may be permitted as a shoreline conditional use. Nonwater-oriented oriented facilities for the processing, manufacturing, and storage of natural
resource products may be permitted as a shoreline conditional use subject to the criteria for
such uses in this section.
3. In the Aquatic shoreline environment, water-dependent industrial or port use and development
are permitted, subject to the use and development regulations of the abutting upland shoreline
environment designation.
4. In the Cherry Point Management Area, WCC 23.40.125 shall also apply. Where this section
differs from WCC 23.40.125, the regulation(s) of that section shall govern.
A. Shoreline Area Regulations.
1. Urban. Water-oriented industrial and port use and development are permitted subject to
policies and regulations of this program. Non-water-oriented industrial or port use and
development may be permitted as a conditional use, subject to criteria for such uses in
subsection (B)(1)(c)(iv) of this section. Dams, diversion, and tailrace structures and accessory
development for hydroelectric power generation may be permitted as a conditional use.
2. Urban Resort. Port development limited to passenger terminals is permitted. All other industrial
or port use and development is prohibited.
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3. Urban Conservancy. Industrial or port use and development are prohibited, except that dams,
diversion, and tailrace structures and accessory development for hydroelectric power
generation may be permitted as a conditional use.
4. Shoreline Residential. Industrial or port use and development are prohibited, except that dams,
diversion, and tailrace structures and accessory development for hydroelectric power
generation may be permitted as a conditional use.
5. Rural.
a. Water-oriented port development and industrial facilities for processing, manufacturing,
and storage of finished or semi-finished goods are permitted.
b. Non-water-oriented industrial or port use and development may be permitted as a
conditional use, subject to criteria for such uses in subsection (B)(1)(c)(iv) of this section.
c. Dams, diversion and tailrace structures and accessory development for hydroelectric power
generation may be permitted as a conditional use.
6. Resource.
a. Water-oriented facilities for processing, manufacturing, and storage of natural resource
products are permitted subject to the policies and regulations of this program.
b. Non-water-oriented facilities for processing, manufacturing and storage of natural resource
products, subject to criteria for such uses in subsection (B)(1)(c)(iv) of this section, and other
water-oriented industrial or port use and development may be permitted as a conditional
use.
c. Dams, diversion and tailrace structures and accessory development for hydroelectric power
generation may be permitted as a conditional use.
d. Other non-water-oriented industrial or port use and development are prohibited.
7. Conservancy. Industrial or port use and development are prohibited, except that dams,
diversion, and tailrace structures and accessory development for hydroelectric power
generation may be permitted as a conditional use.
8. Natural. Industrial or port use and development are prohibited.
9. Aquatic. Water-dependent industrial or port use and development are permitted, subject to the
use and development regulations of the abutting upland shoreline area designation. Log storage
may be permitted as a conditional use.
23.4100.210 125 Cherry Point Management Area.
A. Policies.
B. Purpose and Intent.
C. The purpose of the Cherry Point management area is to provide a regulatory framework that
recognizes and balances the special port, industrial and natural resource needs associated with the
development of this marine resource. This section identifies policies and regulations for waterdependent industrial activities that apply in addition to specific other elements of this program as
referenced herein.
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D. Washington State natural resource agencies and Whatcom County have identified certain portions
of the Cherry Point management area as providing herring spawning habitat and other key habitat
characteristics that warrant special consideration due to their importance to regional fisheries and
other elements of the aquatic environment.
E. Development of the Cherry Point major port/industrial urban growth area will accommodate uses
that require marine access for marine cargo transfer, including oil and other materials. For this
reason, water-dependent terminal facilities are encouraged as the preferred use in the Cherry Point
management area. Due to the environmental sensitivity of the area, it is the policy of Whatcom
County to limit the number of piers to one pier, in addition to those in operation or approved as of
January 1, 1998.
F. Whatcom County should consider participation with local, state, and federal agencies, tribal
governments and other stakeholders in the development of a plan to address integrated
management of the uplands and public aquatic lands within the Cherry Point management area. The
development of such a plan could provide a forum and process for addressing aquatic resources by
all stakeholders. Elements of the plan could be adopted as future amendments to this program as
appropriate.
G. All development that is to be located within the Cherry Point management area, as defined in
Chapter 23.110 WCC, shall be subject to the policies and regulations found in this section, and shall
not be subject to the policies and regulations found in WCC 23.100.010 through 23.100.160, nor
Chapter 23.90 WCC, unless otherwise referenced in this section. The policies and regulations found
in this section are applicable only within the geographic boundaries of the Cherry Point
management area and do not apply elsewhere in the county. In the event that the provisions of this
section conflict with other applicable referenced provisions of this program, the policies and
regulations that are most protective of shoreline resources shall prevail.
H. Water-Dependent Industrial Development. Only water-dependent facilities that serve industrial
facilities should be allowed in the Cherry Point management area. Industry within the major
port/industrial urban growth area, as designated in the County Comprehensive Plan, which is not
water-dependent should locate away from shoreline jurisdiction.
I. Multiple Use Facilities. Facilities that allow for multiple use of piers, cargo handling, storage, parking
and other accessory facilities are encouraged.
J. Public Access.
K. Where appropriate, industrial and port development within the Cherry Point management area
should provide public beach and shoreline access in a manner that does not cause interference with
facility operations or present hazards to life and property. This may be accomplished through
individual action or by joint, coordinated action with other developers and landowners, for example,
by setting aside a common public access area.
L. Special emphasis should be given to providing public beach and shoreline access for recreational
opportunities including but not limited to crabbing, small craft launching, surf fishing, picnicking,
clamming, and beach walking.
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M. Public access within the Cherry Point management area should be consistent with the Whatcom
County Parks and Recreation Open Space Plan.
N. Shoreline Ecological Functions and Processes. In recognition of the diverse and vital ecological
resources in the Cherry Point management area, consideration of probable effects of all
development proposals on shoreline ecological functions and processes should be assessed with the
other long-term statewide interests. New port development that requires dredge and fill should not
be permitted in the Cherry Point management area due to potential adverse effects on ecological
functions, including fish and shellfish habitat and geohydraulic processes.
O. Aesthetics. All development should be designed to avoid or minimize negative visual impacts on the
scenic character of the area and to ensure visual compatibility with adjacent nonindustrial zoned
properties.
P. Site Development. All development should be constructed and operated in a manner that, while
permitting water-dependent uses, also protects shoreline resources, their ecological functions and
processes, and that incorporates the following:
Q. Low impact development approaches to avoid or minimize adverse impact to topography,
vegetation, water quality, fish and wildlife habitat, and other natural site conditions;
R. Adequate temporary and permanent management measures to control erosion and sediment
impacts during construction and operation; and
S. Adequate stormwater management facilities.
T. Regulations.
A. All uses and modifications within the Cherry Point Management Area shall be subject to the
regulations found in this section (as well as those of Title 20, Zoning), and not those of WCC
23.40.120 (Industrial and Port Development). Where this section differs from WCC 23.40.120, the
regulation(s) of this section shall govern.
A.B.Allowed Uses.
1. Water-dependent industrial and port uses are allowed within the Cherry Point management
area only upon finding; provided, that specific findings are made in a shoreline substantial
development permit or conditional use permit that:
a. Policies for optimum implementation of the statewide interest have been achieved through
protection of shoreline ecological functions and processes;
b. The long-term statewide benefits of the development have been considered with the
potential adverse impacts on ecological functions; and
c. Proposed mitigation measures to achieve no net loss of ecological functions and processes
are incorporated in the proposal.
2. Fuel Uses – Shoreline Permits and Requirements:
a. Existing legal fossil or renewable fuel refinery operations or existing legal fossil or renewable
fuel transshipment facilities [as of XXX effective date] are considered permitted shoreline
substantial developments.
b. Expansions of existing legal fossil-fuel refineries or expansions of existing legal fossil-fuel
transshipment facilities shall require a shoreline conditional use permit.
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c. New or expansion of existing legal renewable fuel refinery or renewable fuel transshipment
facility shall require a shoreline conditional use permit.
2.3. Water-related and water-enjoyment uses are allowed only as part of public access and public
recreation development, subject to the findings criteria in subsection (B)(1)(a) of this section.
3.4. Accessory developmentuses, which does not require a shoreline location in order to carry out its
their support functions, shall be sited away from the land/water interface and landward of the
principal use. Accessory development uses shall observe critical area buffers in WCC
Chapter 16.16. Accessory development uses includes, but areis not limited to, parking,
warehousing, open air storage, waste storage and treatment, stormwater control facilities,
utility and land transport development.
4.5. Road, railway and utility facilities serving approved waterfront facilities related to waterdependent uses that are located and designed to minimize shoreline alteration are permitted.
6. Waste water disposal/treatment facilities for storage or disposal of industrial or domestic waste
water are prohibited, except that elements such as conveyances and outfalls shall be allowed if
alternate inland sites have been demonstrated to be infeasible. Waste water conveyance
systems for ships at berth shall be permitted.
5.7. Liquid manure storage facilities and spreading and animal feeding operations and confined
animal feeding operations shall be prohibited.
B.C. Public Access.
1. Public access shall be provided in accordance with WCC 23.930.0780 (Public Access) unless it is
demonstrated that public access poses significant interference with facility operations or
hazards to life or property.
2. If public access meeting the criteria above is demonstrated to be infeasible or inappropriate,
alternative access may be provided in accordance with WCC 23.930.0780 at a location not
directly adjacent to the water such as a viewpoint, observation tower, or other areas serving as
a means to view public waters. Such facilities may include interpretive centers and displays that
explain maritime history and industry; provided, that visual access to the water is also provided.
3. As an alternative to on-site public access facilities, public access may be provided in accordance
with a public access plan adopted as an element of the Whatcom County Parks and Recreation
Open Space Plan.
C.D.
Critical Areas. In addition to meeting the provisions of WCC 23.30.01090.030, (Ecological
Protection) and critical areas, development and alteration shall not be located or expanded within
critical areas designated pursuant to WCC Chapter 16.16 except where the site is approved for
water-dependent use, and the following are met:
1. Mitigation to achieve no net loss of ecological functions and processes shall be conducted in
accordance with WCC 23.930.0130 (Ecological Protection).
2. Development and alteration shall not be allowed in wetlands in the backshore area. Upland
development shall demonstrate that changes in local hydrology will not decrease the viability of
the wetland environment nor degrade the existing water quality within the wetland.
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3. The minimum required setback from the OHWM for all industrial and port facilities, including
development components, which do not require a water’s edge or water surface location shall
be 150 feet; provided, that bluffs and banks greater than 10 feet in height and sloping greater
than 30 percent and wetland shorelines shall have such setbacks measured from the crest of the
bank or the edge of the wetland in addition to the OHWM.
4. Development and alteration other than recreation development for public and quasi-public
shoreline access is prohibited on the accretion shoreforms identified on the map in Appendix C
of this title, subject to the regulations in this section and consistent with the conservancy and
aquatic shoreline area designation policies and regulations of Chapters 23.90 and 23.100 WCC;
provided, that lawfully established uses or developments may be maintained subject to the
provisions of WCC 23.50.070 Chapter 23.50 (Nonconforming Uses, Structures, and Lots).
D.E.Location and Design.
1. Piers.
a. Due to the environmental sensitivity of the area, Whatcom County shall limit the number of
piers to one pier, in addition to those in operation as of January 1, 1998.
a.b. Piers shall be designed to accommodate only the necessary and intrinsic activities
associated with the movement of material and cargo from land to water and water to land.
The length of piers shall not extend beyond that which is necessary to accommodate the
draft of the vessels intending to use the facility.
b.c. Piers shall be designed to minimize interference in the intertidal zone and adverse impacts
to fish and wildlife habitats.
c.d. Piers shall be designed to minimize impacts on steep shoreline bluffs.
d.e. All pilings in contact with water shall be constructed of materials such as concrete, steel, or
other materials that will not adversely affect water quality or aquatic plants or animals.
Materials used for decking or other structural components shall be approved by applicable
state agencies for contact with water to avoid discharge of pollutants from wave splash,
rain, or runoff. Wood treated with creosote, copper chromium arsenic or
pentachlorophenol is prohibited; provided, that replacement of existing wood pilings with
chemically treated wood is allowed for maintenance purposes where use of a different
material such as steel or concrete would result in unreasonable or unsafe structural
complications; further provided, that where such replacement exceeds 20 percent of the
existing pilings over a 10-year period, such pilings shall conform to the standard
construction provisions of this section.
e.f. All piers on piling structures shall have a minimum vertical clearance of one foot above
extreme high water.
f.g. Bulk storage of gasoline, oil and other petroleum products for any use or purpose is not
allowed on piers, except for temporary storage under emergency situations, including oil
spill cleanup. Bulk storage means non-portable storage in fixed tanks. Secondary
containment shall be provided for portable containers.
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g.h. All piers shall be located and designed to avoid impediments to navigation and to avoid
depriving other properties of reasonable access to navigable waters. All piers shall be
marked with navigational aids and approved for compliance with U.S. Coast Guard
regulations.
2. Dredging.
a. Dredging to accommodate water access to, or construction of, new development is
prohibited. New development shall be located and designed to avoid the need for dredging.
Dredging for existing development shall be the minimum necessary and shall minimize
interference in the intertidal zone and impacts to fish and wildlife habitats.
b. Dredging operations, including spoil disposal, shall be conducted in accordance with policies
and regulations in WCC 23.90.120, (B)(4) and (5), Dredging.
c.b. Dredging is prohibited in the accretion shoreform and backshore wetland areas described in
Appendix C of this title.
3. LandfFill is prohibited, except for the minimum necessary to access piers or other structures that
provide access to the water. Pier design should accommodate the connection between the pier
and uplands by employing a pile-supported structure to the point of intersection with stable
upland soils. Limited landfill may be allowed for pier access that does not extend further toward
the OHWM than existing topography.Any fill or excavation waterward of the OHWM requires a
shoreline conditional use permit.
4. Excavation/Stabilization.
a. Excavation/stabilization of bluffs is prohibited, except for the minimum necessary to access
piers or other structures that provide access to the water; provided, that active feeder bluffs
shall not be altered if alteration will adversely affect the existing littoral drift process. New
dDevelopment shall avoid, rather than modify, feeder bluffs.
b. Excavation/stabilization is prohibited on accretion shoreforms and in wetlands in the
backshore area.
5. Shoreline stabilization defense works shall be regulated in accordance with
WCC 23.100.13023.40.190 and be consistent with the conservancy and aquatic shorelinearea
environment regulations of that section.
E.F. Adjacent Use.
1. New or expanded pPort or industrial development adjacent to properties which are zoned for
nonindustrial purposes shall provide setbacks of adequate width, to attenuate proximity
impacts such as noise, light and glare; and may address scale and aesthetic impacts. Fencing or
landscape areas may be required to provide a visual screen.
2. Exterior lighting shall be designed and operated to avoid illuminating nearby properties zoned
for non-port or non-industrial purposes so as to not unreasonably infringe on the use and
enjoyment of such property, and to prevent hazards for public traffic. Methods of controlling
illumination of nearby properties include, but are not limited to, limits on height of structure,
limits on light levels of fixtures, light shields and screening.
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3. The minimum setback from side property lines which intersect the OHWM for industrial and
port development shall be 60 feet; provided, that:
i. The side yard setback shall not apply to utility or security structures such as poles, meters,
fences, guard houses, power vaults or transformers; and
ii. The side yard setbacks for parcels adjoining the NW and SE boundaries of the Cherry Point
management area shall be administered in accordance with WCC 20.68.550 (Buffer Area).
4. Required setbacks shall not be used for storage of industrial equipment or materials, or for
waste disposal, but may be used for public access or outdoor recreation.
F.G. Oil and Hazardous Materials.
1. Release of oil or hazardous materials on shorelines is prohibited.
2. A management plan shall be developed for new permitted or conditionally permitted
development for the safe handling of cargo, fuels, bilge water, and toxic or hazardous materials
to prevent them from entering aquatic waters, surface or ground water. Specific provisions shall
address prompt and effective clean-up of spills that may occur. Management plans shall be
coordinated with state or federal spill response plans. Where a spill management/response plan
has been approved by the state, said plan may be used to satisfy the requirements of this
section.
3. Necessary spill containment facilities associated with existing development may be permitted
within shoreline jurisdiction where there are no feasible alternatives.
4. Recreational Development. All recreational development shall comply with the policies and
regulations of WCC 23.100.100 and be consistent with the conservancy and aquatic shoreline
area regulations of that section.
5. Archaeological, Historic and Cultural Resource Management. All development associated with
archaeological, historic or cultural site activities shall comply with the policies and regulations of
WCC 23.90.070.
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23.40.130 Land Division
A. Additional Standards for Residential DivisionsGeneral.
1. Land divisions, including boundary line adjustments, shall not be allowed in a configuration that
will require significant vegetation removal or shoreline modification or result in a net loss of
shoreline ecological functions and processes at the time of development of the subdivision
and/or use of each new parcel.
1.2. All new subland divisions shall provide for vegetation conservation to mitigate cumulative
impacts of intensification of use within or adjacent to the shoreline that shall include
compliance with vegetation conservation requirements of WCC 23.30.05023.30.040, together
with replanting and control of invasive species within setbacks and open space to assure
establishment and continuation of a vegetation community characteristic of a native climax
community.
2. Residential lots created through land division in the shoreline shall only be permitted when the
following standards are met:
144

Comment [CES200]: Moved from Residential
section, as there are more than just residential land
divisions (e.g., commercial, industrial, etc.)

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

December 7, 2021

3. Land division may not be approved in cases when it can be reasonably foreseeable that the
development or use would require structural flood hazard reduction measures within a channel
migration zone or floodway during the life of the development or use.
4. New lLand division shall assure that the lots created will not require shoreline stabilization in
order for reasonable development to occur. New lLand division that would require shoreline
stabilization is prohibited.
5. New or expanded subdivisions and all multiunit residential developments shall provide a
community recreation and/or open space area for the benefit of all residents or property
owners in the development; provided, that such provisions shall not apply to lot line
adjustment, lot consolidation, and subdivision of land into four or fewer lots.
6.5. New or amended subLand divisions of four or fewer lots adjacent to the shoreline shall provide
common access to the shoreline for all lots, consistent with , except those for lot line
adjustment and lot consolidation purposes, shall provide public access as provided for in
WCC 23.930.0780 (Public Access) and this section.
7.6. All new sub land divisions shall record a prohibition on new private docks on the face of the plat.
An area for shared moorage may be approved if it meets all requirements for shared moorage in
WCC 23.40.150100.090 (Moorage), including demonstration that public and private marinas and
other boating facilitieslaunch ramps are not sufficient to meet the moorage needs of the
subdivision.
8.7. Subdividing tidelands for sale or lease in connection with individual building lots is prohibited.
9.8. Substandard shoreline lots unsuitable for development of a primary permitted use under the
WCC Official Zoning Ordinance (Title 20 (Zoning) and this program shall not be subdivided.
10.9.
Land divisions of more than four lots and, including subdivision of land for more than
four parcels, shall incorporate public access to publicly owned shorelines or public water
bodiesshorelines of the state as provided for in WCC 23.390.0780 unless the site is designated in
a shoreline public access plan for a greater component of public access or public access is
demonstrated to be infeasible or inappropriate. The amount and configuration of public access
shall depend on the proposed use(s) and the following criteria:
a. Subdivisions within the shoreline that have views of water areas shall provide a public
pedestrian viewing area.
b. Subdivisions adjacent to public waterwayswaters of the state and marine waters shall
provide access to a point that abuttings the water that will provide visual access, and shall
provide physical access to public waterways, public marine waters, and public tidelands that
are physically accessible at low tide or low water.
c. Subdivisions subject to requirements for dedication of land to provide open space or
mitigate recreation demands of the development shall dedicate such land on or adjacent to
public waterways or marine shorelines, as applicable, unless the ecological sensitivity of
such land precludes public access. Portions of the area dedicated may be fenced or
otherwise restricted to limit public access to ecologically sensitive areas.
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11.10.
Clustering and other low-impact development techniques may be required where
appropriate to minimize physical and visual impacts on shorelines.
23.4100.120 140 Mining.
Mining in shoreline areas shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC.
A. Policies.
A. Mining should not be located on shorelines where unavoidable adverse impacts on other users
or resources together equal or outweigh the benefits from mining.
B. Mining should not interfere with public recreation on the shoreline.
C. Mining should be located and operated so as to provide long-term protection of water quality,
fish and wildlife, and fish and wildlife habitat.
D. Mining, particularly surface or strip mining, should provide for timely restoration of disturbed
areas to a biologically productive, semi-natural, or other useful condition through a reclamation
process consistent with regulations administered by the Department of Natural Resources and
other applicable county standards.
E. Mining of marine and lake shores or accretional shoreforms, such as point bars, that have a high
value for recreation or as fish or wildlife habitat should generally not be permitted.
F. Mining should only be permitted on accretion point and channel bars where appropriate studies
and detailed operation plans demonstrate that:
a. Fish habitat, upland habitat and water quality will not be significantly impacted; and
b. The operation will not adversely affect geohydraulic processes, channel alignment, nor
increase bank erosion or flood damages.
G. Mining operations should be located, designed, and managed so that other appropriate uses are
not subjected to substantial or unnecessary adverse impacts from noise, dust or other effects of
the operation. The operator may be required to implement measures such as buffers, limited
hours, or other mitigating measures for the purpose of minimizing adverse proximity impacts.
B. Regulations.
A. General.
1. The removal of gravel for flood management purposes shall be regulated in accordance with the
policies regulations for underof WCC 23.100.06023.40.100 (Flood Hazard Reduction Control
Works and Instream Structures) as well as this section.
1.2. New mMining and associated activities shall be designed and conducted to result in no net loss
of shoreline ecological functions and processes in accordance with WCC 23.90.03023.30.010
(Ecological Protection). Mining should not be approved where it could interfere with shoreline
ecological functions or processes or cause irreparable damage to shoreline resources or features
such as accretion shoreforms. Application of this standard shall include avoidance and
mitigation of adverse impacts during the course of mining and reclamation. The determination
of whether there will be no net loss of ecological function shall be based on an evaluation of the
reclamation plan required for the site and shall consider impacts on ecological functions during
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operation. Preference shall be given to mining proposals that result in the creation, restoration,
or enhancement of habitat for priority species.
Permit requirements for mining should be coordinated with the requirements of RCW
Chapters 78.44 (Surface Mining) and 77.55 (Construction Projects in State Waters).
The proposed subsequent use of mined property shall be consistent with the provisions of the
environment designation in which the property is located. Reclamation of disturbed shoreline
areas shall provide appropriate ecological functions consistent with the setting.
Pursuant to RCW 90.48.615, motorized or gravity siphon aquatic mining or discharge of effluent
from such activity to any waters of the state that has been designated under the endangered
species act as critical habitat, or would impact critical habitat for salmon, steelhead, or bull trout
is prohibited. This section does not apply to:
a. Aquatic mining using nonmotorized methods, such as gold panning, if the nonmotorized
method does not involve use of a gravity siphon suction dredge;
b. Mining operations where no part of the operation or discharge of effluent from the
operation is to waters of the state;
c. Surface mining operations regulated by the State Department of Natural Resources under
Title 78 RCW;
d. Metals mining and milling operations as defined in chapter 78.56 RCW; or
e. Activities related to an industrial facility, dredging related to navigability, or activities subject
to a clean water act section 404 individual permit.
Mining shall not be permitted in critical areas except as a part of an approved flood control
program or in conjunction with a habitat restoration or enhancement plan; provided, that such
activities may be permitted where demonstrated to be water-dependent. A determination of
water-dependency shall be based on evaluation of geologic factors such as the distribution and
availability of mineral resources for that jurisdiction, as well as evaluation of need for such
mineral resources, economic, transportation, and land use factors. This showing may rely on
analysis or studies prepared for purposes of GMA designations, be integrated with any relevant
environmental review conducted under SEPA (Chapter 43.21C RCW), or otherwise be shown in a
manner consistent with RCW 90.58.100(1) and WAC 173-26-201(2)(a).
Application for permits for mining operations shall be accompanied by operation plans,
reclamation plans and analysis of environmental impacts in accordance with WCC 20.73.700.
Such information shall provide sufficient documentation to make a determination as to whether
the project will result in net loss of shoreline ecological functions and processes during the
course of mining and after reclamation. Creation, restoration, or enhancement of habitat for
priority species and the future productivity of the site may be considered in determining no net
loss of ecological functions.
The applicant/proponent must show that mining is dependent on a shoreline location, and that
demand cannot reasonably be accommodated in operations outside shoreline jurisdiction.
Information required to meet this criterion shall evaluate geologic factors such as the
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distribution and availability of mineral resources as well as evaluation of need for such mineral
resources, economic, transportation, and land use factors.
d. Where a lawfully established mining operation has resulted in the creation of a lake(s) greater
than 20 acres and such lake(s) is subject to the provisions of the shoreline management program
and the Act, such lake(s) shall be given a resource shoreline area designation. Notwithstanding
any other applicable regulations, such mining operations shall be permitted to continue and
may be expanded subject to approval of a shoreline conditional use permit.
e. Reclamation Plan.
i. A reclamation plan that complies with the format and detailed minimum standards of
Chapter 78.44 RCW shall be included with any shoreline permit application for mining.
ii. A reclamation plan that is inconsistent with this program or the Act shall constitute
sufficient grounds for denial of a shoreline permit; provided, that the applicant/proponent
shall be given reasonable opportunity to revise the plan.
f. Overburden.
i. Overburden or other mining spoil or non-putrescible solid wastes shall be disposed of in an
appropriate manner to protect shoreline ecological functions and processes, other uses, and
aesthetic values.
ii. Disposal of overburden or mining spoil on shorelines shall comply with landfill policies and
regulations of WCC 23.90.100.
g. Surface Oil, Coal Bed or Gas Drilling. As provided in the Act (RCW 90.58.160), surface drilling for
oil or gas is prohibited in the waters of Puget Sound north to the Canadian boundary and the
Strait of Juan de Fuca waterward from OHWM and on all lands within 1,000 feet landward
therefrom. Coal bed drilling is also prohibited.
B. Marine and Lake Shores.
a. Mining of, including but not limited to, sand, gravel, cobbles, or boulders from any marine or
lake shore is prohibited.
b. Mining of quarry rock may be permitted as a conditional use; provided, that shore processes
and resources are not adversely affected.
B. Additional Standards for Rivers and Streams.
1. Mining waterward of the ordinary high-water mark of a river shall not be permitted unless:
a. Removal of specified quantities of sand and gravel or other materials at specific locations
will not adversely affect the natural processes of gravel transportation for the river system
as a whole; and
b. The mining and any associated permitted activities will not have significant adverse impacts
to habitat for priority species nor cause a net loss of ecological functions of the shoreline.
a.c. The determinations required by this section shall be made consistent with RCW
90.58.100(1) and WAC 173-26-201(2)(a). Such evaluation of impacts should be appropriately
integrated with relevant environmental review requirements of SEPA (chapter 43.21C RCW)
and the SEPA rules (chapter 197-11 WAC).
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d. In considering renewal, extension, or reauthorization of gravel bar and other in-channel
mining operations in locations where they have previously been conducted, the County shall
require compliance with this subsection to the extent that no such review has previously
been conducted. Where there has been prior review, the County shall review previous
determinations comparable to the requirements of this section to assure compliance with
this section under current site conditions.
b.e. The provisions of this section do not apply to dredging of authorized navigation channels
when conducted in accordance with WCC 23.40.080 (Dredging and Dredge Material
Disposal).
2. Mining within any designated channel migration zone (CMZ) may be approved asshall require a
shoreline conditional use.
1.3. Scalping of accretional point bars may be permitted as a shoreline conditional use for flood
hazard reduction control purposes and or market demandscommercial purposes under the
following conditions:
a. Removal of specified quantities of sand and gravel or other materials at specific locations
will not adversely affect the natural processes of gravel transportation for the river system
as a whole. Specific studies accompanying the application shall demonstrate that no adverse
flood, erosion, or other environmental impacts occur either upstream or downstream of
extraction sites. Mining extraction amounts, rates, timing, and locations shall be based on a
scientifically determined sediment budget adjusted periodically according to data provided
by a regular monitoring plan.
b. Aggregate washing and ponding of waste water are prohibited in floodways.
c. Storage within the FEMA floodway is prohibited in the shoreline during the flood season
(November 1st through March 1st); provided, that temporary stockpiling is permitted during
working hours if all such materials are removed from the floodway at the end of each day’s
operation.
d. All applicable permits and approvals, including, but not limited to, hydraulic project approval
(HPA) from the Department of Fish and Wildlife and a Whatcom County flood permit, shall
be obtained and all applicable provisions attached thereto shall be adhered to.
c. Open pit mining may be permitted in a floodplain; provided, that all of the following criteria are
met:
i. All pits and other operations should be located outside of the channel migration zone.
ii. All pits of each operation should be located and excavated to a depth so as to function as a
self-flushing chain of lakes whenever the pits are overtopped by floods in order to prevent
eutrophication and fish entrapment.
iii. The entire operation should be sized and designed so that neither additional bank erosion,
catastrophic changes in channel location, nor adverse impact to fish resources or water
quality will likely result in the long term.
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iv. The scale and mode of operation will not have adverse impacts on fish resources, water
quality, and recreation resources, nor adversely impact a stream’s natural capacity to erode,
shift, accrete, and/or flood.
v. All equipment, works and structures are designed to withstand flooding without becoming a
hazard in themselves nor causing adverse effects on shore features, without the necessity
for shore stabilization structures.
vi. All structures or equipment which are not flood-proof shall be located outside of the 100year floodplain during the flood season (November 1st through March 1st); provided, that
such equipment is permitted during daily operations.
C. Regulations for Specific Shoreline Environment Designations
1. In the Aquatic shoreline environment mining is prohibited, except that accretional bar scalping
in streams may be permitted as a shoreline conditional use; provided, that upon approval by the
County and Ecology of a sediment management plan component for a mutually designated
reach of river, including incorporating the findings of a programmatic environmental impact
statement, the shoreline conditional use requirement will no longer be in effect unless mutually
agreed to in said management plan.
D. Shoreline Area Regulations.

18

Urban. Mining is prohibited.

19

Urban Resort. Mining is prohibited.

20

Urban Conservancy. Mining is prohibited.

21

Shoreline Residential. Mining is prohibited.

22

Rural. Mining may be permitted as a conditional use subject to policies and regulations of this program.

23
24

Resource. Mining may be permitted as a conditional use subject to policies and regulations of this
program.

25
26

Conservancy. Mining may be permitted as a conditional use subject to policies and regulations of this
program.

27

Natural. Mining is prohibited.

28
29
30
31
32
33

1. Aquatic. Mining is prohibited, except that accretional bar scalping in streams may be permitted
as a conditional use subject to policies and regulations of this program; provided, that upon
approval by the county and Ecology of a sediment management plan component for a mutually
designated reach of river, including incorporating the findings of a programmatic environmental
impact statement, the conditional use requirement will no longer be in effect unless mutually
agreed to in said management plan.
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23.4100.130 150 Moorage Structures – Docks, Piers and Mooring Buoys.
A. Policies.
A. Moorage associated with a single-family residence is considered a water-dependent use; provided,
that it is designed and used as a facility to access watercraft, and other moorage facilities are not
available or feasible. Moorage for water-related and water-enjoyment uses or shared moorage for
multifamily use should be allowed as part of a mixed use development or where it provides public
access.
B. New moorage, excluding docks accessory to single-family residences, should be permitted only
when the applicant/proponent has demonstrated that a specific need exists to support the intended
water-dependent or public access use.
C. As an alternative to continued proliferation of individual private moorage, mooring buoys are
preferred over docks or floats. Shared moorage facilities are preferred over single-user moorage
where feasible, especially where water use conflicts exist or are predictable. New subdivisions of
more than two lots and new multifamily development of more than two dwelling units should
provide shared moorage.
D. Docks, piers and mooring buoys, including those accessory to single-family residences, should avoid
locations where they will adversely impact shoreline ecological functions or processes, including
currents and littoral drift.
E. Moorage should be spaced and oriented in a manner that minimizes hazards and obstructions to
public navigation rights and corollary rights thereto such as, but not limited to, fishing, swimming
and pleasure boating, as well as private riparian rights of adjacent land owners.
F. Moorage should be restricted to the minimum size necessary to meet the needs of the proposed
use. The length, width and height of piers and docks should be no greater than that required for
safety and practicality for the primary use.
G. Pile supports are preferred over fills because piles do not displace water surface and intertidal or
aquatic habitat and are removable and thus more flexible in terms of long-term use patterns. Floats
may be less desirable than pile structures where aquatic habitat or littoral drift are significant.
H. The use of buoys for small craft moorage is preferred over pile or float structures because of lesser
long-term impact on shore features and users; moorage buoys should be placed as close to shore as
possible to minimize obstruction to navigation.
I. Shoreline resources and water quality should be protected from overuse by boaters living on vessels
(live aboards). Boaters living on vessels are restricted to established marinas with facilities to
address waste handling and other sanitary services.
J. Vessels should be restricted from extended mooring on waters of the state unless authorization is
obtained from the DNR and impacts to navigation and public access are mitigated.
K. Piers and docks should be constructed of materials that will not adversely affect water quality or
aquatic plants and animals in the long term.
L. New pier and dock development should be designed so as not to interfere with lawful public access
to or use of shorelines. Developers of new piers and shared moorage should be encouraged to
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provide physical or visual public access to shorelines whenever safe and compatible with the
primary use and shore features.
B. Regulations.
A. General.
1. This section applies to all moorage structures. Marinas and boat launches are regulated
pursuant to Moorage including docks, piers and mooring buoys in shoreline areas shall be
subject to the policies and regulations of this section and Chapter 23.90 WCC. Shared moorage
with more than four berths and Boat launching facilities are regulated under
WCC 23.40.060100.040, (Boating Facilities – Marinas and Launch Ramps).
2. No pier or dock shall be used for a residence.
3. Public access facilities shall be regulated pursuant to WCC 23.30.0760 (Public Access).
4. Commercial moorage shall be permitted only for water-dependent uses, and only if the
applicant/proponent demonstrates that existing facilities in the vicinity, including marinas and
shared moorage, are not adequate or feasible for the proposed water-dependent use.
5. Commercial covered moorage may be permitted only where vessel construction or repair work
is to be the primary activity and covered work areas are demonstrated to be the minimum
necessary over water, including demonstration that adequate upland sites are not feasible.
6. Moorage structures shall not be permitted within the following shoreline habitats because of
their scarcity, biological productivity, and sensitivity:
a. Feeder bluffs and accretion shoreforms;
b. Marshes and other wetlands;
c. Kelp and eelgrass beds; and,
d. Areas of high energy or shallow sloping bottoms (<2% gradient) in the marine environment.
7. Moorage structures shall not be permitted within the following shoreline habitats because of
their scarcity, biological productivity, and sensitivity unless no alternative location is feasible,
the project would result in a net enhancement of shoreline ecological functions, and the
proposal is otherwise consistent with this program:
a. Estuaries;
b. Tidal pools on rock shores;
c. Spawning and holding areas for forage fish (such as herring, surf smelt and sandlance);
d. Subsistence, commercial and recreational shellfish beds; and
e. Other critical saltwater or freshwater habitats.
8. Other than for day use, all vessels mooring on waters of the state must obtain a lease or
permission from the State Department of Natural Resources, except as allowed by applicable
state regulations.
9. No moorage shall impact the rights of navigation or public access, unless mitigated.
1.10.
When there is not a moorage structure, marine rails are permissible, but shall be
supported with as few piles as practicable.
B. Dimensional Standards – Freshwater.
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1. Freshwater – New overwater Moorage structures in freshwater environments may be
permitted, subject to the following:
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Design and Dimensional Standards

• 480 sq. ft. for an individual use dock or pier
• 700 sq. ft. for a shared moorage facility used by 2 residential property owners
• 1,000 sq. ft. for a shared moorage facility used by 3 or more residential property
owners
• Public and commercial moorage structures shall be limited to the minimum area
needed to accommodate the intended use.
• These area limitations shall include platform lifts
• Where a pier or dock cannot reasonably be constructed under the area limitation
above to obtain a moorage depth of 5.5 feet measured below ordinary high water
mark, an additional 4 sq. ft. of area may be added for each additional foot of pier
or dock length needed to reach 5.5 feet of water depth at the waterward end of
the pier or dock; provided, that all other area dimensions, such as maximum
width and length, have been minimized.
• For mooage structures accessory to a residential use:
o 4 feet for pier or dock walkway or ramp
o 6 feet for ells
o 2 feet for fingers
o 6 feet for float decking
• Public and marina moorage structures shall be a maximum of 6 feet for all
elements unless a need for a larger size is demonstrated
• Minimum of 1.5 feet above ordinary high water to bottom of pier stringers, except
the floating section of a dock and float decking attached to a pier
• 20 feet waterward from the ordinary high water mark
• 20 feet per user (e.g. single user – 20 feet, 2-users – 40 feet, etc.)for float
decking
• Minimum necessary to obtain a moorage depth of 5.5 feet measured below
ordinary high watermark at the waterward end of the dock.
• Floats 6 feet wide or less must have at least 30% of the deck surface covered in
functional grating
• Floats greater than 6 feet wide must have at least 50% of the deck surface
covered in funtional grating
• All other dock components must have 100% of the deck surface covered in
functional grating
• The open area of functional grating must be at least 60%
• Replacement of more than 33% or 250 sq. ft., whichever is greater, of decking or
replacement of decking substructure requires installation of functional grating in
the replaced portion only

C. Dimensional Standards – Marine.
1.2. Marine – New overwaterMoorage structures in marine environments may be permitted, subject
to the following; provided that port, industrial, and commercial piers and floats shall be the
minimum area, length, and width necessary for the intended use:
Maximum Area: surface
coverage, including all
componants

Design and Dimensional Standards

• 480 sq. ft. for an individual use dock or pier
• 700 sq. ft. for a shared moorage facility used by 2 residential property owners
• 1,000 sq. ft. for a shared moorage facility used by 3 or more residential property
owners
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• Where a pier or dock cannot reasonably be constructed under the area limitation
above to obtain a moorage depth of -9.5 feet mean low low water as measured at
the waterward end of the dock, an additional 4 sq. ft. of area may be added for
each additional foot of pier or dock length needed to reach -9.5 feet mean low low
water as measured at the waterward end of the pier or dock; provided, that all
other area dimensions, such as maximum width and length, have been minimized
• For mooage structures accessory to a residential use:
o 4 feet for single-use or 6 feet for joint use for pier or dock walkway or ramp
o 6 feet for ells
o 2 feet for fingers
o 8 feet for float decking
For a joint-use structurepier – 86 feet
• Public and marina moorage structures shall be a maximum of 6 feet for all
elements unless a need for a larger size is demonstrated
• Maximize height over the bed to improve light transmission
• The bottom of the pier must be at least six feet above the bed at the landward
end
• Marine Rails – 20 feet
• Floats – 30 feet per user (e.g., single-user – 30 feet, 2-users – 60 feet, etc)
• Overall Dock Length – Minimum necessary to obtain a moorage depth of -9.5 feet
mean low low water as measured at the waterward end of the dock .
• Floats must have at least 50% of the deck surface covered in functional grating.
• Piers, stairs, ramps, and platform lifts must have 100% of the deck surface
covered in functional grating
• Grating openings should be oriented lengthwise in the eastwest direction to the
maximum extent practicable.
• Grating must not be covered (on the surface or underneath) with any items (e.g.,
kayaks, planters, sheds, lawn chairs, etc.) except utility boxes.
• Grating must be either multi-directional grating with a minimum of 40% open
space or square grating with a minimum of 60% open space. Provide
documentation to show amount of % open area.
• Replacement of more than 10% or 48 sq. ft. of decking or replacement of decking
substructure requires installation of functional grating in the replaced portion only

C. Construction Standards for Overwater Mooage Structures.
1. Piers and docks shall be the minimum size necessary to meet the needs of the proposed waterdependent use. and shall observe the following criteria:
2. Piers and docksMoorage structures shall be constructed of materials that will not adversely
affect water quality or aquatic plants and animals over the long term. Materials used for
submerged portions of a pier or dock, decking and other components that may come in contact
with water shall be approved by applicable state agencies for use in water to avoid discharge of
pollutants from wave splash, rain or runoff. Wood treated with creosote, pentachlorophenol or
other similarly toxic materials is prohibited. Piers and docks in lakes providing a public water
supply shall be constructed of untreated materials, such as untreated wood, approved plastic
composites, concrete or steel.
3. Piers and docks shall use pile supports unless engineering studies demonstrate that pile
supports are insufficient to ensure public safety. Riprapped or bulkheaded fills may be approved
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for public projects only and only as a shoreline conditional use and only when demonstrated
that no feasible alternative is available. Mitigation shall be provided to ensure no net loss of
shoreline ecological functions and processes.
4. Approaches to piers and docks shall use piers or other structures to span the entire upper
foreshore to the point of intersection with stable upland soils and shall be design to avoid
interference with littoral drift or wave refraction. Limited fill or excavation may be allowed
landward of the OHWM to match the upland with the elevation of the pier or dock.
5. Pile diameter shall be the minimum necessary and pile spacing shall be the maximum feasible to
minimize shading and avoid a “wall” effect that would block or baffle wave patterns, currents,
littoral drift, or movement of aquatic life forms, or result in structure damage from driftwood
impact or entrapment. Piles supporting a new pier must be spaced no closer than 20 feet apart.
5.6. Offshore and foreshore pile structures shall allow for continuity of hydraulic energy patterns,
unless specifically designed to reduce wave impact on shores.
7. Floatation for the float shall be fully enclosed and contained in a shell (e.g., polystyrene tubs not
shrink wrapped or sprayed coatings) that prevents breakup or loss of the flotation material into
the water and is not readily subject to damage by ultraviolet radiation and/or abrasion caused
by rubbing against piling and/or waterborne debris.
8. Flotation components shall be installed under the solid portions of the float, not under the
grating.
9. If the project includes the replacement of existing piling, they should be either partially cut with
a new piling secured directly on top, fully extracted, or cut 2 feet below the mudline. If treated
piling are fully extracted or cut, the holes or piles must be capped with clean, appropriate
material.
6.10.
A maximum of two moorage pilings may be installed to accommodate the moorage of
boats exceeding the length of the floats.
11. Overhead wiring or plumbing is not permitted on moorage structures.
12. Moorage facilities shall be marked with reflectors, or otherwise identified to prevent
unnecessarily hazardous conditions for water surface users during the day or night. Exterior
finish shall be generally non-reflective.
13. Moorage facilities shall be constructed and maintained so that no part of a facility creates
hazardous conditions nor damages other shore property or natural features during predictable
flood conditions. Floats shall be securely anchored.
14. Water supply, sewage disposal and disposal of nonhazardous materials associated with activities
on docks and piers shall conform to applicable health standards.
15. No private or shared moorage may be constructed to within 200 feet of OHWM on the opposite
shore of any lake or semi-enclosed body of water such as a bay, cove, or natural channel. This
restriction shall not apply within marinas, dredged canal systems or approved marina-home
developments.
16. Storage of fuel, oils, and other toxic materials is prohibited on docks and piers except portable
containers when provided with secondary containment.
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17. The width of landings, stairways, or steps must not exceed 4 feet for single-use and 6 feet for
joint-use.
18. Additional standards for marine moorage sturctures:
a. Floats may be held in place with lines anchored with a helical screw or “duckbill” embedded
anchor, piles with stoppers and/or float support/stub piles. (1) For a single-user float, a
maximum of 4 piles (not including stub piles) or embedded anchors may be installed. (2) For
a joint-use float, a maximum of 8 piles (not including stub piles) or embedded anchors may
be installed. (3) If embedded anchors need to be utilized, the anchor lines shall not rest on
the substrate at any time; each must contain a mid-line float. (4) Only if the substrate
prohibits use of piles or embedded anchors may a Corps-approved alternative be used. (5) If
a concrete anchor or other Corps-approved alternative is needed to hold the float,
calculations showing that it will hold without dragging or breaking during storm events are
required. This analysis should include the size of the float and the dry weight and
dimensions of the anchor.
b. If the float is positioned perpendicular to the ramp, a small access float may be installed to
accommodate tidal movement of the ramp. The access float cannot be larger than 6 feet
wide and 10 feet long.
c. No floats may be installed in the Upper Shore Zone (area landward of +5 MLLW).
d. Float Stops:
i. To suspend the float above the substrate at all tides, float stops should be installed on
piles anchoring floats. This method is preferred over (d)(ii) and(d)(iii) because float
stops are less impacting to the marine environment.
ii. If float stops attached to piles are not feasible (provide explanation) then up to four
10-inch diameter stub piles may be installed.
iii. Float “feet” attached to the float are an option if the substrate consists of coarse
material as described in the column to the right
19. Additional standards for marine mooring buoys:
a. Mooring buoys shall be placed at a distance specified by the Washington Department of Fish
and Wildlife, the Washington Department of Natural Resources, and the U.S. Coast Guard to
balance the goals of avoiding nearshore habitat and minimizing obstruction to navigation.
Anchors and other design features shall meet Washington Department of Fish and Wildlife
standards.
b. The location (latitude/longitude) of the anchor for the buoy must be identified on the
project drawings.
c. Anchor lines must not rest or drag on the substrate, and a midline float must be installed to
prevent this.
d. Anchors should be helical screw or another type of embedded anchor. Only if the substrate
prohibits use of embedded anchors may alternative anchors (i.e., concrete block) be used. If
an embedded anchor cannot be used and a concrete anchor is needed, calculations showing
that the anchor will hold without dragging or breaking during storm events is required. This
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analysis should include the size of the vessel and the dry weight and dimensions of the
anchor.
e. No other mooragestructures may be anchored within a 117-foot radius (with the proposed
buoy in the center of the 117-foot radius circle, which would result in a concentration of no
more than one per acre) of the proposed buoy.
f. New mooring buoys may not be installed in any waterbody the Washington State
Department of Health has designated as “threatened” or “closed” to shellfish harvesting due
to the number of boats moored there.
Private recreational moorage for individual lots is permitted in existing subdivisions approved on or
before January 28, 1993, only where shared moorage has not already been developed. Prior to
development of a new dock for a single residential lot, the applicant/proponent shall demonstrate
that:
Existing facilities in the vicinity, including marinas and shared moorage, are not adequate or feasible
for use;
On marine shorelines, alternative moorage, such as mooring buoys or a dock sized to accommodate
a tender to provide access in conjunction with a mooring buoy, are not adequate or feasible; and
The applicant/proponent has contacted abutting property owners and none have indicated a
willingness to share an existing dock or develop a shared moorage in conjunction with the
applicant/proponent.
If allowed, only one private dock shall be permitted on a shoreline residential lot.
Shared moorage shall be required in accordance with the following to prevent the proliferation of
moorage facilities:
Shared moorage shall be provided for all new residential developments of more than two dwelling
units. New subdivisions shall contain a restriction on the face of the plat prohibiting individual docks.
A site for shared moorage should be owned in undivided interest by property owners within the
subdivision. Shared moorage facilities shall be available to property owners in the subdivision for
community access and may be required to provide public access depending on the scale of the
facility. If shared moorage is provided, the applicant/proponent shall file at the time of plat
recordation a legally enforceable joint use agreement or other legal instrument that, at minimum,
addresses the following:
Apportionment of construction and maintenance expenses;
Easements and liability agreements; and
Use restrictions.
On marine shorelines a dock or pier may be approved only if it is not feasible to provide mooring
buoys with an adequate landing area or a dock sized to accommodate tenders.
Where a multifamily residential development, camping club or subdivision development provides
shared moorage, space for the number of waterfront lots or dwelling units may be provided with an
additional provision for sites without water frontage up to a ratio of 1.25 moorage spaces per total
lots or units.
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P. Prior to issuing a permit for shared moorage, a proponent shall file with the Whatcom County
auditor a legally enforceable joint use agreement that, at minimum, addresses the following:
Q. Apportionment of construction and maintenance expenses;
R. Easements and liability agreements; and
S. Use restrictions.
T. Commercial docks shall be permitted only for water-dependent uses, and only if the
applicant/proponent demonstrates that existing facilities in the vicinity, including marinas and
shared moorage, are not adequate or feasible for the proposed water-dependent use.
U. Private moorage for float planes may be permitted as a conditional use where construction will not
adversely affect shoreline functions or processes, including wildlife use. Ecological restoration may
be required to compensate for the greater intensity of activity associated with the use.
V. If allowed under the provisions of this program, only one private dock with one accessory float, one
boat lift, and one covered moorage accessory to a permitted moorage, shall be permitted on a
shoreline lot owned for residential or private recreational use.
W. Docks with or without a float shall be the minimum size required to provide for moorage. Singlefamily docks and floats shall not exceed 40 feet in length measured perpendicularly from the OHWM
nor exceed three feet in height above the extreme high water level. Shared moorage may extend to
80 feet in length if demonstrated to be necessary to provide adequate moorage. In the case of pile
docks at marine or river locations, the height shall be limited to that which may be reasonably
necessary to accommodate landing and moorage of watercraft. Commercial docks shall be the
minimum length necessary to serve the type of vessel served.
X. Private docks up to 60 feet in length or shared moorage up to 100 feet in length measured
perpendicularly from the OHWM, including floats, may be permitted by the administrator in shallow
areas where a dock sized to accommodate a tender to provide access to a mooring buoy is not
feasible and where existing docks on adjacent properties presently extend out as far as that which is
proposed, and where such added length is necessary in order to allow a reasonable use of the dock,
as determined based upon adjacent uses; and where the extension in dock length will not adversely
affect ecological processes and functions, provided the required dock length is the minimum
necessary to achieve such purposes. Docks that cannot reasonably meet this standard may request a
review under the variance provisions of this program.
Y. Moorage shall be designed to avoid the need for maintenance dredging. The moorage of a boat
larger than provided for in the original moorage design shall not be grounds for approval of d
Z. In order to minimize impacts on nearshore areas and avoid reduction in ambient light level:
AA. The width of piers, docks and floats shall be the minimum necessary and shall not exceed four feet
in width, except where specific information on use patterns justifies a greater width. Marine floats
shall not exceed eight feet in width nor 40 feet in length and freshwater floats shall not exceed six
feet in width and 20 feet in length unless authorized by a variance. Exceptionally large vessels or
vessels that require a relatively deep draft may be required to use a buoy, other alternative mooring
scheme, or to moor in a marina. Materials that will allow light to pass through the deck may be
required where width exceeds four feet.
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BB. Dock surfaces designed to allow maximum light penetration shall be used on walkways or
gangplanks in nearshore areas.
CC. Piers, docks and floats shall be located along a north/south orientation to the maximum extent
feasible.
DD. Private docks shall not encroach into the required sideyard setbacks for residential development
(both onshore and offshore); provided, that a shared moorage may be located adjacent to or upon a
side property line of the affected properties upon filing of an easement agreement or other legal
instrument by the affected property owners.
EE. Dock and Pier Design.
FF. Moorage buoys shall be placed at a distance specified by the Washington Department of Fish and
Wildlife, the Washington Department of Natural Resources, and the U.S. Coast Guard to balance the
goals of avoiding nearshore habitat and minimizing obstruction to navigation. Anchors and other
design features shall meet Washington Department of Fish and Wildlife standards.
GG. A covered moorage accessory to a single-family pier or dock, not accessory to a marina, shall have
no walls other than an open structural framework to support a roof and shall not cover more than
200 square feet nor exceed 15 feet in height above OHWM. Roof materials shall be translucent, or
at least 50 percent clear skylights.
HH. Commercial covered moorage may be permitted only where vessel construction or repair work is to
be the primary activity and covered work areas are demonstrated to be the minimum necessary
over water, including demonstration that adequate upland sites are not feasible.
II. No private or shared moorage may be constructed to within 200 feet of OHWM on the opposite
shore of any lake or semi-enclosed body of water such as a bay, cove, or natural channel. This
restriction shall not apply within marinas, dredged canal systems or approved marina-home
developments.
JJ. If a dock is provided with railing, such railing shall not exceed 36 inches in height and shall be an
open framework that does not unreasonably interfere with shoreline views of adjoining properties
or lawful use of water surfac
KK. Water supply, sewage disposal and disposal of nonhazardous materials associated with activities on
docks and piers shall conform to applicable health standards.
LL. Moorage facilities shall be marked with reflectors, or otherwise identified to prevent unnecessarily
hazardous conditions for water surface users during the day or night. Exterior finish shall be
generally non-reflective.
MM. Moorage facilities shall be constructed and maintained so that no part of a facility creates
hazardous conditions nor damages other shore property or natural features during predictable flood
conditions. Floats shall be securely anchored.
NN. No pier or dock shall be used for a residence.
OO. Storage of fuel, oils, and other toxic materials is prohibited on docks and piers except portable
containers when provided with secondary containment.
PP. Public access facilities shall be provided in accordance with policies and regulations in
WCC 23.90.080.
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D. Additional Standards for Individual use docks and piersMoorage.
1. An individual use dock may consist of one pier, one float or platform lift, one boat lift, and one
covered moorage.
2. When allowed under the provisions of this program, only one private dock shall be permitted as
an accessory use to a primary use.
3. Private recreational moorage for individual lots is permitted in subdivisions approved on or
before January 28, 1993, only where shared moorage has not already been developed.
4. Prior to development of a new dock for a single residential lot, the applicant/proponent shall
demonstrate that:
a. Existing facilities in the vicinity, including marinas and shared moorage, are not adequate or
feasible for use;
b. Alternative moorage, such as mooring buoys or a dock or marine rail system sized to
accommodate a tender to provide access in conjunction with a mooring buoy, are not
adequate or feasible; and
c. The applicant/proponent has contacted abutting property owners and none have indicated
a willingness to share an existing dock or develop a shared moorage in conjunction with the
applicant/proponent.
5. Private moorage for float planes may be permitted as a shoreline conditional use where
construction will not adversely affect shoreline functions or processes, including wildlife use.
Ecological restoration may be required to compensate for the greater intensity of activity
associated with the use.
6. Private docks shall not encroach into the required sideyard setbacks for residential development
(both onshore and offshore).
1.7. Covered moorage accessory to a single-family pier or dock shall have no walls other than an
open structural framework to support a roof and shall not cover more than 200 square feet nor
exceed 15 feet in height above OHWM. Roof materials shall be translucent, or at least 50
percent clear skylights.
E. Additional Standards for Shared Moorage.
1. When allowed under the provisions of this program, a shared moorage dock may be permitted
for multiple users. Such docks may consist of one pier and multiple floats or platform lifts, boat
lifts, and covered moorages, not to exceed the number of authorized users nor the total
maximum area allowed per WCC 23.40.140(B).
2. Shared moorage shall be required in accordance with the following to prevent the proliferation
of moorage facilities:
a. Shared moorage shall be provided for all residential developments of more than two
dwelling units.
b. Subdivisions shall contain a restriction on the face of the plat prohibiting individual docks.
c. Shared moorage facilities shall be available to property owners in the subdivision for
community access and may be required to provide public access depending on the scale of
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the facility. A site for shared moorage should be owned in undivided interest by property
owners within the subdivision.
d. If shared moorage is provided, the applicant/proponent shall file at the time of plat
recordation a legally enforceable joint use agreement or other legal instrument that, at
minimum, addresses the following:
i. Apportionment of construction and maintenance expenses;
ii. Easements and liability agreements; and
iii. Use restrictions.
e. On marine shorelines a dock or pier may be approved only if it is not feasible to provide
mooring buoys with an adequate landing area or a dock or marine rail system sized to
accommodate tenders.
f. Where a new multifamily residential, camping club, or subdivision development proposes to
provide shared moorage, space for the number of waterfront lots or dwelling units may be
provided with an additional provision for sites without water frontage up to a ratio of 1.25
moorage spaces per total lots or units. This provision does not apply to existing
developments.
3. Shared moorage shall be limited to the amount of moorage needed to serve lots with water
frontage; provided, that a limited number of upland lots may also be accommodated.
Applications for shared moorage shall demonstrate that mooring buoys are not feasible prior to
approval of dock moorage. Shared moorage currently leased or proposed to be leased to upland
property owners shall be reviewed as a marina.
4. Shared moorage may be located adjacent to or upon a side property line of the affected
properties upon filing of an easement agreement or other legal instrument by the affected
property owners.
C. Shoreline Area Regulations.
A. Urban. Private and shared moorage are permitted subject to policies and regulations of this
program. Public, commercial and industrial moorage, including expansion of existing piers, and
covered moorage or floatplane moorage accessory to a permitted moorage may be permitted as
a conditional use.
B. Urban Resort. Private, shared and public moorage, and covered moorage or floatplane moorage
accessory to a permitted moorage, may be permitted as a conditional use subject to the policies
and regulations of this program. Commercial moorage is prohibited, except piers serving small
passenger vessels may be permitted as a conditional use. Industrial moorage is prohibited.
C. Urban Conservancy. Private and shared moorage on non-marine shorelines are permitted
subject to policies and regulations of this program. Private and shared moorage on marine
shorelines, other than constructed marinas or canals, may be permitted as a conditional use.
Public and commercial moorage, including the expansion of existing piers, and floatplane
moorage accessory to a permitted moorage may be permitted as a conditional use. Industrial
and covered moorage are prohibited.
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D. Shoreline Residential. Private and shared moorage are permitted subject to policies and
regulations of this program. Public and commercial moorage, including expansion of existing
piers, and covered moorage or floatplane moorage accessory to a permitted moorage may be
permitted as a conditional use. Industrial moorage is prohibited.
E. Rural. Private and shared moorage are permitted subject to policies and regulations of this
program. Public, industrial and commercial moorage, including expansion of existing piers, and
floatplane moorage accessory to a permitted moorage may be permitted as a conditional use.
Covered moorage is prohibited.
F. Resource. Private and shared moorage are permitted subject to policies and regulations of this
program. Public, industrial and commercial moorage, including expansion of existing piers, and
floatplane moorage accessory to a permitted moorage may be permitted as a conditional use.
Covered moorage is prohibited.
G. Conservancy. Private and shared moorage on nonmarine shorelines are permitted subject to
policies and regulations of this program. Private and shared moorage on marine shorelines,
other than constructed marinas or canals, may be permitted as a conditional use. Public and
commercial moorage, including the expansion of existing piers, and floatplane moorage
accessory to a permitted moorage may be permitted as a conditional use. Industrial and covered
moorages are prohibited.
H. Natural. Moorage is prohibited, except public access, interpretive or nature observation facilities
that are compatible with the area’s physical and visual character may be conditionally permitted
subject to policies and regulations of this program. Covered and floatplane moorage are
prohibited.
I. Aquatic. Moorage is permitted, subject to the use and development regulations of the abutting
upland shoreline area designation. Unless authorized by WA DNR or its designees, extended
moorage longer than 60 consecutive days in one location shall be considered an obstruction
which interferes with the normal public use of the surface of the waters of the state, and is
prohibited.
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23.4100.140 160 Recreation.
Shoreline recreation shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC.
A. Policies.
A. Shoreline recreational development should be given priority for shoreline location to the extent that
the use facilitates the public’s ability to reach, touch, and enjoy the water’s edge, to travel on the
waters of the state, and to view the water and the shoreline. Where appropriate, such facilities
should be dispersed along the shoreline in a manner that supports more frequent recreational
access and aesthetic enjoyment of the shoreline for a substantial number of people.
B. Recreational developments should facilitate appropriate use of shoreline resources while conserving
them. These resources include, but are not limited to: accretion shoreforms, wetlands, soils, ground
water, surface water, native plant and animal life, and shore processes.
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C. Recreational development requiring extensive structures, utilities and roads and/or substantial
modifications of topography or vegetation removal should not be located or expanded in areas
where damage to persons, property, and/or shoreline functions and processes is likely to occur.
D. Recreational developments and plans should provide the regional population a varied and balanced
choice of recreation experiences in appropriate locations. Public agencies and private developers
should coordinate their plans and activities to provide a wide variety of recreational opportunities
without needlessly duplicating facilities.
E. Trail links between shoreline parks and public access points should be encouraged for walking,
horseback or bicycle riding and other non-motorized vehicle access where appropriate. The
Whatcom County Comprehensive Park and Recreation Open Space Plan should be considered in
design and approval of public trail systems.
F. Access to natural character recreational areas, including but not limited to beaches and fishing
streams, should be a combination of linear shoreline trails or easements and small parking or access
tracts to minimize user concentration on small portions of the shoreline.
G. Recreation facilities should incorporate public education regarding shoreline ecological functions
and processes, the role of human actions on the environment and the importance of public
involvement in shorelines management. Opportunities incorporating educational and interpretive
information should be pursued in design and operation of recreation facilities and nature trails.
H. Reasonable physical or visual public access to shorelines should be provided and integrated with
recreational developments in accordance with WCC 23.90.080.
I. Recreation development should be located only where utility and road capability is adequate, or
may be provided without significant damage to shore features commensurate with the number and
concentration of anticipated users.
J. Cooperative efforts among public and private persons toward the acquisition and/or development
of suitable recreation sites or facilities should be explored to assure long-term availability of
sufficient public sites to meet local recreation needs.
B. Regulations. Where significant adverse impacts are adequately mitigated, recreational development
is a priority use for shoreline location, subject to the following:
A. General.
1. Water-related and water-enjoyment uses do shall not displace water-dependent uses and are
consistent with existing water-related and water-enjoyment uses.
2. Activities provided by recreational facilities must bear a substantial relationship to the shoreline,
or provide physical or visual access to the shoreline. Facilities for water-dependent recreation
such as fishing, clam digging, swimming, boating, and wading, and water-related recreation such
as picnicking, hiking, and walking should be located near the shoreline, while non-water-related
recreation facilities shall be located inland.
3. Recreation areas or facilities on the shoreline shall provide physical or visual public access
consistent with the criteria of WCC 23.30.06090.080 (Public Access).
4. Recreational facilities with large grass areas, such as golf courses and playing fields, and facilities
with extensive impervious surfaces shall incorporate means to prevent erosion, control the
164

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

December 7, 2021

amount of runoff, and prevent harmful concentrations of chemicals and sediment from entering
waterbodies in accordance with the policies and regulations of WCC 23.390.0340 (Water Quality
and Quantity).
5. Recreational use of motor vehicles including unlicensed off-road vehicles is permitted only on
roads or trails specifically designated for such use. Such use is prohibited on tidelands,
backshore beaches, streams, or wetlands; except as necessary for public health and safety or
maintenance.
6. Trails shall meet the requirements of WCC Chapter 16.16 (Critical Areas).
B. Regulations for Specific Shoreline Environment Designations.
1. In the Urban Conservancy shoreline environment, low intensity water-oriented recreational use
and development is permitted subject to the following criteria:
a. Structures will not result in more than 10 percent building coverage or 4,000 square feet,
whichever is greater, and total impervious surface will not exceed 20 percent, or 10,000
square feet, whichever is greater.
b. Alteration of topography shall be limited to the minimum necessary to accommodate
allowed development, and generally less than 30 inches.
c. Use of areas or facilities will not result in use patterns that lead to degradation of shoreline
ecological functions.
2. In the Resource shoreline environment, low intensity water-oriented recreational use and
development is permitted; provided, that no designated agricultural or forest resource lands of
long-term significance are displaced.
3. In the Conservancy shoreline environment, low intensity water-oriented recreational use and
development is permitted subject to the following criteria:
a. Structures on sites of one acre or less will not result in more than 10 percent building
coverage or 2,000 square feet, whichever is greater, and total impervious surface will not
exceed 20 percent or 5,000 square feet, whichever is greater.
b. Structures on sites greater than one acre will not result in more than five percent building
coverage or 2,000 square feet, whichever is greater, and total impervious surface will not
exceed 10 percent or 10,000 square feet, whichever is greater.
c. Alteration of topography shall be limited to the minimum necessary to accommodate
allowed development, and generally less than 30 inches.
d. Use of areas or facilities will not result in use patterns that lead to degradation of shoreline
ecological functions.
4. In the Natural shoreline environment, low intensity water-oriented recreational use and
development consisting of primitive trails or primitive campsites is permitted subject to the
following criteria:
a. Essential minor structures such as trails, stairs, small picnic areas, primitive roads,
viewpoints, restrooms, interpretive facilities, or development that will not adversely affect
shoreline ecological functions and processes are permitted.
b. Any necessary landscaping shall use native or similar self-maintaining vegetation.
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c. Recreational development requiring extensive structures or substantial alterations to
topography or native vegetation is prohibited.
5. In the Aquatic shoreline area environment, water-oriented recreational use and development is
permitted, subject to the use and development regulations of the abutting upland shoreline
area environment designation; provided, that underwater parks may be permitted as a
shoreline conditional use.
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A. Shoreline Area Regulations.
1. Urban. Water-oriented recreational use and development is permitted subject to policies and
regulations of this program.
2. Urban Resort. Water-oriented recreational use and development is permitted subject to policies
and regulations of this program.
3. Urban Conservancy. Low intensity water-oriented recreational use and development is
permitted subject to policies and regulations of this program and the following criteria:
a. Structures will not result in more than 10 percent building coverage or 4,000 square feet,
whichever is greater, and total impervious surface will not exceed 20 percent, or 10,000
square feet, whichever is greater.
b. Alteration of topography shall be limited to the minimum necessary to accommodate
allowed development, and generally less than 30 inches.
c. Use of areas or facilities will not result in use patterns that lead to degradation of shoreline
ecological functions.
4. Shoreline Residential. Water-oriented recreational use and development is permitted subject to
policies and regulations of this program.
5. Rural. Water-oriented recreational use and development is permitted subject to policies and
regulations of this program.
6. Resource. Low intensity water-oriented recreational use and development is permitted subject
to policies and regulations of this program; provided, that no designated agricultural or forest
resource lands of long-term significance are displaced.
7. Conservancy. Low intensity water-oriented recreational use and development is permitted
subject to policies and regulations of this program and the following criteria:
a. Structures on sites of one acre or less will not result in more than 10 percent building
coverage or 2,000 square feet, whichever is greater, and total impervious surface will not
exceed 20 percent or 5,000 square feet, whichever is greater.
b. Structures on sites greater than one acre will not result in more than five percent building
coverage or 2,000 square feet, whichever is greater, and total impervious surface will not
exceed 10 percent or 10,000 square feet, whichever is greater.
c. Alteration of topography shall be limited to the minimum necessary to accommodate
allowed development, and generally less than 30 inches.
d. Use of areas or facilities will not result in use patterns that lead to degradation of shoreline
ecological functions.
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8. Natural. Low intensity water-oriented recreational use and development consisting of primitive
trails or primitive campsites is permitted subject to policies and regulations of this program and
the following criteria:
a. Essential minor structures such as trails, stairs, small picnic areas, primitive roads,
viewpoints, restrooms, interpretive facilities, or development that will not adversely affect
shoreline ecological functions and processes are permitted, subject to policies and
regulations of this program.
b. Any necessary landscaping shall use native or similar self-maintaining vegetation.
c. Recreational development requiring extensive structures or substantial alterations to
topography or native vegetation is prohibited.
9. Aquatic. Water-oriented recreational use and development is permitted, subject to the use and
development regulations of the abutting upland shoreline area designation; provided, that
underwater parks may be permitted as a conditional use.
23.4100.150 170 Residential.
Residential development in shoreline areas shall be subject to the policies and regulations of this section
and Chapter 23.90 WCC. This section applies to rResidential development, uses, and activities. as
defined in WCC Chapter 23.110 includes multifamily development and the The creation of new
residential lots through land division is regulated pursuant to WCC 23.40.130 (Land Division).
B. Policies.
A. Single-family residences are designated in Chapter 90.58 RCW as a priority use in those limited
instances when authorization is given for alterations of the natural condition of shorelines of the
state.
B. New residential development is encouraged to cluster dwelling units together to reduce physical
and visual impacts on shorelines and to reduce utility and road costs. Planned unit developments
that include common open space and recreation facilities, or a variety of dwelling sizes and types,
are encouraged at suitable locations as a preferable alternative to extensive single-lot subdivisions
on shorelines. Planned unit developments (Chapter 20.85 WCC) may also include a limited number
of neighborhood commercial business uses where consistent with the applicable zoning regulations.
C. Allowable density of new residential development should comply with applicable comprehensive
plan goals and policies, zoning restrictions, and shoreline area designation standards. The density
per acre of development should be appropriate to local natural and cultural features.
D. Structures or development for uses accessory to residential use should preserve shoreline open
space, be visually and physically compatible with adjacent cultural and shoreline features, be
reasonable in size and purpose, and result in no net loss of shoreline ecological functions and
processes.
E. Buildings greater than 35 feet above average grade level that will obstruct the views of a substantial
number of residences on areas adjoining such shorelines are limited by the Act (RCW 90.58.320) to
those cases where this program does not prohibit such development and then only when overriding
considerations of the public interest will be served. This program provides opportunities for
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buildings greater than 35 feet in height in limited areas where consistent with development
objectives and the goals and polices of this program.
New residential development should be planned and built in accordance with the policies and
regulations in WCC 23.90.030and to minimize the need for shoreline stabilization and flood hazard
reduction measures.
Measures to conserve native vegetation along shorelines should be required for all residential
development. Vegetation conservation may include avoidance or minimization of clearing or
grading, restoration of areas of native vegetation, and/or control of invasive or nonnative
vegetation.
Whenever possible, nonregulatory methods to protect, enhance, and restore shoreline ecological
functions and other shoreline resources should be encouraged for residential development. Such
methods may include resource management planning, low impact development techniques,
voluntary protection and enhancement projects, education, or incentive programs.
New multiunit residential development, including subdivision of land for more than four parcels,
should provide substantial shore space for development residents and the public, unless public
access is infeasible due to incompatible uses, safety, impacts to shoreline ecology or legal
limitations.
Development should provide open space corridors between structures, and along site boundaries,
so as to provide space for outdoor recreation, preserve views, and minimize use conflicts.
Recreation-oriented residential development in the shoreline should be located only where
substantial recreation opportunities are provided on site, and where nearby property owners and
other appropriate uses will not be adversely affected.
Regulations.
General.
1. New oOver-water residencestial structures, including floating homes, are prohibited.
1.2. New rResidential development may not be approved in cases when it can be reasonably
foreseeable that the development or use would require structural flood hazard reduction
measures within a channel migration zone or floodway during the life of the development or
use.
3. New rResidential development shall assure through a geotechnical analysis that the
development will not require shoreline stabilization for the life of structure (100 years). Prior to
approval, geotechnical analysis of the site and shoreline characteristics shall demonstrate that
shoreline stabilization is unlikely to be necessary; setbacks from steep slopes, bluffs, landslide
hazard areas, seismic hazard areas, riparian and marine shoreline erosion areas shall be
sufficient to protect structures during the life of the structure (100 years); and impacts to
adjacent, downslope or down-current properties are not likely to occur. The greater setback
resulting from this regulation or WCC 23.90.13023.40.020 (Shoreline Bulk Provisions) shall apply.
2. Clustering and low impact development techniques may be required where appropriate to
minimize physical and visual impacts on shorelines in accordance with policies and regulations
of WCC 23.90.090.
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4. Residential structures, accessory uses, and related facilities shall be designed and located so as
to minimize view obstructions to and from shorelines and waterbodies.
5. Utilities shall be located within roadway and driveway corridors and rights-of-way wherever
feasible.
B. Standards for Single-Family Residential Use on Constrained Lots.
1. Legally existing lots with a depth (the distance from the ordinary high water mark to the inside
edge of the frontage setback) that would not allow for compliance with the reduced standard
buffer may be allowed without a shoreline variance when the following criteria are met:
2. The lot is vacant or existing structures are removed; provided an existing primary single family
residential structure may be enlarged, consistent to WCC 23.50.020, to the maximum building
area allowed in (3) below.
1.3. The building area lying landward of the shoreline buffer and interior to required side yard
setbacks isshall not exceed 2,500 square feet or less. The building area means the proposed
residence, normal appurtenances (except drainfields), and any proposed residential accessory
structures the entire area that will be disturbed to construct the home, sidewalks and similar
structures (except the single path allowed for shoreline access), parking areas, normal
appurtenances (except drainfields). Additionally, and another 500 square feet of low-impact
development (LID) landscaping, including any lawn, turf, ornamental vegetation, or gardens is
allowed, provided that it is set back as far as feasible from the shoreline.
4. In no case shall the proposed residence be located waterward of the common-line setback as
determined in applicable sections of Consideration shall be given to view impacts in accordance
with WCC 23.40.020(D)(2) (Common-Line Setback).
2.5. The lot is not subject to landslide hazard areas, alluvial fan hazard areas, or riverine and coastal
erosion hazard areas or associated buffers as defined in(see WCC 16.16.310);
3.6. The nonconforming lot was created prior to the effective date of this program (August 8, 2008);
7. Appropriate measures are taken to mitigate all adverse impacts, including but not limited to
locating the building area and landscaping allowance residence in the least environmentally
damaging location relative to the shoreline and any critical areas and their buffers.; and
provided, that;
8. All administrative reductions to side yard and/or frontage setbacks are pursued. Such reductions
may be approved administratively without a zoning variance, when doing so will not create a
hazardous condition or a condition that is inconsistent with this program and WCC Title 20.
4.9. There is no opportunity to consolidate lots under common ownership that will alleviate the
nonconformity;
10. The shoreline jurisdiction shoreline area outside of the approved development is retained if fully
functional, and/or enhanced with native trees, shrubs and groundcovers through development
of a mitigation plan, including monitoring and maintenance contingencies per WCC
16.16.260(G)optimized to provide the maximum shoreline ecological functions and ecosystem
wide functions;
11. Development may not take place waterward of the ordinary high water mark; and
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12. Accessory utilities Facilities such as a conventional drainfield system may be allowed within
critical areas or their buffers, subject to specific criteria in Chapter 16.16 WCC.
C. Additional Standards for Multifamily Residential Development.
1. Due to the potential for adverse impact upon adjacent uses and the community from such highrise and multiunit buildings that exceed 35 feet in height, the County must find proposals for
such buildings to be consistent with this program and the Act, particularly as related to
RCW 90.58.320, and the following factors:
2.1. Open space areas and setbacks shall be required along shorelines and between buildings
wherever feasible. These areas should be large enough so that local views are not extensively
blocked, and building residents have privacy and ample space for outdoor recreation and
circulation. The amount of open space shall increase proportionately as density and/or height
increase. In general, a view corridor must be maintained across 30 percent of the average parcel
width with additional width provided for the percentage increase above 35 feet to a maximum
of 50 percent of the lot width. The increased area within a view corridor due to increased height
must be devoted to landscaping or other open space.
3. Urban services, including sanitary sewers, public water supply, fire protection, stormwater
drainage, and police protection shall be provided at adequate levels to protect the public health,
safety, and welfare.
4.2. Circulation, parking areas, and outdoor storage or loading areas shall be adequate in size and
designed so that the public safety and local aesthetic values are not diminished. Such areas shall
be screened where appropriate from open space areas by landscaping, fences or other similar
structures, or grade separation.
3. New multiunit mMultifamily development with more than four units and, including subdivision
of land for more than four parcels, shall incorporate public access to publicly owned shorelines
or public waterbodieswaters of the state as provided for in WCC 23.390.0780 (Public Access)
unless the site is designated in a shoreline public access plan for a greater component of public
access or public access is demonstrated to be infeasible or inappropriate. The amount and
configuration of public access shall depend on the proposed use(s) and the following criteria:
a. Multifamily development that have views of water areas shall provide a public pedestrian
viewing area.
b. Multifamily development adjacent to waters of the state shall provide access to a point
abutting the water that will provide visual access, and shall provide physical access to public
waterways, public marine waters, and public tidelands that are physically accessible at low
tide or low water.
c. Multifamily development subject to requirements for dedication of land to provide open
space or mitigate recreation demands of the development shall dedicate such land on or
adjacent to public waterways or marine shorelines, as applicable, unless the ecological
sensitivity of such land precludes public access. Portions of the area dedicated may be
fenced or otherwise restricted to limit public access to ecologically sensitive areas.
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5.4. Recreational needs of building residents shall be provided through on-site recreation facilities
and access to shorelines. The variety and number of on-site recreation facilities should increase
proportionately as density increases. Where appropriate, public access should be provided and
integrated with the development.
A. Location and Design.
1. As mandated by the Act (RCW 90.58.320), no shoreline permit may be issued for any new or
expanded building or structure of more than 35 feet above average grade level on shorelines
that will obstruct the view of a substantial number of residences on areas adjoining such
shorelines, except where this program does not prohibit such development and only when
overriding considerations of the public interest will be served.
2. Minimum required setbacks from shorelines and side property lines, maximum height limits and
open space requirements are contained in WCC 23.90.130, Shoreline bulk provisions – Buffers,
setbacks, height, open space and impervious surface coverage.
B.D.
Additional Standards for Accessory Uses and Development.
1. Accessory development common to residences includes, but is not limited to, recreational
moorage (mooring buoys, docks and floats), garages and shops, parking areas, water craft
storage, shoreline stabilization, fences, cabanas, tennis courts, swimming pools, saunas,
antennas, decks, walkways and landscaping.
2.1. Shoreline permits shall be required for accessory development that does not meet the intent
and definition of an appurtenance as defined in WCC 23.110.010(16).
2. Such Non-water dependent accessory uses development shall not be locatedare prohibited in
required shoreline setbacks; except, as provided in WCC Chapter 16.16 (Critical Areas).
3. Non-water dependent development uses and shall be prohibited over the water. unless clearly
water-dependent such as moorage (mooring buoys, docks and floats) for recreational or
personal use.
4. For projects involving two or more dwelling units, only shared moorage consisting of mooring
buoys, or shared moorage and/or floats, is permitted. Individual private docks are prohibited.
Shared moorage may be approved if it meets all requirements in WCC 23.100.090.
5.4. Private recreational docks and floats for individual lots are permitted in existing subdivisions
which were approved on or before January 28, 1993, only where shared moorage has not
already been developed and subject to the policies and regulations in WCC 23.100.090For docks
and piers, see WCC 23.40.150 (Moorage Structures).
E. Regulations for Specific Shoreline Environment Designations.
1. In the Natural shoreline environment, residential development is prohibited, except that one
single-family residence per legal lot may be permitted as a shoreline conditional use where
there is no feasible location outside of the shoreline.

37
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D. Shoreline Area Regulations.
A. Urban. Residential development is permitted subject to policies and regulations of this program.
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B. Urban Resort. Residential development is permitted subject to policies and regulations of this
program.
C. Urban Conservancy. Single-family and duplex development is permitted subject to policies and
regulations of this program. Subdivision of property shall not be allowed in a configuration that
will require significant vegetation removal or shoreline modification or result in a net loss of
shoreline ecological functions and processes at the time of development of the subdivision
and/or use of each new parcel. All other residential development may be permitted as a
conditional use.
D. Shoreline Residential. Residential development is permitted subject to policies and regulations
of this program.
E. Rural. Residential development is permitted subject to policies and regulations of this program.
F. Resource. Residential development limited to farm-related residences or one residence and one
accessory dwelling unit is permitted per existing parcel where there is no feasible location
outside of the shoreline.
G. Conservancy. Single-family and duplex development is permitted subject to policies and
regulations of this program. Subdivision of property shall not be allowed in a configuration that
will require significant vegetation removal or shoreline modification or result in a net loss of
shoreline ecological functions and processes at the time of development of the subdivision
and/or use of each new parcel. All other residential development may be permitted as a
conditional use.
H. Natural. Residential development is prohibited, except that one single-family residence per
existing lot of record may be permitted as a conditional use where there is no feasible location
outside of the shoreline.
I. Aquatic. Residential development is prohibited.
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23.4100.160 180 Restoration and Enhancement.
c. Restoration in shoreline areas shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC.
A. Policies.
1. This program recognizes the importance of restoration of shoreline ecological functions and
processes and encourages cooperative restoration efforts and programs between local, state,
and federal public agencies, tribes, nonprofit organizations, and landowners to address
shorelines with impaired ecological functions and/or processes.
2. Restoration actions should restore shoreline ecological functions and processes as well as
shoreline features and should be targeted towards meeting the needs of sensitive and/or locally
important plant, fish and wildlife species as well as the biological recovery goals for early
Chinook and bull trout populations, and other salmonid species and populations.
3. Restoration should be integrated with other parallel natural resource management efforts such
as the WRIA 1 Salmonid Recovery Plan and the WRIA 1 Watershed Management Plan.
4. Priority should be given to restoration actions that:
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Create dynamic and sustainable ecosystems.
Restore connectivity between stream/river channels, floodplains and hyporheic zones.
Restore natural channel-forming geomorphologic processes.
Mitigate peak flows and associated impacts caused by high stormwater runoff volume.
Reduce sediment input to streams and rivers and associated impacts.
Improve water quality.
Restore native vegetation and natural hydrologic functions of degraded and former
wetlands.
9. Replant native vegetation in riparian areas to restore functions.
10. Restore nearshore ecosystem processes, such as sediment transport and delivery and tidal
currents that create and sustain habitat.
11. Restore pocket estuaries that support salmon life histories, including feeding and growth,
refuge, osmoregulation, and migration.
12. Address contamination along industrial shoreline regions.
A. Regulations. General.
1. Restoration of ecological functions and processes shall be allowed on all shorelines and shall be
located, designed, and implemented in accordance with applicable policies and regulations of
this program.
2. Restoration shall be carried out in accordance with an approved shoreline restoration plan,
County Resolution 2007-011, and in accordance with the policies and regulations of this
program.
3. The County may grant relief from shoreline master program development standards and use
regulations resulting from shoreline restoration projects within urban growth areas consistent
with criteria and procedures in WAC 173-27-215.
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1. Shoreline Area Regulations.
a. Urban. Restoration activities are permitted subject to policies and regulations of this program.
b. Urban Resort. Restoration activities are permitted subject to policies and regulations of this
program.
c. Urban Conservancy. Restoration activities are permitted subject to policies and regulations of
this program.
d. Shoreline Residential. Restoration activities are permitted subject to policies and regulations of
this program.
e. Rural. Restoration activities are permitted subject to policies and regulations of this program.
f. Resource. Restoration activities are permitted subject to policies and regulations of this
program.
g. Conservancy. Restoration activities are permitted subject to policies and regulations of this
program.
h. Natural. Restoration activities are permitted subject to policies and regulations of this program.
i. Aquatic. Restoration activities are permitted subject to policies and regulations of this program.
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23.4100.170 190 Shoreline Stabilization.
A. General.
1. All development shall be located and designed to avoid the need for furture shoreline
stabilization to the extent feasible.
2. Shoreline stabilization measures shall comply with the principals and standards of WAC 173-26231(3)(a) (Shoreline Stabilization).
3. Shoreline stabilization structures shall not result in a net loss of shoreline ecological functions. If
shoreline stabilization is necessary pursuant to a geotechnical analysis, the method, either hard
or soft, may be required to provide mitigation.
4. When authorized consistent with these provisions, shoreline stabilization measures shall be
designed in accordance with WDFW’s Integrated Streambank Protection Guidelines or WDFW’s
Marine Shoreline Design Guidelines, whichever is relevant to the particular environment.
1.5. Alternatives for shoreline stabilization shall be based on the following order of preference:
a. No action, increase building setbacks, relocate structures;
a.b. Nonstructural shoreline stabilization, including building setbacks, relocation of structures to
be protected, and groundwater management;
b.c. Other sSoft shoreline stabilization treatment;
d. Hybrid shoreline stabilization;
e. Hard shoreline stabilization.
6. Soft shoreline stabilization treatment shall be used unless demonstrated through a geotechnical
analysis not to be sufficient to protect primary structures, dwellings, or businesses.
7. Hard shoreline stabilization measures shall not be allowed except when necessity is
demonstrated in the following manner:
a. To protect legally existing primary structures:
i. New or enlarged structural shoreline stabilization measures for the existing primary
structure, including residences and their primary appurtenant structures or uses, shall
not be allowed unless there is conclusive evidence, documented by a geotechnical
analysis, that the lawfully established, primary structure will be damaged within three
years from shoreline erosion caused by tidal actions, currents, or waves. Where a
geotechnical analysis confirms a need to prevent potential damage to a primary
structure, but the need is not as immediate as three years, the analysis may still be used
to justify more immediate authorization for shoreline stabilization using soft treatment.
ii. Normal sloughing, erosion of steep bluffs, or shoreline erosion itself, without a scientific
or geotechnical analysis, is not demonstration of need.
b. In support of water-dependent development when all of the following apply:
i. The erosion is not being caused by upland conditions, such as the loss of vegetation and
drainage;
ii. Nonstructural shoreline stablization, planting vegetation, or installing on-site drainage
improvements are not feasible or not sufficient;
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iii. The need to protect primary structures from damage due to erosion is demonstrated
through a geotechnical report;
c. In support of non-water-dependent development, including single-family residences, when
all of the following apply:
i. The erosion is not being caused by upland conditions, such as the loss of vegetation and
drainage;
ii. Nonstructural measures, such as placing the development further from the shoreline,
planting vegetation, or installing on-site drainage improvements, are not feasible or not
sufficient;
iii. The need to protect the primary structures from damage due to erosion is
demonstrated through a geotechnical report. The damage must be caused by natural
processes, such as tidal action, currents and waves;
d. To protect projects for the restoration of ecological functions or hazardous substance
remediation projects pursuant to Chapter 70.105D RCW when nonstructural measures,
planting vegetation, or installing on-site drainage improvements are not feasible or
sufficient.
When hard shoreline stabilization measures are demonstrated to be necessary, they must:
a. Limit the size of stabilization measures to the minimum necessary; and
b. Assure no net loss of shoreline ecological functions; and
Publicly financed or subsidized shoreline erosion control measures shall provide appropriate
public access to the shoreline except where such access is determined to be infeasible because
of incompatible uses, safety, security, or harm to ecological functions.
Bioengineering approaches or other soft treatment shoreline stabilization that provide
restoration of shoreline ecological functions may be permitted waterward of the OHWM.
Shoreline stabilization on streams should be located and designed to fit the physical character
and hydraulic energy potential of a specific shoreline reach, which may differ substantially from
adjacent reaches. Hard shoreline stabilization methods are prohibited in jurisdictional shoreline
streams on estuarine shores, in wetlands, and in salmon spawning areas, except for the purpose
of fish or wildlife habitat enhancement or restoration.
Revetments are prohibited, except for use in water-dependent and public infrastructure
projects, which may be permitted as conditional use.
Gabions are prohibited along marine shorelines, but may be permitted as a conditional use
along freshwater shorelines.
Shore stabilization should not be developed for the purpose of filling shorelines. Shoreline
stabilization measures shall not be for the purpose of creating dry land, leveling or extending
property, creating or preserving residential lawns, yards, or landscaping, and shall not be
allowed except when otherwise allowed in this program.
Minimize disturbance pertaining to beach access by avoiding trails that may be subject to loss or
damage by erosionrequire hard stabilization.
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Bluff stabilization walls shall be prohibited unless proven necessary through a geotechnical
report.
16. Placement of shoreline stabilization methods shall follow the natural contour of the existing
shoreline, be parallel to and at or above the OHWM.
17. When determined to be necessary pursuant to this section Bulkheads and other similar hard
structures areshoreline stabilization prohibited on marine feeder bluffs or on marine or lake
accretion shoreforms, shall require a except as a conditional use permit where exposure to
storm waves and driftwood battering seriously threaten other similar existing structures and no
feasible alternatives exist. Such bulkheads shall be set back a minimum of 20 feet landward from
the OHWM.
a. Shoreline stabilization on marine feeder bluffs may require additional mitigation measures,
including those necessary to offset the loss of sediment supply.
b. Shoreline stabilization on accreation shoreforms shall be set back a minimum of 20 feet
landward from the OHWM.
18. Shoreline stabilization must be designed by a professional engineer licensed in the state of
Washington with demonstrated experience in hydraulic activities of shorelines. Alternatively,
soft treatment shoreline stabilization may be designed by a habitat biologist or a professional
with demonstrated expertise in designing soft treatment shoreline stabilization.
19. Depending on the degree of hard or soft elements to the project, the County, WDFW, and/or
U.S. Army Corps of Engineers may require varying degrees of mitigation or other permit
conditions.
20. Shoreline stabilization, as applied in this section, is generally distinguished from shoreline
restoration activities. However, specific shoreline stabilization elements of restoration activities
shall be guided by this section.
21. Use of shoreline armoring to protect a lot where no primary structure presently exists shall be
prohibited.
22. Shoreline stabilization structures shall not be constructed with waste materials such as
demolition debris, derelict vessels, tires, concrete or any other materials which might have
adverse toxic or visual impacts on shoreline areas.
B. Additional Standards for Replacement or Repair of Existing Shoreline Stabilization.
1. Damaged structural stabilization may be repaired up to 50% of the linear length within a 5-year
period. Repair area that exceeds 50% shall be considered a replacement. Stabilization repair
applications shall consider cumulative approvals of each successive application within a five-year
period.
2. Any replacement of, additions to, or increases in the dimensions of existing shoreline
stabilization measures shall be considered as a new structure.
3. An existing stabilization structure may be replaced with a similar structure if there is a
demonstrated need, through a geotechnical report, to protect principal uses or structures from
erosion caused by currents, tidal action or waves.
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4. If the OHWM has been re-established, the replacement structure must be located at or near the
new OHWM.
5. Alternative or soft treatment stabilization shall be considered prior to in-kind replacement
through an alternatives analysis.
6. The replacement structure shall:
a. Be designed, located, sized and constructed to assure no net loss of ecological functions.
b. Perform the same stabilization function of the existing structure and not require additions
to or increases in size.
c. Not encroach waterward of the OHWM or existing structure unless the residence was
occupied prior to January 1, 1992, and there are overriding safety or environmental
concerns. In such cases, the replacement structure shall abut the existing shoreline
stabilization structure.
7. When possible or as an element of mitigation sequencing, failing, harmful, unnecessary, or
ineffective structures should be removed, and shoreline ecological functions and processes
should be restored using nonstructural or soft and/or long-term stabilization measures.
C. Supplemental Application MaterialsRequirements.
2.1. Geotechnical reports required pursuant to this section shall address the need for shoreline
stabilization and shall include the following:
a. A scaled site plan showing:
i. The location of existing and proposed shore stabilization, structures, fill, and vegetation,
with dimensions indicating distances to the OHWM; and
ii. Existing site topography, preferably with two-foot contours.
b. A description of the processes affecting the site, and surrounding areas that influence or
could be influenced by the site, including areas in which stream processes, lake or marine
geomorphic processes affect the site, including, but not limited to:
i. Soil erosion, deposition, or accretion;
ii. Evidence of past or potential channel migration;
iii. Evidence of past or potential erosion due to tidal action and/or waves;
iv. Littoral drift; and
v. An estimate of shoreline erosion rates.
c. A description and analysis of the urgency and risk associated with the specific site
characteristics, an alternative analysis addressing the order of preference as specified in
subsection (A)(4), and demonstrated need as specified in subsection (A)(7).
d. A discussion and analysis demonstrating conformance with the standards enumerated in
WCC Chapter 16.16 (Critical Areas).
D. Regulations for Specific Shoreline Environment Designations.
1. In the Urban Conservancy and Conservancy shoreline environments, breakwaters and jetties
may be permitted as a shoreline conditional use if accessory to a water-dependent use and
littoral sediment transport is not significantly disrupted.
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2. In the Natural shoreline area environment, shoreline stabilization is prohibited; except that
using bioengineering approaches may be permitted when necessary to restore an eroding
accretion shoreform or to retard erosion elsewhere.
3. In the Aquatic shoreline environment:
a. Bioengineering approaches are permitted on tidelands and shorelands when necessary to
restore an eroding accretion shoreform or to retard erosion elsewhere.
b. Drift sills, breakwaters, and jetties may be permitted as a shoreline conditional use if such
development is permitted in the abutting upland shoreline environment designation.
c. Bulkheads or revetments are prohibited except for an approved water-dependent
development.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

Shore stabilization in shoreline areas shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC.
A. Policies.
1. Alternatives to structures for shore protection should be used whenever possible. Such alternatives
may include no action (allow the shoreline to retreat naturally), increased building setbacks, building
relocation, drainage controls, and bioengineering, including vegetative stabilization, and beach
nourishment.
2. New or expanded structural shore stabilization for new primary structures should be avoided.
Instead, structures should be located and designed to avoid the need for future shoreline
stabilization where feasible. Land subdivisions should be designed to assure that future
development of the created lots will not require structural shore stabilization for reasonable
development to occur.
3. New or expanded structural shore stabilization should only be permitted where demonstrated to be
necessary to protect an existing primary structure that is in danger of loss or substantial damage,
and where mitigation of impacts would not cause a net loss of shoreline ecological functions and
processes.
4. New or expanded structural shore stabilization for enhancement, restoration, or hazardous
substance remediation projects should only be allowed when nonstructural measures, vegetation
planting, or on-site drainage improvements would be insufficient to achieve enhancement,
restoration or remediation objectives.
5. Shore stabilization on streams should be located and designed to fit the physical character and
hydraulic energy potential of a specific shoreline reach, which may differ substantially from adjacent
reaches.
6. Shore stabilization should not be permitted to unnecessarily interfere with public access to public
shorelines, nor with other appropriate shoreline uses including, but not limited to, navigation,
seafood harvest, or private recreation.
7. Provisions for multiple use, restoration, and/or public shore access should be incorporated into the
location, design and maintenance of shore stabilization for public or quasi-public developments
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whenever safely compatible with the primary purpose. Shore stabilization on publicly owned
shorelines should not be allowed to decrease long-term public use of the shoreline.
Shore stabilization should be developed in a coordinated manner among affected property owners
and public agencies for a whole drift sector (net shore-drift cell) or reach where feasible, particularly
those that cross jurisdictional boundaries, to address ecological and geohydraulic processes,
sediment conveyance and beach management issues. Where beach erosion threatens existing
development, a comprehensive program for shoreline management should be established.
In addition to conformance with the regulations in this section, nonregulatory methods to protect,
enhance, and restore shoreline ecological functions and other shoreline resources should be
encouraged for shore stabilization. Nonregulatory methods may include public facility and resource
planning, technical assistance, education, voluntary enhancement and restoration projects, or other
incentive programs.
Shore stabilization should be located, designed, and maintained to protect and maintain shoreline
ecological functions, ongoing shore processes, and the integrity of shore features. Ongoing stream,
lake or marine processes and the probable effects of proposed shore stabilization on other
properties and shore features should be considered. Shore stabilization should not be developed for
the purpose of filling shorelines.
Failing, harmful, unnecessary, or ineffective structures should be removed, and shoreline ecological
functions and processes should be restored using nonstructural methods or less harmful long-term
stabilization measures.
Structural shoreline stabilization measures should only be used when more natural, flexible,
nonstructural methods such as vegetative stabilization, beach nourishment and bioengineering have
been determined infeasible. Alternatives for shoreline stabilization should be based on the following
hierarchy of preference:
a. No action (allow the shoreline to retreat naturally), increase building setbacks, and relocate
structures.
b. Flexible defense works constructed of natural materials including soft shore protection,
bioengineering, including beach nourishment, protective berms, or vegetative stabilization.
c. Rigid works constructed of artificial materials such as riprap or concrete.
Materials used for construction of shoreline stabilization should be selected for long-term durability,
ease of maintenance, compatibility with local shore features, including aesthetic values and
flexibility for future uses.
Larger works such as jetties, breakwaters, weirs or groin systems should be permitted only for
water-dependent uses when the benefits to the region outweigh resource losses from such works,
and only where mitigated to provide no net loss of shoreline ecological functions and processes.
Alternative structures, including floating, portable or submerged breakwater structures, or several
smaller discontinuous structures, should be considered where physical conditions make such
alternatives with less impact feasible.
Regulations.
1. Allowed Use.
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a. New or expanded structural shore stabilization for existing primary structures, including
roads, railroads, public facilities, etc., is prohibited unless there is conclusive evidence
documented by a geotechnical analysis that there is a significant possibility that the
structure will be damaged within three years as a result of shoreline erosion caused by
stream processes, tidal action or waves, and only when significant adverse impacts are
mitigated to ensure no net loss of shoreline ecological functions and/or processes. Where a
geotechnical analysis confirms a need to prevent potential damage to a primary structure,
but the need is not as immediate as three years, the analysis may still be used to justify
more immediate authorization for shoreline stabilization using bioengineering approaches.
b. New shore stabilization for new development is prohibited unless it can be demonstrated
that the proposed use cannot be developed without shore protection, and a geotechnical
analysis documents that alternative solutions are not feasible or do not provide sufficient
protection. The need for shore stabilization shall be considered in the determination of
whether to approve new water-dependent uses. Proposed designs for new or expanded
shore stabilization shall be designed in accordance with applicable Department of Ecology
and Department of Fish and Wildlife guidelines and certified by a qualified professional.
c. Shoreline stabilization is prohibited for new non-water-oriented development; provided,
that such stabilization may be approved as a conditional use where a geotechnical analysis
demonstrates that shore stabilization is necessary to facilitate reasonable use of a property
and documents that alternative solutions, including location outside of the shoreline, are
not feasible or do not provide sufficient protection, and where ongoing monitoring,
maintenance and mitigation for impacts to shoreline ecological functions and processes are
provided.
d. Where shore stabilization is allowed, it shall consist of “soft,” flexible, and/or natural
materials or other bioengineered approaches unless a geotechnical analysis demonstrates
that such measures are infeasible.
e. Replacement of an existing shore stabilization structure with a similar structure is permitted
if there is a demonstrated need to protect primary uses, structures or public facilities
including roads, bridges, railways, and utility systems from erosion caused by stream
undercutting or tidal action; provided, that the existing shore stabilization structure is
removed from the shoreline as part of the replacement activity. A geotechnical analysis may
be required to document that alternative solutions such as those listed in subsections
(A)(12)(a) and (b) of this section are not feasible or do not provide sufficient protection.
Existing shoreline stabilization structures that are being replaced shall be removed from the
shoreline unless removal of such structures will cause significant damage to shoreline
ecological functions or processes. Replacement walls, bulkheads or revetments shall not
encroach waterward of the ordinary high water mark or the existing shore defense structure
unless the primary use being protected is a residence that was occupied prior to January 1,
1992, and there are overriding safety or environmental concerns. In such cases, the
replacement structure shall abut the existing shoreline stabilization structure.
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f.

Groins are prohibited except as a component of a professionally designed community or
public beach management program that encompasses an entire drift sector or reach for
which alternatives are infeasible, or where installed to protect or restore shoreline
ecological functions or processes.
g. Jetties and breakwaters are prohibited except as an integral component of a professionally
designed harbor, marina, or port. Where permitted, floating, portable or submerged
breakwater structures, or smaller discontinuous structures, are preferred where physical
conditions make such alternatives with less impact feasible. Defense works that
substantially reduce or block littoral drift and cause erosion of downdrift shores, shall not be
allowed unless an adequate long-term professionally engineered beach nourishment
program is established and maintained.
h. New or expanded shore stabilization may be permitted to protect projects with the primary
purpose of enhancing or restoring ecological functions, or projects for hazardous substance
remediation pursuant to Chapter 70.105D RCW when nonstructural approaches, such as
vegetation planting, and/or on-site drainage improvements are not feasible or do not
provide sufficient protection.
i. Proposed designs for new or expanded shore stabilization shall be designed and certified by
a qualified professional.
j. No motor vehicles, appliances, other similar structures nor parts thereof, nor structure
demolition debris, nor any other solid waste shall be used for shore stabilization.
k. The size of shore stabilization measures shall be limited to the minimum necessary to
provide protection for the primary structure or use it is intended to protect.
2. Marine Shorelines and Lakes. In those limited cases where a proposed bulkhead meets the
criteria in this section for a shoreline permit or the exemption criteria under WCC 23.60.022,
and to assure that such bulkheads will be consistent with the provisions of this program, the
administrator shall review the proposed design as it relates to local physical conditions and issue
written findings that the location and design meet all criteria of this program, subject to the
following:
a. Bulkheads and other similar hard structures are prohibited on marine or lake accretion
shoreforms, except as a conditional use where exposure to storm waves and driftwood
battering seriously threaten other similar existing structures and no feasible alternatives
exist. Such bulkheads shall be set back a minimum of 20 feet landward from the OHWM.
b. Bulkheads and other similar hard structures are prohibited on marine feeder bluff and
estuarine shores, and on wetland and rock shores; provided, that such structures may be
permitted as a conditional use where valuable primary structure(s) are at risk and no
feasible alternatives exist and where ongoing monitoring, maintenance and mitigation for
impacts to shoreline ecological functions and processes are provided.
c. Bulkheads and other similar hard structures shall be located within one foot of the bank toe,
and shall generally parallel the shoreline.
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d. Bulkheads and other similar hard structures shall be designed and constructed with gravel
backfill and weep holes so that natural downward movement of surface or ground water
may continue without ponding or saturation.
e. Bulkheads exposed to significant wave action shall be designed to dissipate wave energy
and scouring.
f. Walls, revetments or other similar hard structures within 10 feet of the OHWM shall be
considered bulkheads; provided, that on accretion shoreforms walls or revetments or other
similar hard structures within 20 feet of the OHWM shall be considered bulkheads.
3. Shore Stabilization on Streams. In those limited cases where a proposed bulkhead, revetment or
other similar structure meets the criteria in this section for a shoreline permit or an exemption
under WCC 23.60.022, and to assure that such revetment or similar structure will be consistent
with this program, the administrator shall review the proposed design for consistency with state
guidelines for stream bank protection as it relates to local physical conditions and issue written
findings that the location and design meet all criteria of this program, subject to the following:
a. Revetments or similar hard structures are prohibited on estuarine shores, in wetlands, on
point and channel bars, and in salmon and trout spawning areas, except for the purpose of
fish or wildlife habitat enhancement or restoration.
b. Revetments or similar hard structures shall be placed landward of associated wetlands
unless it can be demonstrated that placement waterward of such features would not
adversely affect ecological functions.
c. A geotechnical analysis of stream geomorphology both upstream and downstream shall be
performed to assess the physical character and hydraulic energy potential of the specific
stream reach and adjacent reaches upstream or down, and assure that the physical integrity
of the stream corridor is maintained, that stream processes are not adversely affected, and
that the revetment will not cause significant damage to other properties or valuable
shoreline resources. In addition:
i. Revetments or similar structures shall not be developed on the low, innermost channel
banks in a stream except to protect public works, railways and existing commercial
farmsteads.
ii. Where revetments or similar structures are proposed, analysis shall assure that localized
shore stabilization will be effective, as compared to more extensive cooperative
measures to address reach scale processes. Revetments shall be set back at convex
(inside) bends to allow streams to maintain point bars and associated aquatic habitat
through normal accretion. Where revetments or similar structures have already cut off
point bars from the stream, consideration should be given to their relocation.
iii. Revetments shall be designed in accordance with WDFW streambank protection
guidelines.
d. Cut-and-fill slopes and backfilled areas shall be stabilized with brush matting and buffer
strips and revegetated with native grasses, shrubs and/or trees so that there is no net loss of
ecological functions.
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e. All forms of shore stabilization shall be constructed and maintained in a manner that does
not degrade the quality of affected waters. The county may require reasonable conditions to
achieve this objective such as setbacks, buffers, or storage basins.
f. Shore stabilization shall allow for normal ground water movement and surface runoff.
g. Selection of materials for projects shall be in conformance with applicable engineering
standards.
4. Viewpoints and Public Access.
a. Where appropriate, larger public or private shore stabilization projects shall be required to
maintain, replace or enhance existing public access opportunities by incorporating physical
or visual access areas and/or facilities into the design of the project.
b. Publicly financed or subsidized shoreline stabilization shall not restrict appropriate public
access to the shoreline and shall provide new public access except where such access is
determined to be infeasible because of incompatible uses, safety, security, or harm to
shoreline ecological functions.
5. Application Materials. Geotechnical reports required pursuant to this section shall address the
need for shoreline stabilization and shall include the following:
a. A scaled site plan showing:
i. The location of existing and proposed shore stabilization, structures, fill, and vegetation,
with dimensions indicating distances to the OHWM; and
ii. Existing site topography, preferably with two-foot contours.
b. A description of the processes affecting the site, and surrounding areas that influence or
could be influenced by the site, including areas in which stream processes, lake or marine
geomorphic processes affect the site, including, but not limited to:
i. Soil erosion, deposition, or accretion;
ii. Evidence of past or potential channel migration;
iii. Evidence of past or potential erosion due to tidal action and/or waves;
iv. Littoral drift; and
v. An estimate of shoreline erosion rates.
c. A description and analysis of the urgency and risk associated with the specific site
characteristics.
d. A discussion and analysis demonstrating conformance with the standards enumerated in
Chapter 16.16 WCC.
C. Shoreline Area Regulations.
1. Urban.
a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Groins, breakwaters and jetties may be permitted as a conditional use.
c. Gabions are prohibited.
2. Urban Resort.
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a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Groins, breakwaters and jetties may be permitted as a conditional use.
c. Gabions are prohibited.
Urban Conservancy.
a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Breakwaters and jetties may be permitted as a conditional use if accessory to a waterdependent use and littoral sediment transport is not significantly disrupted.
c. Groins and gabions are prohibited.
Shoreline Residential.
a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Groins, breakwaters and jetties may be permitted as a conditional use.
c. Gabions are prohibited.
Rural.
a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Groins, breakwaters and jetties may be permitted as a conditional use.
c. Gabions are prohibited.
Resource.
a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Groins, breakwaters and jetties may be permitted as a conditional use.
c. Gabions are prohibited.
Conservancy.
a. Bulkheads, revetments, and bioengineering approaches are permitted subject to policies
and regulations of this program.
b. Breakwaters and jetties may be permitted as a conditional use if accessory to a waterdependent use and littoral sediment transport is not significantly disrupted.
c. Groins and gabions are prohibited.
Natural. Shoreline stabilization is prohibited; except that bioengineering approaches may be
permitted as a conditional use when necessary to restore an eroding accretion shoreform or to
retard erosion elsewhere.
Aquatic.
a. Bioengineering approaches are permitted on tidelands and shorelands when necessary to
restore an eroding accretion shoreform or to retard erosion elsewhere subject to policies
and regulations of this program.
b. Groins, breakwaters, and jetties may be permitted as a conditional use if such development
is permitted in the abutting upland shoreline area designation.
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c. Bulkheads or revetments are prohibited except for an approved water-dependent
development subject to policies and regulations of this program.
d. Gabions are prohibited
23.4100.180 200 Signs.
Signs in shoreline areas shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC.
A. Policies.
A. Whatcom County recognizes the constitutional right for property owners to communicate using
signs on their property. These policies are intended to ensure that signage within shoreline areas is
consistent with the purpose and intent of the Act and this program by addressing impacts to
ecological functions, public safety and visual aesthetics.
B. Signs should be located, designed and maintained to be visually compatible with local shoreline
scenery as seen from both land and water, especially on shorelines of statewide significance.
C. Sign location and design should not significantly impair shoreline views.
D. As a preferable alternative to continued proliferation of single-purpose signs, communities, districts,
and/or multiuse or multitenant commercial developments are encouraged to erect single, common
use gateway signs to identify and give directions to local premises and public facilities.
E. Signs of a commercial or industrial nature should be limited to those areas or premises to which the
sign messages refer.
F. Billboards and other off-premises signs are not water-dependent, reduce public enjoyment of or
access to shorelines, and often lower values of nearby properties. Such signs should not be located
on shorelines except for approved community gateway or directional signs.
G. Signs near scenic vistas and view points should be restricted in number, location, and height so that
enjoyment of these limited and scarce areas is not impaired.
H. Freestanding signs should be located to avoid blocking scenic views and be located on the landward
side of public transportation routes which generally parallel the shoreline.
I. To minimize negative visual impacts and obstructions to shoreline access and use, low profile, onpremises wall signs are strongly preferred over freestanding signs or off-premises wall signs.
J. Signs should be designed mainly to identify the premises and nature of enterprise without unduly
distracting uninterested passersby. Moving or flashing signs should be prohibited on shorelines.
B. Regulations.
A. General.
1. These provisions do not apply to private informational signs posted on private property by the
owner for reasonable purposes such as address, No Trespass, and temporary signs such as For
Sale, Rent and campaign signs; provided, that no such sign exceeds four square feet in area.
2. In addition to the regulations in this section, signs are subject to WCC 20.80.400, et seq. (Signs)
1.3. Unless otherwise prohibited by zoning regulations or this program, shoreline developments are
permitted to maintain a total of three on-premises signs. Only one may be a freestanding, roof,
or projecting sign; provided, that if this sign is double-faced, then only one other wall sign is
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permitted. This provision does not apply to private informational signs posted on private
property by the owner for reasonable purposes such as address, home occupation signs, No
Trespass, and temporary signs such as For Sale, Rent and campaign signs; provided, no sign
exceeds four square feet in area. All signs proposed for a development requiring a substantial
development permit shall be designated on application and approval documents.
2. Multiuse or multitenant commercial developments shall erect no more than one sign at each
street gateway.
3. Communities, neighborhoods and districts shall erect no more than one sign at each street
gateway identifying the name of the community or neighborhood and give directions to local
premises and public facilities.
4. Exception. Signs required by law and signs posted for legitimate safety purposes shall not be
subject to limitations with respect to the number, location, and/or size; provided, that they are
the minimum necessary to achieve the intended purpose. Such signs include but are not limited
to official or legal notices issued and posted by any public agency or court, or traffic directional
or warning signs.
5. All building signs shall be integrated with building design. Roof signs shall be designed to occupy
a design feature of the roof such as a dormer or gable and may not be placed above the peak of
a pitched roof or the eve of a flat roof. Projecting signs shall be incorporated in a marquee,
canopy, or other architectural feature.
6. Applications for substantial development permits shall include a conceptual sign package
addressing the size and location of all signs and shall include design standards to assure that all
signs in a development are consistent in terms of material, color, height, size, and illumination.
7. Sign permits not associated with a substantial development permit shall demonstrate
compliance with all provisions of this code and shall be similar to and compatible with other
signs in a development under a single ownership or approved as an integrated development.
8.4. Sign illumination shall be indirect, incorporating exterior lighting shining on the sign, or shadow
illumination behind nontransparent materials. Internally illuminated signs are prohibited.
9.5. Distracting Devices. Any signs or other devices which flash, blink, flutter, rotate, oscillate, or
otherwise purposely fluctuate in lighting or position, in order to attract attention through their
distractive character, are prohibited on shorelines; provided, that searchlights, pennants,
banners and other devices of seasonal, holiday, or special event character may be utilizeused for
up to 90 days in one year.
10.6.
Freestanding signs other than those private informational signs described in subsection
(BA)(1) of this section are prohibited between a public right-of-way and the water where the
water body is visible from the public right-of-way.
11.7.
To protect views from the water or publicly accessible beaches or lands adjacent to the
water, freestanding signs other than those private informational signs described in subsection
(BA)(1) of this section are prohibited between buildings and OHWM, and waterward of a line
drawn from the nearest point of the building parallel to the shoreline; provided, that where a
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public road or path separates said building from the OHWM, up to one freestanding sign not to
exceed 12 square feet is permitted between the road or path and said building.
12.8.
Signs may not be located in critical areas or buffers as established by WCC
Chapter 16.16 except as otherwise provided for thereinin Chapter 16.16 WCC; provided, that
pursuant to subsections (B)(1) and (4) of this section, signs may be permitted within critical area
buffers where the placement of such signs does not require the removal of vegetation.
13.9.
Unless specifically exempted from setback requirements in WCC 23.40.020, the
minimum required setbacks for permanent freestanding signs are is 50 feet Ffrom the ordinary
high water mark. where not subject to critical areas or buffers: 50 feet.
a. From side property lines: 10 feet.
b. Maximum height: 15 feet.
B. Building-mounted signs are subject to setbacks applicable to buildings. Height of wall signs may be
measured from the floor elevation of the uppermost finished story; provided, the sign does not
project above the roof of the building. Roof signs shall not extend higher than the maximum height
of the primary building.
C. Sign Area Limit.
a. The maximum area of individual sign faces shall be consistent with applicable zoning standards;
provided, that the combined area of sign faces per premises shall not exceed 60 square feet
with a maximum face area of freestanding signs not to exceed 12 square feet in all shoreline
designations where signs are permitted, except on aquatic, urban conservancy, and conservancy
shorelines and shorelines of statewide significance where the total sign area shall not exceed 24
square feet per premises and freestanding signs shall not exceed 4 square feet.
b. The size of individual building or tenant signs shall be governed in accordance with the following
table:

Comment [AP246]: Revised for consistency
with WCC 23.40.020 (Bulk Provisions) per Scoping
Document, Item #16b.

Table 3. Sign Area Limits

Relevant building wall vertical surface area or facade
area for a specific tenant (1)

Maximum sign surface area for that facade

Maximum sign
area (2)

Below 100 sq. ft.

4 sq. ft.

4 sq. ft.

100 – 199 sq. ft.

4 sq. ft. + 4% of the facade area over 100 sq. ft.

8 sq. ft.

10 sq. ft. + 3% of the facade area over 200 sq. ft.

20 sq. ft.

26 sq. ft. + 2% of the facade area over 500 sq. ft. up
to a maximum of 40 sq. ft.

40 sq. ft.

200 – 499 sq. ft.
500 sq. ft. or greater

26
27
28

1. (1) Includes only vertical building walls, excludes all roof area above the eaves and any dormers
or other vertical areas above roof eaves. For building tenants, includes the area of the projection
of the interior partitions onto the exterior wall.

29
30
31

2. (2) On aquatic and conservancy shorelines and shorelines of statewide significance, no sign
visible from a public right-of-way, the water, or publicly accessible beaches or lands adjacent to
the water, shall exceed 24 square feet, and freestanding signs shall not exceed four square feet.
187

Comment [CES247]: Covered by 20.80.400

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments

December 7, 2021

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

3.10.
Freestanding signs shall be entirely self-supporting and structurally sound without
permanent use of guy wires or cables.
4.11.
Signs shall comply with the standards in this section at any time a change in use or
modification of structures requiring a substantial development permit is approved. Abandoned
or derelict signs should either be properly restored or completely removed within a reasonable
period of time by the sign owner or property owner as necessary.
B. Regulations for Specific Shoreline Environment Designations.
1. In the Natural shoreline environment, sign development is prohibited, except for trail marking,
hazard warnings, or interpretive scientific or educational purposes and personal signs provided
for in this section. Such permitted signs shall be limited in size and number to those required to
affect their purpose.
2. In the Aquatic shoreline area environment, only wall signs and low-profile freestanding signs less
than 30 inches in height for water-dependent uses are permitted, except as provided for in this
section, and no premise may have more than two signs.
C. Shoreline Area Regulations.
A. Urban. Sign development is permitted subject to policies and regulations of this program.
B. Urban Resort. Sign development is permitted subject to policies and regulations of this program.
C. Shoreline Residential. Sign development is permitted subject to policies and regulations of this
program.
D. Urban Conservancy. Sign development is permitted subject to policies and regulations of this
program.
E. Rural. Sign development is permitted subject to policies and regulations of this program.
F. Resource. Sign development is permitted subject to policies and regulations of this program.
G. Conservancy. Sign development is permitted subject to policies and regulations of this program.
H. Natural. Sign development is prohibited, except for trail marking, hazard warnings, or
interpretive scientific or educational purposes and personal signs provided for in subsection
(B)(1) of this section. Such permitted signs shall be limited in size and number to those required
to affect their purpose.
I. Aquatic. Only wall signs and low profile freestanding signs under 30 inches in height for waterdependent uses are permitted, except as provided for in subsections (B)(1) and (4) of this
section. No one premises may maintain more than two signs in an aquatic shoreline area.
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23.4100.190 210 Transportation.
These regulations apply to both public and private transportation projects.
A. General. Roads, railways, and other transportation developments in shoreline areas shall be subject
to the policies and regulations of this section and Chapter 23.90 WCC. These policies and regulations
apply to both public transportation projects and private transportation projects.
B. Policies.
C. New public or private transportation facilities should be located inland from the land/water
interface, preferably out of the shoreline, unless:
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D. Perpendicular water crossings are required for access to authorized uses consistent with this
program; or
E. Facilities are primarily oriented to pedestrian and non-motorized use and provide an opportunity for
a substantial number of people to enjoy shoreline areas, and are consistent with policies and
regulations for ecological protection in WCC 23.90.030.
F. Transportation facilities should be located and designed to avoid public recreation and public access
areas and significant natural, historic, archaeological or cultural sites.
G. Parking is not a preferred use in shorelines and should only be allowed to support authorized uses
where no feasible alternatives exist.
H. New or expanded public transportation facility route selection and development should be
coordinated with related local and state government land use and circulation planning.
I. Transportation system route planning, acquisition, and design in the shoreline should provide space
wherever possible for compatible multiple uses such as utility lines, pedestrian shore access or view
points, or recreational trails.
J. Transportation system plans and transportation projects within shorelines should provide safe trail
space for non-motorized traffic such as pedestrians, bicyclists, or equestrians. Space for such uses
should be required along roads on shorelines, where appropriate, and should be considered when
rights-of-way are being vacated or abandoned.
K. Public access should be provided to shorelines where safe and compatible with the primary and
adjacent use, or should be replaced where transportation development substantially impairs lawful
public access. Viewpoints, parking, trails and similar improvements should be considered for
transportation system projects in shoreline areas, especially where a need has been identified.
L. Public transportation routes, particularly arterial highways and railways, should be located,
designed, and maintained to permit safe enjoyment of adjacent shore areas and properties by other
appropriate uses such as recreation or residences. Vegetative screening or other buffering should be
considered.
M. Regulations.
A. General.
1. RCW 36.87.130 prohibits the County from vacating any county road that abuts a body of
saltwater or freshwater except for port, recreational, educational, or industrial purposes.
Therefore, development, abandonment, or alteration of undeveloped county road ends within
SMP jurisdiction is prohibited unless approved in accordance with this program.
2. Transportation development shall be carried out in a manner that maintains or improves state
water quality standards for affected waters.
3. Maintenance activity including vegetation control and erosion control shall be carried out
consistent with this program. Necessary minor resurfacing of existing roadways and
replacement of culverts that improve shoreline ecological functions may be exempt from
substantial development permit requirements as provided by WCC 23.60.020Title 22 (Land Use
and Development).
4. Transportation facilities must meet the following criteria:
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a. Documentation that tThe proposed facilitiesy cannot be feasibly located outside of shoreline
jurisdiction due to the uses served or the need to connect specific end points. An analysis of
alternatives may be required. New or expanded public or private tTransportation facilities
should be located inland from the land/water interface, preferably out of the shoreline.
b. Documentation that tThe proposed facilities are primarily oriented to pedestrian use and
provide an opportunity for a substantial number of people to enjoy shoreline areas.
c. Documentation that the proposed facilities comply with critical area regulations in WCC
Chapter 16.16.
d.c. Documentation of how tThe location, design, and use achieves no net loss of shoreline
ecological functions and incorporate appropriate mitigation in accordance with
WCC 23.30.02023.30.010 (Ecological Protection).
d. Documentation thatThe proposed facilities avoid public recreation areas and significant
natural, historic, archaeological or cultural resources, or that no alternative is feasible
outside of the shoreline and that all feasible measures to minimize adverse impacts have
been incorporated into the proposal.
B. Site Design and Operation.
4.1. Transportation facilities on shorelines shall be designed to generally follow natural topography,
to minimize cuts and/or fills, to avoid cutting off meander bends or point bars, and to avoid
adverse impacts to shoreline ecological functions and processes. Wherever such roads or
railway embankments cross depressions remaining from remnant channels and oxbow bends,
crossings of ample cross-section shall be provided to span the remnant feature.
5.2. Raised arterial roads or railways shall be built outside the floodway except for necessary
crossings. If built in the floodway fringe, such routes should be aligned generally parallel to
outside stream bends so they will also act as setback dikes. Any parking areas required along
such roads shall be sited at the base of the embankment and at the downstream corner of large
accretion beaches, thus requiring no or minimal flood hazard reduction control works or
shoreline stabilization. Local access roads in floodplains shall be built at valley floor grade level
so that floodwaters are not abnormally obstructed nor diverted. Transportation facilities shall
be designed so that no significant loss of floodway capacity or measurable increase in
predictable flood levels will result. If transportation facilities are intended to secondarily provide
flood hazard reductioncontrol, they shall comply with policies of the Comprehensive Plan and
regulations for flood hazard reduction control works under WCC 23.40.08023.40.100 (Flood
Hazard Reduction and Instream Structures).
6.3. If a road is demonstrated to be necessary along an accretion shoreform, the waterward road
shoulder shall be set back far enough from the primary berm so that the berm may absorb the
high energy of storm tide breakers, as well as prevent road bed erosion and allow optimum
recreational use of these scarce shore features.
7.4. Spans on rivers shall avoid placing structures within the channel migration zone or other
dynamic, shifting channel elements such as bends.
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8.5. Earth cut slopes and other exposed soils shall be placed, compacted, and planted or otherwise
stabilized and protected from surface runoff with native vegetation. Transportation facilities
sited close to water, wetlands, or other sensitive features shall incorporate the maximum
feasible buffer of native vegetation in accordance with critical area regulations in WCC
Chapter 16.16.
9.6. Bridges or bottomless culverts or other similar structures shall be used in accordance with
WDFW guidance to protect shoreline ecological functions and processes. Bridge approaches in
floodways shall be constructed on open piling, support piers, or other similar measures to
preserve hydraulic processes.
10.7.
Bridge supports and abutments shall be designed and spaced so they do not act as walls
baffling or blocking flood waters, or interrupting stream channel processes or littoral drift.
11.8.
Transportation facilities shall be constructed of materials that will not adversely affect
water quality or aquatic plants and animals over the long term. Elements within or over water
shall be constructed of materials approved by applicable state agencies for use in water for both
submerged portions and other components to avoid discharge of pollutants from splash, rain or
runoff. Wood treated with creosote, pentachlorophenol or other similarly toxic materials are
prohibited. Preferred materials are concrete and steel.
12.9.
Vehicle and pedestrian circulation systems shall be designed to minimize clearing,
grading and alteration of topography and natural features. Roadway and driveway alignment
shall follow the natural contours of the site and minimize width to the maximum extent feasible.
Elevated walkways should be utilizeused to cross wetlands.
10. Nonemergency construction and repair work shall be scheduled for that time of year when
seasonal conditions (weather, streamflow) permit optimum feasible protection of shoreline
ecological functions and processes.
N.C.
Additional Standards for Parking Facilities.
1. Parking facilities are not a water-dependent use and shall only be permitted in the shoreline to
support an authorized use where it can be demonstrated that there are no feasible alternative
locations away from the shoreline. Parking facilities shall be buffered from the water’s edge and
less intense adjacent land uses by vegetation screening, undeveloped space, or structures
developed for the authorized primary use.
1.2. Parking areas shall be developed utilizing using low impact development techniques whenever
possible including, but not limited to, the use of permeable surfacing materials.
2.3. Impervious surfacing for parking lot/space areas shall be minimized through the use of
alternative surfaces where feasible, consistent with the most current Low Impact Development
Technical Guidance Manual for Puget Sound, or as amended.
3. Minimum required setbacks from shorelines are contained in WCC 23.90.130, Shoreline bulk
provisions – Buffers, setbacks, height, open space and impervious surface coverage.
D. Supplemental Application Requirements.
1. In addition to the application requirements specified in WCC Title 22 (Land Use and
Development), Aall applications for new or expanded transportation facilities shall be
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accompanied by adequate documentation that the proposal meets the policies and regulations
of this program, including but not limited to:subsection (A)(4) of this section.
2. Documentation that the facility cannot be feasibly located outside of shoreline jurisdiction due
to the uses served or the need to connect specific end points. An analysis of alternatives may be
required. New or expanded public or private transportation facilities should be located inland
from the land/water interface, preferably out of the shoreline.
3. Documentation that the facilities are primarily oriented to pedestrian use and provide an
opportunity for a substantial number of people to enjoy shoreline areas.
4. Documentation that the proposed facilities comply with critical area regulations in
Chapter 16.16 WCC.
5. Documentation of how the location, design, and use achieves no net loss of shoreline ecological
functions and incorporate appropriate mitigation in accordance with WCC 23.90.030.
6. Documentation that facilities avoid public recreation areas and significant natural, historic,
archaeological or cultural resources, or that no alternative is feasible outside of the shoreline
and that all feasible measures to minimize adverse impacts have been incorporated into the
proposal.
E. Regulations for Specific Shoreline Environment Designations.
1. In the Urban Conservancy and Conservancy shoreline area environments, transportation
facilities are permitted only for access to approved development.
2. In the Natural shoreline area environment, transportation facilities are prohibited, except to
access approved recreational development.
3. In the Aquatic shoreline area environment, access to water-dependent or water-related uses,
such as ferry terminals, is permitted. Bridge crossings for non-water-dependent or non-waterrelated uses may be permitted as a shoreline conditional use.
A. Shoreline Area Regulations.
1. Urban. Transportation facilities are permitted subject to policies and regulations of this
program. Transportation facilities not serving a specific approved use, including roads, railways,
and parking areas, may be permitted as a conditional use, provided there is no feasible location
outside of the shoreline.
2. Urban Resort. Transportation facilities are permitted subject to policies and regulations of this
program. Transportation facilities not serving a specific approved use, including roads, railways,
and parking areas, may be permitted as a conditional use, provided there is no feasible location
outside of the shoreline.
3. Urban Conservancy. Transportation facilities are permitted only for access to approved
development, subject to policies and regulations of this program.
4. Shoreline Residential. Transportation facilities are permitted subject to policies and regulations
of this program. Transportation facilities not serving a specific approved use, including roads,
railways, and parking areas, may be permitted as a conditional use, provided there is no feasible
location outside of the shoreline.
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5. Rural. Transportation facilities are permitted subject to policies and regulations of this program.
Transportation facilities not serving a specific approved use, including roads, railways, and
parking areas, may be permitted as a conditional use, provided there is no feasible location
outside of the shoreline.
6. Resource. Transportation facilities are permitted subject to policies and regulations of this
program. Transportation facilities not serving a specific approved use, including roads, railways,
and parking areas, may be permitted as a conditional use, provided there is no feasible location
outside of the shoreline.
7. Conservancy. Transportation facilities are permitted only for access to approved development,
subject to policies and regulations of this program.
8. Natural. Transportation facilities are prohibited, except to access approved recreational
development.
9. Aquatic. Access to water-dependent or water-related uses, such as ferry terminals, is permitted
subject to policies and regulations of this program. New or expanded bridge crossings for nonwater-dependent or non-water-related uses may be permitted as a conditional use.
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23.4100.200 220 Utilities.
Utility development in shoreline areas shall be subject to the policies and regulations of this section and
Chapter 23.90 WCC. These policies and regulations apply to both local and regional, both public and
private utilities. This section applies to regional and local utilities, both public and private, but not to
accessory utilities (see definitions in WCC Chapter 23.60); however, there are regulations regarding
septic systems located in WCC 23.30.020 (Water Quality and Quantity).
A. Policies.
A. New public or private utilities should be located inland from the land/water interface, preferably out
of the shoreline jurisdiction, unless:
a. Perpendicular water crossings are unavoidable; or
b. Utilities are required for authorized shoreline uses consistent with this program.
B. Utilities should be located and designed to avoid public recreation and public access areas and
significant natural, historic, archaeological or cultural resources.
C. Utilities should be located, designed, constructed, and operated to result in no net loss of shoreline
ecological functions and processes with appropriate mitigation as provided in WCC 23.90.030.
D. All utility development should be consistent with and coordinated with all local government and
state planning, including comprehensive plans and single purpose plans to meet the needs of future
populations in areas planned to accommodate growth. Site planning and rights-of-way for utility
development should provide for compatible multiple uses such as shore access, trails, and
recreation or other appropriate use whenever possible; utility right-of-way acquisition should also
be coordinated with transportation and recreation planning.
E. Utilities should be located in existing rights-of-way and corridors whenever possible.
F. Utilities serving new development should be located underground, wherever possible.
G. Development of pipelines and cables on aquatic lands and tidelands, particularly those running
roughly parallel to the shoreline, and development of facilities that may require periodic
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maintenance which would disrupt shoreline ecological functions should be discouraged except
where no other feasible alternative exists. When permitted, provisions shall assure that the facilities
do not result in a net loss of shoreline ecological functions or significant impacts to other shoreline
resources and values.
B. Regulations.
A. General.Design and Operation.
1. Components of water systems Utilities which that are not water-dependent shall be located
away from shoreline jurisdiction unless alternative locations, including alternative technology,
are demonstrated to be infeasible and it is demonstrated that the facilities do not result in a net
loss of shoreline ecological functions and processes or significant adverse impacts to other
shoreline resources and values such as parks and recreation facilities, public access, and
archaeological, historic, and cultural resources, and or aesthetic resources.
2. Fire Protection Facilities. Storage and handling facilities for water-borne firefighting or rescue
equipment may be permitted on shoreline jurisdiction at locations which are suitable
considering the purpose of the proposal and the policies of the Comprehensive Plan.
3. Utilities shall be located within roadway and driveway corridors and rights-of-way wherever
feasible.
3.4. New and expanded uUtilities must meet the following criteria:
a. Documentation that tThe proposed facilitiesy cannot be feasibly located outside of shoreline
jurisdiction due to the uses served or the need to cross shorelands to connect specific end
points. An analysis of alternatives may be required. New or expanded public or private
uUtilities should be located inland from the land/water interface, preferably out of shoreline
jurisdiction.
b. Documentation that the proposed facilities comply with critical area regulations in WCC
Chapter 16.16.
c.b. Documentation of how tThe location, design, and use of the proposed facility achieves no
net loss of shoreline ecological functions and incorporates appropriate mitigation in
accordance with WCC 23.30.02023.30.010 (Ecological Protection).
d.c. Documentation thatThe proposed facilities will avoid public recreation areas and significant
natural, historic, archaeological or cultural resourcesites, and that all feasible measures to
minimize adverse impacts to such resources have been incorporated into the proposal.
d. Applications must demonstrateThe proposal includes adequate provisions for preventing
spills or leaks, as well as procedures for mitigating damages from spills or other
malfunctions and shall demonstrate that periodic maintenance will not disrupt shoreline
ecological functions.
e. If the proposal is for oil, gas, and natural gas utilities and pipelines or electrical energy and
communications utilitiesApplication materials, itshall includes an analysis of alternative
routes avoiding aquatic lands, including an analysis of alternative technology.
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B. Additional Standards for Specific UtilitiesWater Systems.
1. Desalinization facilities shall be located consistent with critical area regulations and buffers,
except for water-dependent components such as water intakes.
2. Solid Waste Facilities.
a. Private and public intake facilities, and wells on shorelines, should be located where there
will be no net loss in ecological functions or adverse impacts upon shoreline resources,
values, natural features, or other users.
b. Desalinization facilities shall be located consistent with critical area regulations and buffers,
except for water-dependent components such as water intakes.
c. Sewage Systems.
d. Sewage trunk lines, interceptors, pump stations, treatment plants and other components
that are not water-dependent shall be located away from shoreline jurisdiction unless
alternative locations, including alternative technology, are demonstrated to be infeasible
and it is demonstrated that the facilities do not result in a net loss of shoreline ecological
functions and processes or significant impacts to other shoreline resources and values such
as parks and recreation facilities, public access and archaeological, historic, and cultural
resources, and aesthetic resources.
e. Outfall pipelines and diffusers are water-dependent, but should be located only where there
will be no net loss in shoreline ecological functions and processes or adverse impacts upon
shoreline resources and values.
f. Septic tanks and drainfields are prohibited where public sewer is reasonably available.
g.a. Solid Waste Facilities.Facilities for processing, storage and disposal of solid waste are not
normally water-dependent. Components that are not water-dependent shall not be
permitted on in shoreline jurisdiction.
h.b. Disposal of solid waste on shorelines or in water bodies has potential for severe adverse
effects upon ecological processes and functions, property values, public health, natural
resources, and local aesthetic values and shall not be permitted.
i.c. Temporary storage of solid waste in suitable receptacles is permitted as an accessory use to
a primary permitted use, or for litter control.
2.3. Oil, Gas and Natural Gas Transmission.
a. Regional Ooil, gas, and natural gas utility pipelines , except local service lines, shall not be
located in shoreline jurisdiction unless alternatives are demonstrated to be infeasible and
shall include analysis of alternative routes avoiding aquatic lands and including alternative
technology..
b. Local nNatural gas local service linesutilities shall not be located in shoreline areashoreline
environments unless serving approved shoreline uses. Crossings of shorelines shall not be
approved unless alternatives are demonstrated to be infeasible. Application materials shall
include an analysis of alternative routes avoiding aquatic lands, including an analysis of
alternative technology.
195

Comment [DN257]: Moved to the General Regs
– Water Quality section as this would apply
universally and relates more to accessory utilities

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

December 7, 2021

C. Developers and operators of pipelines and related appurtenances for gas and oil shall be required to
demonstrate adequate provisions for preventing spills or leaks, as well as established procedures for
mitigating damages from spills or other malfunctions and shall demonstrate that periodic
maintenance will not disrupt shoreline ecological functions.
1.4. Electrical Energy and Communication Systems.
2. Energy and communication systems including substations, towers, transmission and distribution
lines have critical location requirements, but are not normally water-dependent. Systems
components that are not water-dependent shall not be located on shoreline jurisdiction unless
alternatives are infeasible. Application materials for such facilities shall include an analysis of
alternative routes avoiding aquatic lands, including an analysis of alternative technology.
a. Underground placement of lines shall be required on shorelines for new or replacement
lines that are parallel to the shoreline, and do not cross water or other critical areas defined
in WCC Chapter 16.16; provided, that maintenance of existing aerial lines above 35kv may
be permitted above ground where alternatives are demonstrated to be impractical and/or
infeasible. New or replacement lines that cross water or other critical areas defined in
Chapter 16.16 WCC may be required to be placed underground depending on impacts on
ecological functions and processes and visual impacts; provided, that maintenance of
existing aerial lines above 35 kv may be permitted above ground where alternatives are
demonstrated to be impractical and/or infeasible. Poles or supports treated with creosote
or other wood preservatives that may be mobile in water shall not be used along shorelines
or associated wetlands. Where road rights-of-way or easements are within 150 feet and also
are parallel to the shoreline for more than 500 feet, no new overhead wiring shall be
installed between the road and OHWM.
b. Utilities for new development within the shoreline shall be installed underground.
a. Other Utility Production and Processing Facilities. Other utility processing facilities, such as
power plants, that are non-water-oriented shall not be allowed in shoreline jurisdiction unless
no other feasible alternative is available.
b. Minimum required setbacks from shorelines and side property lines and maximum height limits
are contained in WCC 23.90.130, Shoreline bulk provisions – Buffers, setbacks, height, open
space and impervious surface coverage.
c. Site Coverage. Maximum site coverage for utility development including parking and storage
areas shall not exceed standards in the underlying zoning in WCC Title 20 and shall not exceed
50 percent on urban, urban resort and shoreline residential shorelines, 35 percent on rural and
resource shorelines and 20 percent on urban conservancy and conservancy shorelines.
5. Hydropower Development. In addition to the general requirements, above, hydropower
facilities shall be located, designed, and operated to:
a. Minimize impacts to fish and wildlife resources including spawning, nesting, rearing habitat,
migratory routes, and critical areas. Mitigation measures to achieve no net loss of shoreline
ecological functions and processes shall be implemented in accordance with WCC 23.30.010
(Ecological Protection).
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b. Minimize impacts to geohydraulic processes; waterfalls; erosion and accretion shoreforms;
agricultural land; scenic vistas; recreation sites; and sites having significant historical,
cultural, scientific, or educational value.
c. Accommodate public access to, and multiple use of, the shoreline.
d. Comply with the instream structure regulations of 23.40.100 (Flood Hazard Reduction and
Instream Structures).
C. Supplemental Application Requirements.
1. In addition to the minimum application requirements specified in WCC Title 22 (Land Use and
Development), Aall applications for new or expanded utilities shall be accompanied by adequate
documentation that the proposal meets the policies and regulations of this program, including
but not limited to subsection (1)(b) of this section.:
D. Regulations for Specific Shoreline Environment Designations.
1. In the Urban Conservancy and Conservancy shoreline environments, local utility development is
permitted; provided, that sewage outfalls and treatment plants, over-water communication or
power lines, fuel pipelines, and other types of hazardous material pipelines may be permitted as
a shoreline conditional use, provided there is no feasible location outside the shoreline.
2. In the Natural shoreline environment, utility development is prohibited. Maintenance of existing
utilities is permitted and shall take extraordinary measures in protecting the natural features
therein.
3. In the Aquatic shoreline environment:
a. Submarine electrical or communications cables, over-water public utility lines consisting of
local distribution facilities if adequately flood-proofed, water intakes, and desalinization
facility intakes are permitted.
b. Submarine water and sewer lines, fuel pipelines, sewer, and desalinization outfalls may be
permitted as shoreline conditional uses.
c. Crossings of water bodies by over-water transmission or distribution lines and on-site
electrical communication wiring may be permitted within 100 feet of the OHWM and
wetlands and over bodies of water as a shoreline conditional use. All other utility
development is prohibited.
C. Shoreline Area Regulations.
A. Urban. Utility development consisting of local distribution facilities is permitted subject to
policies and regulations of this program. Regional facilities, including transmission facilities
serving customers outside of Whatcom County may be permitted as a conditional use, provided
there is no feasible location outside the shoreline. Desalinization facilities may be permitted as a
conditional use.
B. Urban Resort. Utility development consisting of local distribution facilities is permitted subject
to policies and regulations of this program. Regional facilities, including transmission facilities
serving customers outside of Whatcom County, may be permitted as a conditional use, provided
there is no feasible location outside the shoreline. Desalinization facilities may be permitted as a
conditional use.
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C. Urban Conservancy. Utility development consisting of local distribution facilities is permitted
subject to policies and regulations of this program; provided, that sewage outfalls and treatment
plants, over-water communication or power lines, fuel pipelines, and other types of hazardous
material pipelines may be permitted as a conditional use, provided there is no feasible location
outside the shoreline. Regional facilities, including transmission facilities serving customers
outside of Whatcom County, may be permitted as a conditional use, provided there is no
feasible location outside the shoreline. Freestanding communication towers are prohibited.
Desalinization facilities may be permitted as a conditional use.
D. Shoreline Residential. Utility development consisting of local distribution facilities is permitted
subject to policies and regulations of this program. Regional facilities, including transmission
facilities serving customers outside of Whatcom County, may be permitted as a conditional use,
provided there is no feasible location outside the shoreline. Desalinization facilities may be
permitted as a conditional use.
E. Rural. Utility development consisting of local distribution facilities is permitted subject to
policies and regulations of this program. Regional facilities, including transmission facilities
serving customers outside of Whatcom County, may be permitted as a conditional use, provided
there is no feasible location outside the shoreline. Desalinization facilities may be permitted as a
conditional use.
F. Resource. Utility development consisting of local distribution facilities is permitted subject to
policies and regulations of this program. Regional facilities, including transmission facilities
serving customers outside of Whatcom County, may be permitted as a conditional use, provided
there is no feasible location outside the shoreline. Desalinization facilities may be permitted as a
conditional use.
G. Conservancy. Utility development consisting of local distribution facilities is permitted subject to
policies and regulations of this program; provided, that sewage outfalls and treatment plants,
over-water communication or power lines, fuel pipelines, and other types of hazardous material
pipelines may be permitted as a conditional use, provided there is no feasible location outside
the shoreline. Regional facilities, including transmission facilities serving customers outside of
Whatcom County, may be permitted as a conditional use, provided there is no feasible location
outside the shoreline. Freestanding communication towers are prohibited. Desalinization
facilities may be permitted as a conditional use.
H. Natural.
a. Utility development is prohibited.
b. Maintenance of existing utilities is permitted and shall take extraordinary measures in
protecting the natural features therein.
I. Aquatic.
a. Submarine electrical or communications cables, over-water public utility lines consisting of
local distribution facilities if adequately flood-proofed, water intakes, and desalinization
facility intakes are permitted subject to policies and regulations of this program.
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b. Submarine water and sewer lines, fuel pipelines, sewer, and desalination outfalls may be
permitted as conditional uses.
c. Crossings of water bodies by over-water transmission or distribution lines and on-site
electrical communication wiring may be permitted within 100 feet of the OHWM and
wetlands and over bodies of water as a conditional use. All other utility development is
prohibited.
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23.50.010 Application to persons and development.
C. This program shall apply to any person as defined in Chapter 23.110 WCC.
D. This program shall apply to any use or development as defined in Chapter 23.110 WCC. All
development and use of shorelines of the state shall be carried out in a manner that is consistent
with this program and the policy of the Act as required by RCW 90.58.140(1), whether or not a
shoreline permit or statement of exemption is required for such development pursuant to Chapter
23.60 WCC.
E. No substantial development as defined in Chapter 23.110 WCC shall be undertaken within
shorelines by any person on shorelines without first obtaining a substantial development permit
from Whatcom County; provided, that such a permit shall not be required for the exempt activities
listed in WCC 23.60.022.
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23.50.020 Relationship to other local regulations.
F. In the case of development subject to the shoreline permit requirement of this program, the county
building official shall not issue a building permit for such development until a shoreline permit has
been granted; provided, that any permit issued by the building official for such development shall be
subject to the same terms and conditions that apply to the shoreline permit.
G. In the case of development subject to regulations of this program but exempt from the shoreline
substantial development permit requirement, any required statement of exemption shall be
obtained prior to issuance of the building permit; provided, that for single-family residences, a
building permit reviewed and signed off by the administrator may substitute for a written statement
of exemption. A record of review documenting compliance with bulk and dimensional standards as
well as policies and regulations of this program shall be included in the permit review. The building
official shall attach and enforce conditions to the building permit as required by applicable
regulations of this program pursuant to RCW 90.58.140(1).
H. In the case of zoning conditional use permits and/or variances required by WCC Title 20 for
development that is also within shorelines, the county decision maker shall document compliance
with bulk and dimensional standards as well as policies and regulations of this program in
consideration of recommendations from the administrator. The decision maker shall attach
conditions to such permits and variances as required to make such development consistent with this
program.
I. In the case of land divisions, such as short subdivisions, long plats and planned unit developments
that require county approval, the decision maker shall document compliance with bulk and
dimensional standards as well as policies and regulations of this program and attach appropriate
conditions and/or mitigating measures to such approvals to ensure the design, development
activities and future use associated with such land division(s) are consistent with this program.
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Other local ordinances that may be applicable to shoreline development or use include, but are not
limited to:
1. Building, plumbing, mechanical, and fire codes.
2. Boating and swimming, WCC Title 11.
3. On-site sewage system regulations, Chapter 24.05 WCC.
4. Solid waste rules and regulations, Chapter 24.06 WCC.
5. Zoning, WCC Title 20.
6. Land division regulations, WCC Title 21.
7. Development standards.

23.50.030 Relationship to other state and federal laws.
F. Obtaining a shoreline permit or statement of exemption for a development or use does not excuse
the applicant/proponent from complying with any other local, tribal, state, regional or federal
statutes or regulations applicable to such development or use.
G. At the time of application or initial inquiry, the administrator shall inform the applicant/proponent
of other such statutes and regulations relating to shoreline issues that may be applicable to the
project to the extent that the administrator is aware of such statutes. However, the final
responsibility for determining applicable statutes and regulations and complying with the same rests
with the applicant/proponent or responsible person carrying out the use or development in
question.
H. Washington State statutes together with implementing regulations adopted pursuant thereto that
may be applicable to shoreline development or use include, but are not limited to:
1. Flood Control Zone Act, Chapter 86.16 RCW.
2. Forest Practices Act, Chapter 76.09 RCW.
3. Fish and Wildlife, RCW Title 77.
4. Water Pollution Control Act, Chapter 90.48 RCW.
5. Land Subdivision Act, Chapter 58.17 RCW.
6. Surface Mining Act, Chapter 78.44 RCW.
7. Washington Clean Air Act, Chapter 70.94 RCW.
8. State Environmental Policy Act (SEPA), Chapter 43.21C RCW.
9. Camping Resorts Act, Chapter 19.105 RCW.
10. Water Resources Act of 1971, Chapter 90.54 RCW.
11. Growth Management Act, Chapter 36.70A RCW.
12. State Hydraulic Code, Chapter 77.55 RCW.
I. Regional authority regulations authorized by state law that may be applicable to shoreline
development or use include, but are not limited to:
1. Northwest Clean Air Agency regulations.
2. Puget Sound Water Quality Management Plan.
J. Federal statutes together with implementing regulations adopted pursuant thereto that may be
applicable to shoreline development or use include, but are not limited to:
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Rivers and Harbors Act of 1899.
Fish and Wildlife Coordination Act of 1958.
National Environmental Policy Act of 1969 (NEPA).
Coastal Zone Management Act of 1972, as amended.
Federal Water Pollution Control Act, as amended.
Flood Insurance Act of 1968, as amended.
Clean Air Act, as amended.
Endangered Species Act (ESA).
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23.50.040 Application within federal reserves.
B. The shoreline permit procedures, policies and regulations established in this program shall apply to
development or use of shorelines of the state within national forests, national parks and national
recreation areas by persons other than federal agencies.
C. As recognized by RCW 90.58.350, the provisions of this program shall not apply to lands held in trust
by the United States for Indian nations, tribes or individuals.
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23.50.050 Program effects on property values.
C. As provided for in RCW 90.58.290, the restrictions imposed upon use of real property through
implementation of policies and regulations of the Act and this program shall be duly considered by
the county assessor and the county board of equalization in establishing the fair market value of
such properties.
D. Designation of private property as a natural or conservancy shoreline area pursuant to Chapter
23.30 WCC shall qualify the property as meeting the definition of “open space land” under the Open
Space Taxation Act of 1970, as amended (RCW 84.34.020(1)) and shall qualify such land for
application for open space taxation in accordance with RCW 84.34.037 and Chapter 3.28 WCC.
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23.50.060 Hazardous substance remedial actions.
A. The procedural requirements of Chapter 90.58 RCW shall not apply to a project for which a consent
decree, order, or agreed order has been issued pursuant to Chapter 70.105D RCW or to the
Department of Ecology when it conducts a remedial action under Chapter 70.105D RCW. The
Department of Ecology shall, in consultation with the administrator, assure that such projects
comply with the substantive requirements of Chapter 90.58 RCW, Chapter 173-26 WAC and this
program. (Ord. 2009-13 § 1 (Exh. 1)).

31
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23.50.070 Nonconforming development.
The following provisions shall apply to lawfully established uses, buildings and/or structures that do not
meet the specific standards of this program.
A. The lawfully established use of any building, structure, land or premises existing on the effective
date of initial adoption of the program (August 27, 1976), or any subsequent amendment thereto or
authorized under a permit or approval issued, or otherwise vested, prior to the effective date of
initial adoption of the program or any subsequent amendment thereafter shall be considered
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nonconforming and may be continued, subject to the provisions of this section; provided, that
agricultural activities shall conform to WCC 16.16.290; provided further, that bulkheads shall
conform to WCC 23.100.130.
Nonconforming structures may be maintained, repaired, renovated, or remodeled to the extent that
nonconformance with the standards and regulations of this program is not increased; provided, that
a nonconforming development that is moved any distance must be brought into conformance with
this program and the Act; provided further, that as a conditional use a nonconforming dock may be
modified, reoriented or altered within the same general location to be more consistent with the
provisions of this SMP.
Nonconforming structures, other than single-family residences and their appurtenances that are
expanded or enlarged must obtain a variance or be brought into conformance with this program and
the Act; provided, that nonconforming structures with conforming uses may be expanded or
enlarged within the existing building footprint as a conditional use pursuant to WCC
23.100.050(B)(1)(e).
Nonconforming structures (including accessory structures) that are damaged or destroyed by fire,
explosion, flood, or other casualty may be restored or replaced in kind; provided, that:
1. Structures containing conforming uses, such as a single-family residence or accessory structure,
that are located within a hazardous area shall be redeveloped consistent with the requirements
of Chapter 16.16 WCC, Article 3 (Geologically Hazardous Areas) and Article 4 (Frequently
Flooded Areas); provided, that the permit process is commenced within 18 months of the date
of such damage; and the reconstruction does not expand, enlarge, or otherwise increase the
nonconformity, except as provided for in subsections H and I of this section.
2. Structures containing nonconforming uses can be replaced in kind if there is no feasible
alternative that allows for compliance with the provisions of this program, and the permit
process is commenced within 18 months of the date of such damage, and the reconstruction
does not expand, enlarge, or otherwise increase the nonconformity, except as provided for in
subsection E or H of this section.
If a nonagricultural nonconforming use is intentionally abandoned for a period of 12 months or
more, then any future use of the nonconforming building, land or premises shall be consistent with
the provisions of this program.
Replacement of any nonconforming structures or buildings or portions thereof within the aquatic
shoreline area shall comply with program requirements for materials that come in contact with the
water pursuant to WCC 23.90.040(B)(5); provided, that replacement of existing wood pilings with
chemically treated wood is allowed for maintenance purposes where use of a different material
such as steel or concrete would result in unreasonable or unsafe structural complications; further
provided, that where such replacement exceeds 20 percent of the existing pilings over a 10-year
period, such pilings shall conform to the standard provisions of this section.
Enlargement or expansion of single-family residences by the addition of space to the main structure
or by the addition of normal appurtenances as defined in Chapter 23.110 WCC that extend
waterward of the existing primary residential foundation walls further into a critical area (excluding
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the buffers of the critical areas), further into the minimum required side yard setback, or that
increase the structure height above the limits established by this program shall require a variance;
provided, that expansion of nonconforming single-family residences other than that specified in this
subsection I may be expanded without a variance where the provisions of subsection J or K of this
section apply.
H. The enlargement or expansion of single-family residences by the addition of space to the exterior of
the main structure or normal appurtenances is permitted without a conditional use permit or
variance once during the life of the structure (100 years). The structure shall be located landward of
the ordinary high water mark, and any expansion of the footprint is landward of the existing building
footprint (not the side yard), and any vertical expansion is within the existing building footprint;
provided, that the following conditions are met:
1. Enlargements, expansions, or additions that increase the existing primary structure or normal
appurtenances by up to 250 square feet of gross floor area as defined by Chapter 23.110 WCC
shall be allowed provided the expansion or addition will occur on a previously impacted
impervious surface and the expansion is not waterward of the common-line setback as
illustrated in Appendix F.
2. Enlargements, expansions, or additions that increase the total footprint of the existing primary
structure or normal appurtenances by 250 to 500 square feet of gross floor area as defined by
Chapter 23.110 WCC shall be allowed; provided, that the addition will occur on a previously
impacted impervious surface and the expansion is not waterward of the common-line setback
as illustrated in Appendix F; further provided, that the shoreline is enhanced by the equivalent
area of a building footprint that is expanded. If enhanced through planting, the administrator
shall require a vegetation management plan consistent with WCC 23.90.060(B)(2).
I. The administrator shall require a conditional use permit if the enlargement or expansion of singlefamily residences by the addition of space to the exterior of the main structure or normal
appurtenances is in excess of those allowances provided in subsection J of this section.
J. A structure that is being or has been used for a nonconforming use may be used for a different
nonconforming use only upon the approval of a conditional use permit. In addition to the
conditional use criteria of WCC 23.60.040, before approving a conditional use for a change in
nonconforming use, the hearing examiner shall also find that:
1. No reasonable alternative conforming use is practical because of the configuration of the
structure and/or the property;
2. The proposed use will be at least as consistent with the policies and provisions of the Act and
this program and as compatible with the uses in the area as the preexisting use;
3. The use or activity is enlarged, intensified, increased or altered only to the minimum amount
necessary to achieve the intended functional purpose;
4. The structure(s) associated with the nonconforming use shall not be expanded in a manner that
increases the extent of the nonconformity including encroachment into areas, such as setbacks,
and any critical areas and/or associated buffers established by Chapter 16.16 WCC, where new
structures, development or use would not be allowed;
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5. The vegetation conservation standards of WCC 23.90.060(B)(3) are met;
6. The change in use, remodel or expansion will not create adverse impacts to shoreline ecological
functions and/or processes; and
7. Uses which are specifically prohibited or which would thwart the intent of the Act or this
program shall not be authorized.
K. Nonconforming lots are those that have a building area of less than 2,500 square feet available for a
single-family residence and normal appurtenances that is unrestricted by setbacks or buffers from
shorelines.
L. Where permitted according to shoreline areas designations (WCC Table 23.100.010), new singlefamily development on any legal lot in shoreline jurisdiction that is nonconforming with respect to
the required shoreline buffer standards may be allowed without a shoreline variance when all of the
following criteria are met:
1. The depth of the lot (the distance from the ordinary high water mark to the inside edge of the
frontage setback) is equal to or less than the standard buffer as indicated in Chapter 16.16 WCC;
and
2. The building area lying landward of the shoreline buffer and interior to required side yard
setbacks is 2,500 square feet or less; provided, that consideration shall be given to view impacts
and all single-family residences approved under this section shall not extend waterward of the
common-line setback as measured in accordance with Appendix F. The building area means the
entire area that will be disturbed to construct the home, normal appurtenances (except
drainfields), and landscaping; and
3. The lot is not subject to landslide hazard areas, alluvial fan hazard areas, or riverine and coastal
erosion hazard areas or associated buffers as provided in WCC 16.16.310; and
4. The nonconforming lot was created prior to August 8, 2008; and
5. Appropriate measures are taken to mitigate all adverse impacts, including but not limited to
locating the residence in the least environmentally damaging location relative to the shoreline
and any critical areas; and provided, that all administrative reductions to side yard and/or
frontage setbacks are pursued, when doing so will not create a hazardous condition or a
condition that is inconsistent with this program and WCC Title 20; and
6. There is no opportunity to consolidate lots under common ownership that will alleviate the
nonconformity; and
7. The area between the structure and the shoreline and/or critical area shall comply with the
vegetation conservation standards of WCC 23.90.060(B)(3); and
8. Development may not take place waterward of the ordinary high water mark; and
9. Facilities such as a conventional drainfield system may be allowed within critical areas or their
buffers, except wetlands and buffers, outside of the building area specified above, subject to
specific criteria in Chapter 16.16 WCC.
M. Redevelopment of nonconforming rights-of-way and associated transportation structures, such as
railroad trestles, may be permitted for purposes of facilitating the development of public trails
and/or public shoreline access; provided, that such redevelopment shall be otherwise consistent
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with the provisions of this program, including but not limited to the provisions for public access and
no net loss of shoreline ecological functions and processes, except as provided for in subsections E
and H of this section.
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23.50.010 Nonconforming Uses.
A. The lawfully established use of any building, structure, land, or premises existing or authorized
under a permit or approval issued prior to the effective date of initial adoption of this program
(August 27, 1976) or any applicable amendment thereafter, but which does not conform to present
use regulations due to subsequent changes to the master program, shall be considered legally
nonconforming and may be continued, subject to the provisions of this section; provided, that
agricultural activities shall conform to WCC Chapter 16.16, Article 8 (Conservation Program on
Agricultural Lands).
B. The expansion, alteration, and/or intensification of a nonconforming use is prohibited.
C. An existing use designated as a shoreline conditional use under present use regulations that lawfully
existed prior to the effective date of the initial adoption of this program (August 27, 1976) or any
applicable amendment thereafter and that has not obtained a shoreline conditional use permit shall
be considered a legal use and may be continued subject to the provisions of this section without
obtaining a shoreline conditional use permit.
D. Other than agricultural uses complying with WCC 16.16.800, if a use is discontinued for a period of
12 consecutive months or more, then any subsequent use, if allowed, shall be consistent with the
provisions of this program and the Act.
E. The change of a nonconforming use to another type of nonconforming use is prohibited. may only
occur upon the approval of a shoreline conditional use permit. In addition to the shoreline
conditional use criteria of WCC Title 22 (Land Use and Development), before approving a shoreline
conditional use for a change in nonconforming use, the Hearing Examiner shall also find that:
No reasonable alternative conforming use is practical because of the configuration of the
structure and/or the property;
The proposed use will be consistent with the policies and provisions of the Act and this program
and as compatible with the uses in the area as the preexisting use;
The vegetation conservationmanagement standards of WCC 23.30.050 are met;
The change in use or remodel will not create adverse impacts to shoreline ecological functions
and/or processes; and
Uses that are specifically prohibited or that would thwart the intent of the Act or this program
shall not be authorized.
Public Access is provided as required by this program.
Vegetation screening and/or view protection is provided as requried by this program.
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23.50.011020 Nonconforming Structures.
A. A lawfully established structure existing or authorized under a permit or approval issued prior to the
effective date of initial adoption of this program (August 27, 1976) or any applicable amendment
thereafter, but is no longer fully consistent with present regulations due to subsequent changes to
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the master program, shall be considered legally nonconforming and may be continued, subject to
the provisions of this section; provided that:
1. Shoreline stabilization structures shall conform to WCC 23.40.190 (Shoreline Stabilization).
2. When maintenance and repair of a nonconforming structure has lapsed such that the structure
or activity area is not in a usable condition, the structure or activity shall be considered to be
abandoned or derelict and may no longer be continued.
3. For structures where the ordinary high water mark establishes landward of the structure, this
structure shall be considered to be abandoned or derelict and may no longer be continued.
4. Non-overwater nonconforming structures may be maintained, repaired, renovated, or
remodeled to the extent that nonconformance with the standards and regulations of this
program is not increased, provided that a nonconforming structure that is moved any distance
must be brought into conformance with this program and the Act, except as provided in
subsection (C) and (D) of this section;
5. Overwater nonconforming structures may be maintained or repaired to the extent that
nonconformance with the standards and regulations of this program is not increased; provided
that when replacement is the common method of repair, the replaced components shall meet
the construction and materials standards of WCC 23.40.150 (Moorage Structures).
B. Nonconforming structures (including accessory structures) that are damaged or destroyed by fire,
explosion, flood, or other casualty may be restored or replaced in kind; provided, that:
1. Intentional demolition or removal is not a casualty.
2. Damaged or destroyed nonconforming structures containing conforming uses that are located
within a geologically hazardous area or frequently flooded area shall be reconstructed
consistent with the requirements of WCC Chapter 16.16, Article 3 (Geologically Hazardous
Areas) and Article 4 (Frequently Flooded Areas); provided, that the permit process is
commenced within 18 months of the date of such damage; and the reconstruction does not
expand, enlarge, or otherwise increase the nonconformity, except as provided for in this
section.
3. Damaged or destroyed nonconforming structures containing nonconforming uses can be
replaced in kind if:
a. There is no feasible alternative that allows for compliance with the provisions of this
program;
b. The structure is reconstructed consistent with the requirements of WCC Chapter 16.16,
Article 3 (Geologically Hazardous Areas) and Article 4 (Frequently Flooded Areas);
c. The permit process is commenced within 12 months of the date of such damage; and,
d. The reconstruction does not expand, enlarge, or otherwise increase the nonconformity.
C. Nonconforming structures that do not meet the criteria of subsection (A)(2) but are intentionally
demolished or removed with a valid demolition permit may be replaced with the same bulk
dimensions provided that:
1. The permit process is commenced within 12 months of the date of such demolition or removal;
and
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2. Such structures that are located within a geologically hazardous area or frequently flooded area
shall be reconstructed consistent with the requirements of WCC Chapter 16.16, Article 3
(Geologically Hazardous Areas) and Article 4 (Frequently Flooded Areas).
D. Replacement of any nonconforming structures or buildings or portions thereof within the aquatic
shoreline environment shall comply with program requirements for construction design and
materials; provided, that replacement of existing wood pilings with chemically treated wood is
allowed for maintenance purposes where use of a different material such as steel or concrete would
result in unreasonable or unsafe structural complications; further provided, that where such
replacement exceeds 20% of the existing pilings over a 10-year period, such pilings shall conform to
the standard provisions of this section.
E. Other than for single-family residences and their appurtenances, nonconforming structures that
areshall not be altered,expanded or enlarged, or expanded without must be brought into
conformance with this program and the Act or obtain a variance unless such alteration, enlargement
or expansion would bring the structure into conformance with this program and the Act; provided,
that nonconforming structures with conforming uses may be enlarged or expanded within the
existing building footprint as a shoreline conditional use pursuant to WCC Title 22 (Land Use and
Development) 23.100.050(B)(1)(e) when the following criteria are met:.
1. The enlargement or expansion is within the existing building footprint;
2. The enlargement or expansion is in conformance with the bulk dimensional standards; and
3. Public access is provided and/or the shoreline environment is enhanced.
F. Single-family residences nonconforming to the shoreline buffer.
1. Enlargement or expansion of a primary single-family structure may be approved when either of
the following are met:
a. When the vertical expansion or enlargement is within the existing building footprint and is
in conformance with the bulk dimensional standards; or
b. When the enlargement or expansion meets all of the following.
i. The enlargement or expansion will not extend waterward of the building footprint of
the existing primary structure or the enlargement or expansion is consistent with the
constrained lot provisions in WCC 23.40.170 (Standards for Single-Family Residential
Use on Constrained Lots).
ii. The enlargement or expansion is not within a critical area or critical area buffer in a
manner inconsistent with this program.
iii. The enlargement or expansion is in conformance with the bulk dimensional standards.
2. The enlargement or expansion of single-family residences or normal appurtenances greater than
the constrained lot provisions of WCC 23.40.170(C) may be approved once during the life of the
structure (100 years); provided, that the following conditions are met:.
a. The existing structure must be located landward of the ordinary high water mark.
b. Building footprint enlargement or expansion:
i. Shall not increase the total building footprint by more than 500 square feet.
ii. Shall be landward or lateral of the existing footprint.
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iii. Shall occur on a previously impacted impervious surface.
iv. Shall not occur waterward of the common line setback as described in WCC 23.40.020
(Shoreline Bulk Provisions).
v. Shall be accompanied by enhancement of an area equivalent to the enlargement or
expansion iIf the total building footprint increases by more than 250 square feet. If
enhanced through planting, the Director shall require a vegetation management plan
consistent with WCC 23.30.0540 (Vegetation Management).
c. The property has not previoulsy received a shorleine exemption under the provisions for a
nonconforming or constrained lot.
G. Redevelopment of nonconforming rights-of-way and associated transportation structures, such as
railroad trestles, may be permitted for purposes of facilitating the development of public trails
and/or public shoreline access; provided, that such redevelopment shall be otherwise consistent
with the provisions of this program, including but not limited to the provisions for public access and
no net loss of shoreline ecological functions and processes, except as provided for in this section.
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23.50.012030 Nonconforming Lots.
A lawfully established lot existing or authorized under a permit or approval issued prior to the effective
date of initial adoption of this program (August 27, 1976) or any applicable amendment thereafter, but
which does not conform to present lot standards, shall be considered a legally nonconforming lot and
may be developed subject to the provisions of this program.

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

Where permitted by the shoreline areas designation (WCC Table 23.100.010), new single-family
development on any legal lot in shoreline jurisdiction that is nonconforming with respect to the
required shoreline setback standards may be allowed without a shoreline variance when the
following criteria are met:
The depth of the lot (the distance from the ordinary high water mark to the inside edge of the
frontage setback) is equal to or less than the standard buffer as indicated in Chapter 16.16 WCC;
The building area lying landward of the shoreline buffer and interior to required side yard
setbacks is 2,500 square feet or less. The building area means the entire area that will be
disturbed to construct the home, normal appurtenances (except drainfields), and landscaping,
including any lawn, turf, ornamental vegetation, or gardens located in the outer management
zone of the buffer pursuant to WCC 23.30.060(B)(2);
Consideration shall be given to view impacts. Any single-family residences approved under this
section shall not extend waterward of fifteen (15) feet landward of the OHWM, or the commonline setback as measured in accordance with WCC 23.30.060(A)(2)(b), whichever is further
landward.
The lot is not subject to landslide hazard areas or riverine and coastal erosion hazard areas or
associated buffers as defined in WCC 16.16.310;
The nonconforming lot was created prior to the effective date of this program (August 8, 2008);
Appropriate measures are taken to mitigate all adverse impacts, including but not limited to
locating the residence in the least environmentally damaging location relative to the shoreline
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and any critical areas, that all administrative reductions to side yard and/or frontage setbacks
are pursued; and when doing so will not create a hazardous condition or a condition that is
inconsistent with this program and WCC Title 20. The standard front yard setback may be
reduced to 20 feet pursuant to WCC 20.80.230(2). The standard side yard setbacks may be
reduced to 5 feet of the total required side yard setbacks on one side and the balance on the
other side pursuant to WCC 23.90.130.B.4; provided, that if the side yard setback reductions
pursuant WCC 23.90.130.B.4 are insufficient, both side yard setbacks may be reduced to 5 feet.
There is no opportunity to consolidate lots under common ownership that will alleviate the
nonconformity;
The area between the structure and the shoreline and/or critical area shall comply with the
vegetation conservation standards of WCC 23. 30.050(B);
Development may not take place waterward of the ordinary high water mark; and
Facilities such as a conventional drainfield system may be allowed within critical areas or their
buffers, except wetlands and buffers, outside of the building area specified above, subject to
specific criteria in Chapter 16.16 WCC.
23.50.080 Property rights.
A. Decisions on shoreline permits and/or approvals shall recognize all relevant constitutional and other
legal limitations on the regulation of private property. Findings shall assure that conditions imposed
relate to the governmental authority and responsibility to protect the public health, safety, and
welfare, are consistent with the purposes of the Act, and are roughly proportional to the expected
impact.
B. This program does not alter existing law on access to or trespass on private property and does not
give the general public any right to enter private property without the owner’s permission.
C. Consistent with Whatcom County’s high standard of staff conduct, county staff observe all
applicable federal and state laws regarding entry onto privately owned property.
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Chapter 23.60 Shoreline Permits and Exemptions
23.60.005 General requirements.
1. To be authorized, all uses and developments shall be planned and carried out in a manner that is
consistent with this program and the policy of the Act as required by RCW 90.58.140(1),
regardless of whether a shoreline permit, statement of exemption, shoreline variance, or
shoreline conditional use permit is required.
23.60.010 Substantial development permits criteria.
A. A substantial development permit shall be required for all proposed use and development of
shorelines unless the proposal is specifically exempt pursuant to WCC 23.60.022.
B. In order to be approved, the decision maker must find that the proposal is consistent with the
following criteria:
1. All regulations of this program appropriate to the shoreline designation and the type of use or
development proposed shall be met, except those bulk and dimensional standards that have
been modified by approval of a shoreline variance under WCC 23.60.030.
2. All policies of this program appropriate to the shoreline area designation and the type of use or
development activity proposed shall be considered and substantial compliance demonstrated.
3. For pProjects located on shorelines of statewide significance, the policies of Chapter 23.40 WCC
shall also be adhered to.
C. In the granting of all shoreline substantial development permits, consideration shall be given to the
cumulative environmental impact of additional requests for like actions in the area. For example, if
shoreline substantial development permits were granted for other developments in the area where
similar circumstances exist, the sum of the permitted actions should also remain consistent with the
policy of RCW 90.58.020 and should not produce significant adverse effects to the shoreline
ecological functions and processes or other users.
23.60.020 Exemptions from Shoreline Substantial Development Permits process.
A. 23.60.021 Application and interpretation.
1. An exemption from the substantial development permit process is not an exemption from
compliance with the Act, or this program, or from any other regulatory requirements. To be
authorized, all uses and developments must be consistent with the policies and regulatory
provisions of this program and the Act. A statement of exemption shall be obtained for exempt
activities consistent with the provisions of WCC 23.60.020.
2. Exemptions shall be construed narrowly. Only those developments that meet the precise terms
of one or more of the listed exemptions may be granted exemptions from the substantial
development permit process.
3. The burden of proof that a development, or use is exempt is on the applicant/proponent of the
exempt development action.
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4. If any part of a proposed development is not eligible for exemption, then a substantial
development permit is required for the entire project.
5. A development or use that is listed as a conditional use pursuant to this program or is an
unlisted use, must obtain a conditional use permit even if the development or use does not
require a substantial development permit.
6. When a development or use is proposed that does not comply with the bulk, dimensional
and/or performance standards of the program, such development or use shall only be
authorized by approval of a shoreline variance even if the development or use does not require
a substantial development permit.
7. All permits or statements of exemption issued for development or use within shoreline
jurisdiction shall include written findings prepared by the administrator, including compliance
with bulk and dimensional standards and policies and regulations of this program. The
administrator may attach conditions to the approval of exempt developments and/or uses as
necessary to assure consistency of the project with the Act and the program.
B. 23.60.022 Exemptions listed.
1. The following activities shall be considered exempt from the requirement to obtain a shoreline
substantial development permit. A statement of exemption, as provided for in WCC 23.60.023
of this program shall be required for those activities listed in WCC 23.60.023(B) and (C).
a. Any development of which the total cost or fair market value, whichever is higher, does not
exceed $5,718, or as amended by the state office of financial management, if such
development does not materially interfere with the normal public use of the water or
shorelines of the state. For the purposes of determining whether or not a permit is required,
the total cost or fair market value shall be based on the value of development that is
occurring on shorelines of the state as defined in RCW 90.58.030(2)(c). The total cost or fair
market value of the development shall include the fair market value of any donated,
contributed or found labor, equipment or materials.
b. Normal maintenance or repair of existing structures or developments, including damage by
accident, fire or elements. Normal maintenance includes those usual acts to prevent a
decline, lapse or cessation from a lawfully established condition. Normal repair means to
restore a development to a state comparable to its original condition within a reasonable
period after decay or partial destruction except where repair causes substantial adverse
effects to the shoreline resource or environment. Replacement of a structure or
development may be authorized as repair where such replacement is the common method
of repair for the type of structure or development and the replacement structure or
development is comparable to the original structure or development including but not
limited to its size, shape, configuration, location and external appearance and the
replacement does not cause substantial adverse effects to shoreline resources or the
environment.
c. Construction of the normal protective bulkhead common to single-family residences. A
normal protective bulkhead includes those structural and nonstructural developments
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installed at or near, and parallel to, the ordinary high water mark for the sole purpose of
protecting an existing single-family residence and appurtenant structures from loss or
damage by erosion. A normal protective bulkhead is not exempt if constructed for the
purpose of creating dry land. When a vertical or near vertical wall is being constructed or
reconstructed, not more than one cubic yard of fill per one foot of wall may be used for
backfill. When an existing bulkhead is being repaired by construction of a vertical wall
fronting the existing wall, it shall be constructed no further waterward of the existing
bulkhead than is necessary for construction of new footings. When a bulkhead has
deteriorated such that an ordinary high water mark has been established by the presence
and action of water landward of the bulkhead then the replacement bulkhead must be
located at or near the actual ordinary high water mark. Beach nourishment and
bioengineered erosion control projects may be considered a normal protective bulkhead
when any structural elements are consistent with the above requirements and when the
project has been approved by the Washington Department of Fish and Wildlife.
d. Emergency construction necessary to protect property from damage by the elements. An
emergency is an unanticipated and imminent threat to public health, safety or the
environment that requires immediate action within a time too short to allow full compliance
with this program. Emergency construction does not include development of new
permanent protective structures where none previously existed. Where new protective
structures are deemed by the administrator to be the appropriate means to address the
emergency situation, upon abatement of the emergency situation the new structure shall be
removed or any permit that would have been required, absent an emergency, pursuant to
Chapter 90.58 RCW, Chapter 173-27 WAC or this program, shall be obtained. All emergency
construction shall be consistent with the policies of Chapter 90.58 RCW and this program. As
a general matter, flooding or other seasonal events that can be anticipated and may occur
but that are not imminent are not an emergency.
e. Construction and practices normal or necessary for farming, irrigation, and ranching
activities, including agricultural service roads and utilities, construction of a barn or similar
agricultural structure, and the construction and maintenance of irrigation structures
including, but not limited to, head gates, pumping facilities, and irrigation channels;
provided, that this exemption shall not apply to agricultural activities proposed on land not
in agricultural use on December 17, 2003; and further provided, that a feedlot of any size, all
processing plants, other activities of a commercial nature, or alteration of the contour of the
shorelands by leveling or filling other than that which results from normal cultivation shall
not be considered normal or necessary farming or ranching activities. A feedlot shall be an
enclosure or facility used or capable of being used for feeding livestock hay, grain, silage, or
other livestock feed, but shall not include land for growing crops or vegetation for livestock
feeding and/or grazing, nor shall it include normal livestock wintering operations.
f. Construction or modification, by or under the authority of the Coast Guard or a designated
port management authority, of navigational aids such as channel markers and anchor buoys.
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g. Construction on shorelands by an owner, lessee, or contract purchaser of a single-family
residence for their own use or for the use of their family, which residence does not exceed a
height of 35 feet above average grade level and that meets all requirements of the state
agency or local government having jurisdiction thereof. Single-family residence means a
detached dwelling designed for and occupied by one family including those structures and
developments within a contiguous ownership which are a normal appurtenance as defined
in WCC 23.110.010.
h. Construction of a dock, including a shared moorage, designed for pleasure craft only, for the
private noncommercial use of the owners, lessee, or contract purchaser of a single-family or
multifamily residence. A dock is a landing and moorage facility for watercraft and does not
include recreational decks, storage facilities or other appurtenances. The private dock
exemption applies if either:
i. In saltwater, the fair market value of the dock does not exceed $2,500;
ii. In fresh waters the fair market value of the dock does not exceed $10,000, but if
subsequent construction having a fair market value exceeding $2,500 occurs within five
years of the completion of the prior construction, the subsequent construction shall be
considered a substantial development for the purpose of this program. For the purpose
of this section, saltwater shall include the tidally influenced marine and estuarine water
areas of the state including the Strait of Georgia, local marine waters and all associated
bays, inlets and estuaries.
i. Operation, maintenance, or construction of canals, waterways, drains, reservoirs, or other
facilities that now exist or are hereafter created or developed as a part of an irrigation
system for the primary purpose of making use of system waters including return flow and
artificially stored ground water for the irrigation of lands; provided, that this exemption shall
not apply to construction of new irrigation facilities proposed after December 17, 2003.
j. The marking of property lines or corners on state-owned lands, when such marking does not
significantly interfere with normal public use of the surface of the water.
k. Operation and maintenance of any system of dikes, ditches, drains, or other facilities
existing on June 4, 1975, that were created, developed or utilized, primarily as a part of an
agricultural drainage or diking system.
l. Any project with a certification from the governor pursuant to Chapter 80.50 RCW.
m. Site exploration and investigation activities that are prerequisite to preparation of a
development application for authorization under this program, if:
i. The activity does not interfere with the normal public use of surface waters;
ii. The activity will have no significant adverse impact on the environment including but
not limited to fish, wildlife, fish or wildlife habitat, water quality and aesthetic values;
iii. The activity does not involve the installation of any structure and, upon completion of
the activity, the vegetation and land configuration of the site are restored to conditions
existing before the activity;
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iv. A private entity seeking development authorization under this section first posts a
performance bond or provides other evidence of financial responsibility to the
administrator to ensure that the site is restored to preexisting conditions; and
v. The activity is not subject to the permit requirements of RCW 90.58.550.
n. The process of removing or controlling aquatic noxious weeds, as defined in RCW 17.26.020,
through the use of an herbicide or other treatment methods applicable to weed control that
is recommended by a final environmental impact statement published by the Department of
Agriculture or the Department of Ecology jointly with other state agencies under Chapter
43.21C RCW.
o. Watershed restoration projects as defined in Chapter 23.110 WCC and by RCW 89.08.460.
The administrator shall review the projects for consistency with the program in an
expeditious manner and shall issue its decision along with any conditions within 45 days of
receiving a complete application form from the applicant/proponent. No fee may be
charged for accepting and processing applications for watershed restoration projects as
defined in Chapter 23.110 WCC.
p. A public or private project, the primary purpose of which is to improve fish or wildlife
habitat or fish passage, when all of the following apply:
i. The project has been approved in writing by the Department of Fish and Wildlife as
necessary for the improvement of the habitat or passage and appropriately designed
and sited to accomplish the intended purpose;
ii. The project received hydraulic project approval by the Department of Fish and Wildlife
pursuant to Chapter 77.55 RCW; and
iii. The administrator has determined that the project is consistent with this program. The
administrator shall make such determination in a timely manner and provide it by letter
to the project proponent.
C. 23.60.023 Statements of Exemption.
1. The administrator is hereby authorized to grant or deny requests for statements of exemption
from the shoreline substantial development permit requirement for uses and developments
within shorelines that are specifically listed in WCC 23.60.022. Such statements shall be applied
for on forms provided by the administrator. The statement shall be in writing and shall indicate
the specific exemption of this program that is being applied to the development, and shall
provide a summary of the administrator’s analysis of the consistency of the project with this
program and the Act. As appropriate, such statements of exemption shall contain conditions
and/or mitigating measures of approval to achieve consistency and compliance with the
provisions of the program and Act. A denial of an exemption shall be in writing and shall identify
the reason(s) for the denial. The administrator’s actions on the issuance of a statement of
exemption or a denial are subject to appeal pursuant to WCC 23.60.150.
2. Exempt activities related to any of the following shall not be conducted until a statement of
exemption has been obtained from the administrator: dredging, flood control works and
instream structures, development within an archaeological or historic site, clearing and ground
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disturbing activities such as landfill or excavation, dock, shore stabilization, freestanding signs,
or any development within an aquatic or natural shoreline designation; provided, that no
separate written statement of exemption is required for the construction of a single-family
residence when a county building permit application has been reviewed and approved by the
administrator; provided further, that no statement of exemption is required for emergency
development pursuant to WAC 173-27-040(2)(d).
No statement of exemption shall be required for other uses or developments exempt pursuant
to WCC 23.60.022 unless the administrator has cause to believe a substantial question exists as
to qualifications of the specific use or development for the exemption or the administrator
determines there is a likelihood of adverse impacts to shoreline ecological functions.
Whether or not a written statement of exemption is issued, all permits issued within the area of
shorelines shall include a record of review actions prepared by the administrator, including
compliance with bulk and dimensional standards and policies and regulations of this program.
The administrator may attach conditions to the approval of exempted developments and/or
uses as necessary to assure consistency of the project with the Act and this program.
A notice of decision for shoreline statements of exemption shall be provided to the
applicant/proponent and any party of record. Such notices shall also be filed with the
Department of Ecology, pursuant to the requirements of WAC 173-27-050 when the project is
subject to one or more of the following federal permitting requirements:
a. A U.S. Army Corps of Engineers Section 10 permit under the Rivers and Harbors Act of 1899.
(The provisions of Section 10 of the Rivers and Harbors Act generally apply to any project
occurring on or over navigable waters. Specific applicability information should be obtained
from the Corps of Engineers.); or
b. A Section 404 permit under the Federal Water Pollution Control Act of 1972. (The provisions
of Section 404 of the Federal Water Pollution Control Act generally apply to any project that
may involve discharge of dredge or fill material to any water or wetland area. Specific
applicability information should be obtained from the Corps of Engineers.)
Whenever the exempt activity also requires a U.S. Army Corps of Engineers Section 10 permit
under the Rivers and Harbors Act of 1899 or a Section 404 permit under the Federal Water
Pollution Control Act of 1972, a copy of the written statement of exemption shall be sent to the
applicant/proponent and Ecology pursuant to WAC 173-27-050.

23.60.030 Variance permit criteria.
A. The purpose of a variance is to grant relief to specific bulk or dimensional requirements set forth in
this program and any associated standards appended to this program such as critical areas buffer
requirements where there are extraordinary or unique circumstances relating to the property such
that the strict implementation of this program would impose unnecessary hardships on the
applicant/proponent or thwart the policy set forth in RCW 90.58.020. Use restrictions may not be
varied.
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B. Variances will be granted in any circumstance where denial would result in a thwarting of the policy
enumerated in RCW 90.58.020. In all instances extraordinary circumstances shall be shown and the
public interest shall suffer no substantial detrimental effect.
C. Proposals that would otherwise qualify as a reasonable use pursuant to WCC 16.16.270(A) shall
require a shoreline variance and shall meet the variance criteria in this section.
D. Variances may be authorized, provided the applicant/proponent can demonstrate all of the
following:
1. That the strict application of the bulk or dimensional criteria set forth in this program precludes
or significantly interferes with reasonable permitted use of the property;
2. That the hardship described in subsection A of this section is specifically related to the property,
and is the result of conditions such as irregular lot shape, size, or natural features and the
application of this program, and not, for example, from deed restrictions or the
applicant’s/proponent’s own actions;
3. That the design of the project will be compatible with other permitted activities in the area and
will not cause adverse effects on adjacent properties or the shoreline environment;
4. That the variance authorized does not constitute a grant of special privilege not enjoyed by the
other properties in the area, and will be the minimum necessary to afford relief;
5. That the public interest will suffer no substantial detrimental effect;
6. That the public rights of navigation and use of the shorelines will not be materially interfered
with by the granting of the variance; and
7. Mitigation is provided to offset unavoidable adverse impacts caused by the proposed
development or use.
E. Variance permits for development and/or uses that will be located waterward of the ordinary high
water mark (OHWM), as defined herein, or within any wetland as defined herein, may be
authorized, provided the applicant can demonstrate all of the following:
1. That the strict application of the bulk, dimensional or performance standards set forth in this
program precludes all reasonable use of the property; and
2. That the proposal is consistent with the criteria established under subsections (D)(1) through (7)
of this section; and
3. That the public rights of navigation and use of the shorelines will not be adversely affected.
Other factors that may be considered in the review of variance requests include the conservation of
valuable natural resources and the protection of views from nearby roads, surrounding properties
and public areas; provided, the criteria of subsection D of this section are first met. In addition,
Vvariance requests based on the applicant’s/proponent’s desire to enhance the view from the
subject development may be granted ;
where there are no likely detrimental effects to existing or future users, other features, or shoreline
ecological functions and/or processes, and
where reasonable alternatives of equal or greater consistency with this program are not available .
4. In platted residential areas, variances shall not be granted that allow a greater height or lesser
shore setback than what is typical for the immediate block or area.
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F. In the granting of all variances, consideration shall be given to the cumulative environmental impact
of additional requests for like actions in the area. For example, if variances were granted to other
developments in the area where similar circumstances exist, the total of the variances should also
remain consistent with the policy of RCW 90.58.020 and should not produce significant adverse
effects to the shoreline ecological functions and processes or other users.
G. Permits and/or variances applied for or approved under other county codes such as WCC Title 20 or
21 shall not be construed as shoreline permits under this program.
23.60.040 Conditional use permits criteria.
A. The purpose of a conditional use permit is to allow greater flexibility in administering the use
regulations of this program in a manner consistent with the policy of RCW 90.58.020. In authorizing
a conditional use, special conditions may be attached to the permit by the county or the
Department of Ecology to control any undesirable effects of the proposed use.
B. Uses specifically classified or set forth in this program as conditional uses and unlisted uses may be
authorized, provided the applicant/proponent can demonstrate all of the following:
1. That the proposed use will be consistent with the policy of RCW 90.58.020 and this program.
2. That the proposed use will not interfere with normal public use of public shorelines.
3. That the proposed use of the site and design of the project will be compatible with other
permitted uses within the area.
4. That the proposed use will not cause adverse effects to the shoreline environment in which it is
to be located.
5. That the public interest suffers no substantial detrimental effect.
C. Other uses not specifically classified or set forth in this program, including the expansion or
resumption of a nonconforming use pursuant to WCC 23.50.070, may be authorized as conditional
uses, provided the applicant/proponent can demonstrate that the proposal will satisfy the criteria
set forth in subsection B of this section, and that the use clearly requires a specific site location on
the shoreline not provided for under the program, and extraordinary circumstances preclude
reasonable use of the property in a manner consistent with the use regulations of this program.
Uses that are prohibited cannot be authorized by a conditional use permit.
D. In the granting of all conditional use permits, consideration shall be given to the cumulative
environmental impact of additional requests for like actions in the area. For example, if conditional
use permits were granted for other developments in the area where similar circumstances exist, the
sum of the conditional uses and their impacts should also remain consistent with the policy of RCW
90.58.020 and should not produce a significant adverse effect to the shoreline ecological functions
and processes or other users.
E. Permits and/or variances applied for or approved under county zoning or subdivision code
requirements shall not be construed as shoreline variances under this program.
23.60.050 Minimum application requirements.
Where other approvals or permits are required for a use or development that does not require an open
record hearing, such approvals or permits shall not be granted until a shoreline approval or permit is
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granted. All shoreline approvals and permits shall include written findings prepared by the administrator
documenting compliance with bulk and dimensional standards and other policies and regulations of this
program.
A complete application for a substantial development, conditional use, or variance permit shall contain
all materials required in the Department’s administrative manual; provided, that the administrator may
vary or waive these requirements as provided in the manual and may vary or waive these requirements
on a case-by-case basis. The administrator may require additional specific information depending on the
nature of the proposal and the presence of sensitive ecological features or issues related to compliance
with other county requirements.
23.60.060 Pre-application conference.
A. Prior to filing a permit application for a shoreline substantial development permit, variance or
conditional use permit decision.
B. The applicant shall contact the County to schedule a pre-application conference, which shall be held
prior to filing the application; provided, that such meetings shall not be required for development
activities associated with shoreline restoration projects, agriculture, commercial forestry, or the
construction of a single-family residence.
23.60.070 Fees.
B. Required fees for all shoreline substantial development permits, shoreline conditional use permits,
shoreline variances, statements of exemption, appeals, pre-application conferences and other
required reviews and/or approvals shall be paid to the county at the time of application in
accordance with the Whatcom County Unified Fee Schedule in effect at that time and Chapter 22.05
WCC.
C. When any given project requires more than one of the following permits or applications, the total
amount of fees shall be reduced pursuant to WCC 22.25.030:
1. Preliminary plat application.
2. Rezone application.
3. Major development permit.
4. Planned unit development.
5. Binding site plan.
D. When any project requires a shoreline conditional use permit or shoreline variance in addition to a
shoreline substantial development permit, the fees for the conditional use or variance shall be
reduced by half.
E. In the event that actions of an applicant result in the repetition of the review, inspections and other
steps in the approval process, those items or steps repeated shall be charged to and paid by the
applicant prior to any further processing of the application by the county. The cost shall be in
accordance with the adopted fee schedule.
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F. If an application is withdrawn within 30 days of submittal, and no work has commenced at the site
of the proposal for which the application was made, a refund of not more than 50 percent of the
shoreline fees paid may be granted by the administrator. This amount may be reduced where staff
time, public notice and other costs exceed 50 percent of the fees paid.
23.60.080 Notice of application.
B. Upon receipt of a completed shoreline substantial development permit, shoreline variance, or
shoreline conditional use permit applicationthe County shall issue a notice of application for a
proposed land use action in the manner set forth in WCC 22.05.070.
C. The rights of treaty tribes to resources within their usual and accustomed areas shall be
accommodated through the notification and comment provisions of the permit review process.
Tribal treaty rights may be addressed through specific permit conditions. Direct coordination
between tribes and the applicant/proponent is encouraged.

Comment [RCE279]: Moved to 23.05.040

23.60.090 Permit application review.
B. All shoreline permit applications, exemptions, or other approvals shall be subject to the provisions
of this program that are in effect at the time of application.
C. To facilitate review of an application the decision maker shall consider any or all of the following:
1. The application and attached information;
2. The SEPA checklist, threshold determination, environmental impact statement, or other
environmental studies and/or documentation;
3. Written comments from interested persons;
4. Information and recommendations from any public agency and from the administrator in cases
where the administrator is not the decision maker;
5. Information or comment presented at a public hearing, if held, on the application; and
6. The policy and provisions of the Act and this program including the criteria enumerated in WCC
23.60.010, 23.60.030 and 23.60.040, as applicable.
D. The decision maker shall process project permit applications for shoreline substantial development
permits, shoreline variance, and shoreline conditional use permits in compliance with the provisions
of Chapter 22.05 WCC.
E. The decision maker shall process project permit applications for shoreline statements of exemption
in accordance with the provisions of Chapter 22.05 WCC and WCC 23.60.023(A).
F. Any application for a shoreline permit or approval that remains inactive for a period of 180 days
shall expire and a new application and repayment of fees shall be required to reactivate the
proposal; provided, that the administrator may grant a single 90-day extension for good cause.
Delays such as those caused by public notice requirements, State Environmental Policy Act review,
litigation directly related to the proposal, or changes in government regulations shall not be
considered as part of the inactive period.
If a shoreline permit is denied, no reapplication for the same or essentially similar development may
be made until one year from the date of denial.
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23.60.100 Consolidated Permit Review.
A. Whenever an application for a project permit under the program requires a project permit or
approval under another County permit authority, such as zoning or subdivision, the shoreline
project permit application, time requirements, and notice provisions for processing the shoreline
permit shall apply, in addition to those of other regulatory programs.
The provisions of Chapter 22.05 WCC shall apply to the consolidated application, review, and
approval of applications that require an open record hearing .
B. Any shoreline use or development that is subject to other approvals or permits that requires an
open record hearing under another permit authority, such as zoning or subdivision, shall be subject
to consolidated review and the decision maker designated for the open record hearing shall be the
decision maker for the consolidated review.
23.60.110 State Environmental Policy Act (SEPA) compliance.
A. Whenever an application for shoreline substantial development permit, shoreline variance,
shoreline conditional use permit, or statement of exemption is subject to the rules and regulations
of SEPA (Chapter 43.21C RCW), the review requirements of SEPA, including time limitations, shall
apply, where applicable.
B. Applications for shoreline permit(s) or approval(s) that are not categorically exempt under SEPA
shall be subject to environmental review by the responsible official of Whatcom County pursuant to
the State Environmental Policy Act (Chapter 197-11 WAC).
C. As part of SEPA review, the Responsible Official may require additional information regarding the
proposed development in accordance with Chapter 197-11 WAC.
D. Failure of the applicant/proponent to submit sufficient information for a threshold determination to
be made shall be grounds for the Responsible Official to determine the application incomplete.
23.60.120 Burden of proof.
Permit applicants/proponents have the burden of proving that the proposed development is consistent
with the criteria set forth in the Act and this program.
23.60.130 Public Hearings.
A. The administrator shall determine whether an application requires a public hearing pursuant to the
criteria below no later than 15 days after the minimum public comment period provided by WCC
23.60.080. An open record public hearing shall be required for all of the following:
1. The proposal has a cost or market value in excess of $100,000 except for single-family
residences, agriculture, commercial forestry, and ecological restoration projects; or
2. The proposal would result in development of an area larger than five acres; or
3. The proposal is a new or expanded marina, pier, aquaculture structure, any building over 35 feet
high, mine, dam, stream diversion, landfill; or
4. The administrator has reason to believe the proposal would be controversial based on public
response to the notice of receipt of application and other information; or
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5. The proposal is determined to have a significant adverse impact on the environment and an
environmental impact statement is required in accordance with the State Environmental Policy
Act; or
6. The proposal requires a variance and/or conditional use approval pursuant to this program; or
7. The use or development requires an open record public hearing for other Whatcom County
approvals or permits.
An open record public hearing on shoreline permit applications shall be held in accordance with the
provisions of Chapter 22.05 WCC., unless a continuance is granted pursuant to the rules and
procedures of the Hearing Examiner or other hearing body and subject to time requirements for
compliance with the State Environmental Policy Act.
Repealed by Ord. 2018-032.
Repealed by Ord. 2018-032.
Public hearing requirements for permit appeals shall be processed according to WCC 23.60.150.

23.60.140 Permit conditions.
In granting, revising, or extending a shoreline permit, the decision maker may attach such conditions,
modifications, or restrictions thereto regarding the location, character, and other elements of the
proposed development deemed necessary to assure that the development will be consistent with the
policy and provisions of the Act and this program as well as the supplemental authority provided in
Chapter 43.21C RCW as applicable. In cases involving unusual circumstances or uncertain effects, a
condition may be imposed to require monitoring with future review or reevaluation to assure
conformance with the Act and this program. If the monitoring plan is not implemented, the permittee
may be found to be noncompliant and the permit may be rescinded in accordance with WCC 23.60.180.
23.60.XXX Filling with Department of Ecology
After all local permit administrative appeals or reconsideration periods are complete and the permit
documents are amended to incorporate any resulting changes, the County will hand deliver or mail
or hand deliver the permit using return receipt requested mail to the Department of Ecology
regional office.
Projectsposals that require both Shoreline Conditional Use Permits and or Variances shall be hand
delivered or mailed simultaneously with any shoreline permit for the project.
The permit and documentation of final local decision will be mailed together the following
information:
A copy of the complete application;
Findings and conclusions that establish the basis for the decision, including but not limited to
identification of shoreline environment designation(s), applicable program policies and
regulations, and the consistency of the project with appropriate review criteria for the type of
permit(s);
The final decision of the local government;
A completed permit data sheet (WAC Reference); and
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Where applicable, local government shall also file the applicable documents required by SEPA,
or in lieu thereof, a statement summarizing the actions and dates of such actions taken under
Chapter 43.21C RCW.
When the project has been modified in the course of the local review process, plans or text shall
be provided that clearly indicate the final approved plan.
Upon approval of a revision, the decision maker shall file a copy of the revised site plan and a
detailed description of the authorized changes to the original permit with the Department of
Ecology together with a final ruling and findings supporting the decision based on the requirements
of this section. In addition, the decision maker shall notify parties of record of the action.
23.60.150 Notice of Decision, Reconsideration and Appeal.
A notice of decision for action on a shoreline substantial development permit, shoreline variance, or
shoreline conditional use permit shall be provided to the applicant/proponent and any party of
record in accordance with the review procedures of Chapter 22.05 WCC. and at least 10 days prior
to filing such decisions with the Department of Ecology pursuant to WAC 173-27-130. Decisions filed
with the Department of Ecology shall contain the following information:
After all local permit administrative appeals or reconsideration periods are complete and the permit
documents are amended to incorporate any resulting changes, the County will mail or hand deliver
the permit using return receipt requested mail to the Department of Ecology regional office and the
Office of the Attorney General.
Projects that require both Conditional Use Permits and or Variances shall be mailed simultaneously
with any Substantial Development Permitsshoreline permit for the project.
The permit and documentation of final local decision will be mailed together the following
information:
2. A copy of the complete application;
3. Findings and conclusions that establish the basis for the decision including but not limited to
identification of shoreline environment designation(s), applicable program policies and
regulations and the consistency of the project with appropriate review criteria for the type of
permit(s);
4. The final decision of the local government;
5. A completed permit data sheet (see Appendix A of this title); and
6. Where applicable, local government shall also file the applicable documents required by SEPA,
or in lieu thereof, a statement summarizing the actions and dates of such actions taken under
Chapter 43.21C RCW.
7. When the project has been modified in the course of the local review process, plans or text shall
be provided that clearly indicate the final approved plan.
A. Notice of decision for shoreline statements of exemption shall comply with WCC 22.05.110(1) and
23.60.023(E).
Any person with standing may appeal any order, final permit decision, or final administrative
determination made by the director or designee in the administration of this program.
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Administrative Appeal Procedures.
Administrative appeals are processed in accordance with WCC 22.05.160.
After the issuance of the appeal determination, a party with standing may Aappeals to the
Shorelines Hearings Board of a decision on a shoreline substantial development permit,
shoreline variance, or shoreline conditional use permit may be filed by the applicant/proponent
or any aggrieved party pursuant to RCW 90.58.180 within 21 days of the “date of filing,” as
defined in this program and RCW 90.58.140(6). The appeal to the Shorelines Hearing Board shall
be filed in accordance with the provisions of Chapter 461-08C WAC.
Appeals of a decision of the Department of Ecology shall be filed in accordance with the provisions
of Chapter 461-08C WAC.
This program shall only establish standing for parties of record for shoreline substantial
development permits, shoreline variances, or shoreline conditional use permits. Standing as a party
of record is not established by this program for exempt actions pursuant to WCC 23.60.022;
provided, that in such cases standing may be established through an associated permit process that
provides for public notice and provisions for parties of record.
The applicant/proponent or any party of record may request reconsideration of any final action by
the decision maker within 10 days of notice of the decision. Such requests shall be filed on forms
supplied by the county. Grounds for reconsideration must be based upon the content of the written
decision. The decision maker is not required to provide a written response or modify his/her original
decision. He/she may initiate such action as he/she deems appropriate. The procedure of
reconsideration shall not preempt or extend the appeal period for a permit or affect the date of
filing with the Department of Ecology, unless the applicant/proponent requests the abeyance of said
permit appeal period in writing within 10 days of a final action.
Appeals to the Shorelines Hearings Board of a decision on a shoreline substantial development
permit, shoreline variance or shoreline conditional use permit may be filed by the
applicant/proponent or any aggrieved party pursuant to RCW 90.58.180 within 21 days of filing the
final decision by Whatcom County with the Department of Ecology.
Whatcom County shall consider an appeal of a decision on a shoreline substantial development
permit, shoreline variance or shoreline conditional use only when the applicant/proponent waives
his/her right to a single appeal to the Shorelines Hearings Board. Such waivers shall be filed with the
county in writing concurrent with a notice of appeal within 10 days of a final action. When an
applicant/proponent has waived his/her right to a single appeal, such appeals shall be processed in
accordance with the appeal procedures of subsection H of this section and shall be an open record
hearing before the hearing examiner.
Any order, requirement or administrative permit decision, or determination by the administrator
based on a provision of this program, except a shoreline substantial development permit, may be
the subject of an appeal to the office of the hearing examiner by any aggrieved person. Such appeals
shall be processed in accordance with the appeal procedures of subsection H of this section and
shall be an open record hearing before the hearing examiner.
Appeal Procedures.
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1. Appeals shall be filed on forms supplied by the county within 10 calendar days of the issuance of
a substantial development permit, shoreline variance or shoreline conditional use permit and
within 20 calendar days of any other action of the administrator being appealed.
2. A public hearing on the appeal shall be held within 45 working days following receipt of the
application for appeal.
3. Legal notice of the public hearing shall be made by mailing notice of time, date, and location of
the hearing to the appellant, any parties of record, the Washington Department of Ecology, and
the administrator at least 15 days prior to the hearing.
4. A decision by the hearing examiner shall be mailed within 10 working days of the public hearing
to all parties of record unless otherwise mutually agreed to by all parties to the appeal.
5. Any party of record may request a closed record review of the hearing examiner’s decision
issued under subsection (H)(4) of this section by the county council. Such an appeal shall be filed
with the county council on forms supplied by the county within 10 calendar days of the written
decision. If appeal is made to the county council, notice of appeal shall be provided to all parties
of record at least 15 days prior to consideration by the county council. The council shall meet to
review the hearing examiner’s decision within 21 days of transmittal thereof, at which time it
may approve or disapprove the application, or remand the matter to the hearing examiner.
6. The time period for appeal to the Shorelines Hearings Board shall begin after the decision maker
has filed the final county decision with the Department of Ecology.
23.60.160 Initiation of development.
Development pursuant to a shoreline substantial development permit, shoreline variance, or
conditional use permit shall not begin and shall not be authorized until 21 days after the “date of
filing” or until all review proceedings before the Shorelines Hearings Board have terminated.
Date of Filing.
2. “Date of filing” of a substantial development permit is the date of actual receipt of the decision
by the Department of Ecology.
3. The “date of filing” for a shoreline variance or shoreline conditional use permit shall mean the
date the permit decision rendered by the Department of Ecology is transmitted by the
department to the county and the applicant/proponent.
23.60.170 Revisions.
A. A revision is required whenever the applicant/proponent proposes substantive changes to the
design, terms, or conditions of a project from that which is approved in the permit and/or statement
of exemption. Changes are substantive if they materially alter the project in a manner that relates to
its conformance to the terms and conditions of the permit, this program, or the Act. Changes that
are not substantive in effect do not require a revision.
B. An application for a revision to a shoreline permit shall be submitted to the administratordirector.
The application shall include detailed plans and text describing the proposed changes. The County
decision maker that approved the original permit may approve the request upon a finding that the
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proposed changes are within the scope and intent of the original approval, and are consistent with
this program and the Act.
“Within the scope and intent of the original approval” means all of the following:
1. No additional over-water construction is involved except that a pier, dock, or floating structure
may be increased by 500 square feet or 10 percent from the provisions of the original permit,
whichever is lessover that approved under the original approval;
2. Ground area coverage and/or height may be increased a maximum of 10 percent over that
approved under the original approval; provided, that the revised approval does not authorize
development to exceed the height, impervious surface, setbacks, or any other requirements of
this program except as authorized under a variance granted for the original development;
The revised permit does not authorize development to exceed height, lot coverage, setback, or
any other requirements of the applicable master program except as authorized under a variance
granted as the original permit or a part thereof;
3. Additional or revised mitigation and/or landscaping is consistent with any conditions attached to
the original approval and with this program;
4. The use authorized pursuant to the original approval is not changed; and
5. The revision will not cause adverse environmental impacts beyond those originally authorized in
the approval.
Revisions to shoreline permits and statements of exemption may be authorized after the original
authorization has expired. Revisions made after the expiration of the original approval shall be
limited to changes that are consistent with this program and that would not require a permit under
this program. If the proposed change is a substantial development as defined by this program, then
a new permit is required.
The provisions of this subsection shall not be used to extend the time requirements or to authorize
substantial development beyond the time limits or scope of the original approval.
A new permit shall be required if the proposed revision and any previously approved revisions in
combination would constitute development beyond the scope and intent of the original approval as
set forth in subsection C of this section.
Upon approval of a revision, the decision maker shall file a copy of the revised site plan and a
detailed description of the authorized changes to the original permit with the Department of
Ecology together with a final ruling and findings supporting the decision based on the requirements
of this section. In addition, the decision maker shall notify parties of record of the action.
If the proposed revision is to a development for which a shoreline conditional use or variance was
issued, the decision maker shall submit the revision to the Department of Ecology for approval with
conditions or denial, and shall indicate that the revision is being submitted under the requirements
of this subsection.
Under the requirements of WAC 173-27-110(6), the Department shall render and transmit to the
decision maker and the applicant/proponent its final decision within 15 days of the date of the
Department’s receipt of the submittal from the decision maker. The decision maker shall notify
parties on record of the Department’s final decision.
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G. Appeals of a decision of the Department shall be filed in accordance with the provisions of Chapter
461-08C WAC.
23.60.180 Rescission and modification.
A. Any shoreline permit granted pursuant to this program may be rescinded or modified upon a finding
by the Hearing Examiner that the permittee or his/her successors in interest have not complied with
conditions attached thereto. If the results of a monitoring plan show a development to be out of
compliance with specific performance standards, such results may be the basis for findings of
noncompliance.
B. The Administrator shall initiate rescission or modification proceedings by issuing written notice of
noncompliance to the permittee or his/her successors and notifying parties of record at the original
address provided in application review files.
C. The Hearing Examiner shall hold a public hearing no sooner than 15 days following such issuance of
notice, unless the applicant/proponent files notice of intent to comply and the Administrator grants
a specific schedule for compliance. If compliance is not achieved, the Administrator shall schedule a
public hearing before the Hearing Examiner. Upon considering written and oral testimony taken at
the hearing, the Hearing Examiner shall make a decision in accordance with the above procedure for
shoreline permits.
D. These provisions do not limit the Administrator, the Prosecuting Attorney, the Department of
Ecology or the Attorney General from administrative, civil, injunctive, declaratory or other remedies
provided by law, or from abatement or other remedies.
23.60.190 Expiration.
A. The following time requirements shall apply to all substantial development permits and to any
development authorized pursuant to a variance, conditional use permit, or statement of exemption:
1. Construction shall be commenced—or, where no construction is involved, the use or activity
shall be commenced—within two years of the effective date of a shoreline permit or exemption
or the permit shall expire; provided, that the Hearing Examiner or Administrator, as appropriate,
may authorize a single extension for a period of not more than one year based on a showing of
good cause if a request for extension has been filed with the hearing examiner or administrator
as appropriate before the expiration date of the shoreline permit or exemption., and notice of
the proposed extension is given to parties of record and the Department of Ecology.
2. Authorization to conduct development activities shall terminate five years after the effective
date of a shoreline permit or exemption; provided, that the Hearing Examiner or Administrator,
as appropriate, may authorize a single extension for a period of not more than one year based
on a showing of good cause, if a request for extension has been filed with the hearing examiner
or administrator, as appropriate, before the expiration date of the shoreline permit. or
exemption and notice of the proposed extension is given to parties of record and the
Department of Ecology.
The effective date of a shoreline permit or exemption shall be the date of filling as provided in
RCW 90.58.140(6).
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Tolling. The effective date does not include The time periods in (1) and (2) of this section do not
include the time during which a use or activity was not actually pursued due to the pendency of
administrative appeals or legal actions or due to the need to obtain any other government
permits and approvals for thewhich the issued shoreline permit authorizes, development that
authorize the development to proceed, including the pendency of all reasonably related
administrative appeals or legal appeal actions on any such permits or approval. last action
required on the shoreline permit or exemption and all other government permits and approvals
that authorize the development to proceed, including administrative and legal actions on any
such permit or approval.
The applicant/ proponent shall be responsible for informing the County of theof such pendency.
of other permit applications filed with agencies other than the County and of any related
administrative and legal actions on any permit or approval.
3. If no notice of the pendency of other permits or approvals is given to the County prior to the
date of the last action by the County to grant County permits and approvals necessary to
authorize the development to proceed, including administrative and legal actions of the county,
and actions under other County development regulations, the date of the last action by the
County shall be the effective date.
B. Notwithstanding the time limits established in subsections (AB)(1) and (2) of this section, upon a
finding of good cause based on the requirements and circumstances of the proposed project and
consistent with the policies and provisions of this program and the Act, the Hearing Examiner or
Administrator, as appropriate, may set different time limits for a particular substantial development
permit or exemption as part of the action to approve the permit or exemption. The Hearing
Examiner may also set different time limits on specific conditional use permits or variances with the
approval of the Department of Ecology. The different time limits may be longer or shorter than
those established in subsections (A) (1) and (2) of this section but shall be appropriate to the
shoreline development or use under review. “Good cause based on the requirements and
circumstances of the proposed project” shall mean that the time limits established for the project
are reasonably related to the time actually necessary to perform the development on the ground
and complete the project that is being permitted, and/or are necessary for the protection of
shoreline resources.
C. When permit approval includes conditions, such conditions shall be satisfied prior to occupancy or
use of a structure or prior to the commencement of a nonstructural activity; provided, that different
time limits for compliance may be specified in the conditions of approval as appropriate.
The Hearing Examiner or Administrator, as appropriate, shall notify the Department of Ecology in
writing of any change to the effective date of a permit, authorized by subsections A through C of this
section, with an explanation of the basis for approval of the change. Any change to the time limits of
a permit other than those authorized by the sections of this program previously listed shall require a
new permit application.
D.
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23.70.010 Administrator.
D. The Administrator, as defined in WCC 23.110.010, is hereby vested with the authority to:
1. Overall administrative responsibility for this program.
2. Determine if a public hearing should be held on a shoreline permit application by the Hearing
Examiner pursuant to WCC 23.60.130.
3. Grant or deny statements of exemption.
4. Authorize, approve or deny shoreline substantial development permits, except for those for
which the Hearing Examiner or County Council is the designated decision maker.
5. Issue a stop work order pursuant to the procedure set forth in WAC 173-27-270 upon a person
undertaking an activity on shorelines in violation of Chapter 90.58 RCW or this program; and
seek remedies for alleged violations of this program’s regulations, or of the provisions of the
Act, or of conditions attached to a shoreline permit issued by Whatcom County.
6. Decide whether or not a proposal is subject to the consolidated review process of Chapter 22.05
WCC and determine what other permits are required to be included in the consolidated review.
7. Make field inspections as needed, and prepare or require reports on shoreline permit
applications.
8. Make written recommendations to the County Council or Hearing Examiner as appropriate and,
insofar as possible, assure that all relevant information, testimony, and questions regarding a
specific matter are made available during their respective reviews of such matter.
9. Propose amendments to the Planning Commission deemed necessary to more effectively or
equitably achieve the purposes and goals of this program.
10. The Administrator shall perform the following administrative responsibilities:
11. Advise interested persons and prospective applicants/proponents as to the administrative
procedures and related components of this program;
12. Collect fees as provided for in WCC 23.60.070; and
13. Assure that proper notice is given to interested persons and the public through news media,
posting or mailing of notice.
14. Review administrative and management policies, regulations, plans and ordinances relative to
lands under county jurisdiction that are adjacent to shorelines so as to achieve a use policy on
such lands that is consistent with the Act and this program.
15. Review and evaluate the records of project review actions in shoreline areashoreline
environments and report on the cumulative effects of authorized development of shoreline
conditions. The AdministratorDirector shall coordinate such review with the Washington
Department of Ecology, the Washington Department of Fish and Wildlife, the Lummi Nation and
Nooksack Tribe, and other interested parties.
16. Make recommendations to the Planning Commission for open space tax designations pursuant
to Chapter 84.34 RCW.
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E. The Director of Planning and Development Services shall have the authority to develop
administrative guidance materials related to the interpretations of principles and terms in this
program as required to provide for consistent and equitable implementation of this program. Such
administrative guidance documents shall be developed in consultation with the Washington State
Department of Ecology to ensure that any formal written interpretations are consistent with the
purpose and intent of Chapter 90.58 RCW, the applicable guidelines, and the goals and objectives of
this program.
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23.70.020 SEPA official.
The Whatcom County SEPA responsible official is designated by WCC 16.08.040. The responsible official
or his/her designee is hereby authorized to conduct environmental review of all use and development
activities subject to this program, pursuant to Chapter 197-11 WAC and Chapter 43.21C RCW.
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23.70.030 Hearing Examiner.
The Whatcom County Hearing Examiner is hereby vested with the authority to conduct open record
hearings and prepare a record thereof pursuant to WCC 2.11.210.
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23.70.040 Planning Commission.
The Whatcom County Planning Commission is hereby vested with the responsibility to review the
program from time to time as a major element of the County’s planning and regulatory program, and
make recommendations for amendments thereof to the County Council.
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23.70.050 County Council.
The Whatcom County Council is hereby vested with authority to:
A. Initiate an amendment to this program according to the procedures prescribed in WAC 173-26-100.
B. Adopt all amendments to this program, after consideration of the recommendation of the Planning
Commission and pursuant to the procedural requirements of Chapter 2.02 WCC; provided, that
substantive amendments shall become effective immediately upon adoption by the Department of
Ecology.
C. Make final decisions with regard to shoreline permit, shoreline variance or shoreline conditional use
applications that require County Council action on a consolidated review as provided by Chapter
22.05 WCC.
D. Review and decide appeals to Hearing Examiner decisions pursuant to the procedures of WCC
23.60.150.
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Chapter 23.80 Legal Provisions
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23.80.010 Amendments.
B. The County Council or the Planning Commission may initiate an amendment to this program
according to the procedures prescribed in WAC 173-26-100. The Planning Commission shall conduct
a public hearing on any amendment proposed by the county council.
C. Any person may petition the County Council or Planning Commission to amend this program.
Petitions shall specify the changes requested and any and all reasons therefor. The County Council
or Planning Commission may schedule a public hearing on said petition(s) if it deems the proposed
amendment would make this program more consistent with the Act and/or any applicable
Department of Ecology Guidelines, or more equitable in its application to persons or property due to
changed conditions in an area.
D. After approval or disapproval of a program amendment by the Department of Ecology as provided in
RCW 90.58.090, the County shall publish a notice that the program amendment has been approved
or disapproved by the Department of Ecology. For the purposes of RCW 36.70A.290, the date of
publication for the amendment of a program is the date the County publishes notice that the
program amendment has been approved or disapproved by the Department of Ecology.
E. The administrator shall submit an annual report to the County Council reviewing the effectiveness of
the program in achieving its stated purpose, goals, and objectives. Such report may also include any
proposed amendments deemed necessary to increase its effectiveness or equity. If said report
contains proposed amendments, the Council may schedule a public hearing to consider such matter
in accordance with the procedure described in subsection A of this section. Said report shall also
include a determination of whether or not the goal of no net loss of shoreline ecological function is
being achieved and provide recommendations for achieving and maintaining the goal.
F. Upon County Council adoption of a detailed community or subarea plan under the Whatcom County
Comprehensive Plan, the Planning and Development Services Department shall prepare
amendments, as appropriate, for the purpose of incorporating the goals, objectives, and standards
of the community or subarea plan into this program. The Planning Commission shall schedule a
public hearing upon receipt of such proposals, and shall give due consideration to the community
objectives so expressed.
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23.80.020 Violations and Penalties.
A. In the event any person violates any of the provisions of this chapter, the County may issue a
correction notice to be delivered to the owner or operator, or to be conspicuously posted at the
site. In a nonemergency situation, such notice may include notice of the intent to issue a stop work
order no less than 10 calendar days following the receipt of the correction notice, and provide for an
administrative predeprivation hearing within 10 calendar days of the notice. In an emergency
situation where there is a significant threat to public safety or the environment, the County may
issue a stop work order. The stop work order shall include, in writing, the right to request an
administrative predeprivation hearing within 72 hours following receipt of the stop work order.
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B. In addition to incurring civil liability under WCC 23.80.030 and RCW 90.58.210, pursuant to RCW
90.58.220 any person found to have willfully engaged in activities on shorelines of the state in
violation of the provisions of the Act or of this program, or other regulations adopted pursuant
thereto shall be punished by:
1. A fine of not less than $25.00 or more than $1,000;
2. Imprisonment in the county jail for not more than 90 days; or
3. Both such fine and imprisonment;
provided, that the fine for the third and all subsequent violations in any five-year period shall not be
less than $500.00 nor more than $10,000. Provided further, that fines for violations of RCW
90.58.550, or any rule adopted thereunder, shall be determined under RCW 90.58.560. Each permit
violation or each day of continued development without a required permit shall constitute a
separate violation.
C. The penalty provided in subsection B of this section shall be assessed and may be imposed by a
notice in writing, either by certified mail with return receipt requested or by personal service, to the
person incurring the same. The notice shall include the amount of the penalty imposed and shall
describe the violation with reasonable particularity. In appropriate cases, corrective action shall be
taken within a specific and reasonable time.
D. Within 30 calendar days after the notice is received, the person incurring the penalty may apply in
writing to the county for remission or mitigation of such penalty. Upon receipt of the application,
the county may remit or mitigate the penalty upon whatever terms the county in its discretion
deems proper. The county’s final decision on mitigation or revisions may be reviewed by the hearing
examiner if the aggrieved party files a written appeal therewith of said decision within 10 calendar
days of its issuance.
E. If work activity has occurred on a site in violation of this program, prompt corrective action,
restoration or mitigation of the site will be required when appropriate. If this provision is not
complied with, the county may restore or mitigate the site and charge the responsible person for
the full cost of such an activity. Additionally, any and all permits or approvals issued by the county
may be denied for that site for a period of up to six years.
F. The county may suspend or revoke a permit if the applicant violates the conditions or limitations set
forth in the permit or exceeds the scope of the work set forth in the permit.
G. Any person who willfully violates any court order or regulatory order of injunction issued pursuant
to this program shall be subject to a fine of not more than $5,000, imprisonment in the county jail
for not more than 90 days, or both.
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23.80.030 Remedies.
A. The Whatcom County prosecuting attorney or administrator, where authorized, shall bring such
injunctive, declaratory, or other actions as are necessary to ensure that no uses are made of the
shorelines of the state located within Whatcom County in conflict with the provisions of this
program, the Act, or other regulations adopted pursuant thereto, and to otherwise enforce the
provisions of this program.
232

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments

December 7, 2021

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

B. Any person subject to the regulatory provisions of this program or the Act who violates any
provision thereof, or permit, or permit condition issued pursuant thereto shall be liable for all
damage to public or private property arising from such violation, including the cost of restoring the
affected area to its condition prior to violation. The Whatcom County prosecuting attorney shall
bring suit for damages under this section on their own behalf and on the behalf of all persons
similarly situated. If liability has been established for the cost of restoring an area affected by a
violation, the court shall make provision to assure that restoration will be accomplished within a
reasonable time at the expense of the violator. In addition to such relief, including money damages,
the court in its discretion may award attorney’s fees and costs of the suit to the prevailing party.
C. A person who fails to conform to the terms of a substantial development permit, conditional use
permit or variance issued under RCW 90.58.140, who undertakes a development or use on
shorelines of the state without first obtaining any required permit or authorization, or who fails to
comply with a stop work order may be subject to a civil penalty. The penalty shall be imposed
pursuant to the procedure set forth in WAC 173-27-280 and become due and recovered as set forth
in WAC 173-27-290(3) and (4). Persons incurring a penalty may appeal the same to the shoreline
hearings board or the county council pursuant to WAC 173-27-290(1) and (2).
D. Any order, requirement or determination by the administrator pursuant to WCC 23.80.020 may be
appealed in accordance with the provisions of WCC 23.60.150(G) and (H).
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23.80.040 Abatement.
Structures or development on shorelines considered by the administrator to present a hazard or other
public nuisance to persons, properties or natural features may be abated by the County under the
provisions of the applicable provisions of the Uniform Code for the Abatement of Dangerous Buildings,
1997 Edition, or successor as adopted by Whatcom County, or by other appropriate means.
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23.1160.005 Generally.
The terms used throughout this program shall be defined and interpreted as indicated below. When
consistent with the context, words used in the present tense shall include the future; the singular shall
include the plural, and the plural the singular. Any words not defined herein shall be defined pursuant to
WWC Chapter 16.16 (Critical Areas) or Titles 20 (Zoning) or 22 (Land Use and Development), or their
common meanings when not defined in code.
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23.1160.010 “A” definitions.
1. “Accessory development” means any development incidental to and subordinate to a primary use of
a shoreline site and located adjacent thereto.
2.1. “Accessory structure” means a structure that is incidental and subordinate to a primary use and
located on the same lot as the primary use, such as barns, garages, storage sheds, and similar
structures. Structures that share a common wall with a primary residential structure shall be
considered an extension of the primary structure, rather than an accessory structure.
“Accessory use” means a use customarily incidental to a permitted use; provided, that such use shall
be located on the same lot as the permitted use except where specifically permitted elsewhere in
zoning district regulations.
3.2. “Accretion shoreform” means a shoreline with a relatively stable berm and backshore that has been
built up by long-term deposition of sand and gravel transported by wind and/or water from a feeder
bluff or other material source. Such shoreforms are scarce locally andExamples include, but are not
limited to, barrier beaches, points, spits, tombolos, pocket beaches, and point and channel bars on
streams.
4.3. “Act” means the Shoreline Management Act of 1971 (Chapter 90.58 RCW) as amended.
5. “Activity” means human activity associated with the use of land or resources.
6. “Administrator” or “Shoreline Administrator” means the director of the department of planning and
development services who is to carry out the administrative duties enumerated in this program, or
his/her designated representative.
7.4. “Adverse impact” means an impact that can be measured or is tangible and has a reasonable
likelihood of causing moderate or greater harm to ecological functions or processes or other
elements of the shoreline environment.
8.5. “Agricultural activities” means agricultural uses and practices including, but not limited to:
producing, breeding, or increasing agricultural products; rotating and changing agricultural crops;
allowing land used for agricultural activities to lie fallow in which it is plowed and tilled but left
unseeded; allowing land used for agricultural activities to lie dormant as a result of adverse
agricultural market conditions; allowing land used for agricultural activities to lie dormant because
the land is enrolled in a local, state, or federal conservation program, or the land is subject to a
conservation easement; conducting agricultural operations; maintaining, repairing, and replacing
agricultural equipment; maintaining, repairing, and replacing agricultural facilities; and maintaining
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agricultural lands under production or cultivation. The construction of new structures or activities
that bring a new, non-ongoing agricultural area into agricultural use are not considered agricultural
activities.
9.6. “Agricultural equipment” and “agricultural facilities” include, but are not limited to:
a. The following used in agricultural operations: equipment; machinery; constructed shelters,
buildings, and ponds; fences; water diversion, withdrawal, conveyance, and use equipment and
facilities including, but not limited to, pumps, pipes, tapes, canals, ditches, and drains;
b. Corridors and facilities for transporting personnel, livestock, and equipment to, from, and within
agricultural lands;
c. Farm residences and associated equipment, lands, and facilities; and
d. Roadside stands and on-farm markets for marketing fruit or vegetables.
10.7. “Agricultural land” means areas on which agricultural activities are conducted as of the date of
adoption of this program pursuant to the State Shoreline Guidelines as evidenced by aerial
photography or other documentation. After the effective date of this program, land converted to
agricultural use is subject to compliance with the requirements herein.
11.8. “Agricultural products” includes, but is not limited to, horticultural, viticultural, floricultural,
vegetable, fruit, berry, grain, hops, hay, straw, turf, sod, seed, and apiary products; feed or forage
for livestock; Christmas trees; hybrid cottonwood and similar hardwood trees grown as crops and
harvested within 20 years of planting; and livestock including both the animals themselves and
animal products including, but not limited to, meat, poultry and poultry products, and dairy
products.
12. “Alluvial fan” means a fan-shaped deposit of sediment and organic debris formed where a stream
flows or has flowed out of a mountainous upland onto a level plain or valley floor because of a
sudden change in sediment transport capacity (e.g., significant change in slope or confinement).
13.9. “Alteration” means any human-induced change in an existing condition of a shoreline, critical
area and/or its buffer. Alterations include, but are not limited to, grading, filling, channelizing,
dredging, clearing (vegetation), draining, construction, compaction, excavation, or any other activity
that changes the character of the area.
14. “Anadromous fish” means fish species that spend most of their lifecycle in saltwater, but return to
freshwater to reproduce.
15.10. “Appurtenance” means development that is necessarily connected to the use and enjoyment of
a single-family residence and is located landward of the OHWM and/or the perimeter of a wetland.
For the purposes of single-family residential exemptions, normal Aappurtenances include a garage,
deck, driveway, utilities, fences, installation of a septic tank and drainfield, and grading which that
does not exceed 250 cubic yards (except to construct a conventional drainfield) and that does not
involve placement of fill in any wetland or waterward of the ordinary high water mark.
16.11. “Aquaculture” means the culture or farming or culture of food fish, shellfish, or other aquatic
plants or animals. in freshwater or saltwater areas, and may require development such as fish
hatcheries, rearing pens and structures, and shellfish rafts, as well as use of natural spawning and
rearing areas. Aquaculture does not include the harvest of wild geoduck associated with the state
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managed wildstock geoduck fishery free- swimming fish or the harvest of shellfish not artificially
planted or maintained, including the harvest of wild stock geoducks on DNR-managed lands.
17. “Aquaculture practices” means any activity directly pertaining to growing, handling, or harvesting of
aquaculture produce including, but not limited to, propagation, stocking, feeding, disease
treatment, waste disposal, water use, development of habitat and structures. Excluded from this
definition are related commercial or industrial uses such as wholesale and retail sales, or final
processing and freezing.
18.12. “Aquatic shoreline areaenvironment” means an area designated pursuant to WCC
Chapter 23.230 (Shoreline Jurisdiction and Environment Designations).
19. “Archaeological object” means an object that comprises the physical evidence of an indigenous and
subsequent culture including material remains of past human life including monuments, symbols,
tools, facilities, graves, skeletal remains and technological byproducts.
20. “Archaeological resource/site” means a geographic locality in Washington, including, but not limited
to, submerged and submersible lands and the bed of the sea within the state’s jurisdiction, that
contains archaeological objects. “Significant” is that quality in American history, architecture,
archaeology, engineering, and culture that is present in districts, sites, buildings, structures, and
objects that possess integrity of location, design, setting, materials, workmanship, feeling, and
association, and:
a. That are associated with events that have made a significant contribution to the broad patterns
of our history; or
b. That are associated with the lives of significant persons in our past; or
c. That embody the distinctive characteristics of a type, period or method of construction, or that
represent the work of a master, or that possess high artistic values, or that represent a
significant and distinguishable entity whose components may lack individual distinction; or
d. That have yielded or may be likely to yield information important in history or prehistory.
21.13. “Archaeologist” means a person who has designed and executed an archaeological study as
evidenced by a thesis or dissertation and has been awarded an advanced degree such as an M.A.,
M.S. or Ph.D. from an accredited institution of higher education in archaeology, anthropology, or
history or other germane discipline with a specialization in archaeology; has a minimum of one year
of field experience with at least 24 weeks of field work under the supervision of a professional
archaeologist, including no less than 12 weeks of survey or reconnaissance work, and at least eight
weeks of supervised laboratory experience. Twenty weeks of field work in a supervisory capacity
must be documentable with a report produced by the individual on the field work.
22. “Archaeology” means systematic, scientific study of the human past through material remains.
23.14. “Associated wetlands” means wetlands that are in proximity to tidal waters, lakes, rivers, or
streams that are subject to the Shoreline Management Act and either influence or are influenced by
such waters. Factors used to determine proximity and influence include, but are not limited to:
location contiguous to a shoreline waterbody, formation by tidally influenced geohydraulic
processes, presence of a surface connection including through a culvert or tide gate, location in part
or whole within the floodplain of a shoreline, periodic inundation, and/or hydraulic continuity.
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24.15. “Average grade level” means the average of the natural or existing topography of the portion of
the lot, parcel, or tract of real property that will be directly under a proposed building or structure.
In the case of structures to be built over water, average grade level shall be the elevation of the
ordinary high water mark. Calculation of the average grade level shall be made by averaging the
ground elevations at the midpoint of all exterior walls of the proposed building or structure. on that
part of the lot to be occupied by the building or structure as measured by averaging the elevations
at the center of all exterior walls of the proposed structure.
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23.1160.020 “B” definitions.
1. “Backshore” means the accretion or erosion zone, located landward of the line of ordinary high
water, which is normally wetted only by storm tides. A backshore may take the form of a more or
less narrow storm berm (ridge of wave-heaped sand and/or gravel) under a bluff, or it may
constitute a broader complex of berms, marshes, meadows, or dunes landward of the line of
ordinary high water. It is part of the littoral drift process along its waterward boundary.a zone of
accretion or erosion lying landward of the average high-tide mark, wetted by tides during storm
events.
2. “Barrier beach” means a linear ridge of sand or gravel extending above high tide, built by wave
action and sediment deposition seaward of the original coastline; includes a variety of depositional
coastal landforms.accretion shoreform of sand and/or gravel berm(s) accreted waterward of bluffs,
bays, marshes or estuaries by littoral drift; the berm acts as a natural dike and seawall to its
backshore or marsh hinterland.
3. “Beach nourishment” means a restoration or shoreline stabilization activity in which selected beach
material is deposited at one or several locations in the updrift portion of a drift sector. The material
is then naturally transported by waves or currents downdrift to stabilize or restore accretion
shoreforms and other berms, which may be eroding due to artificial obstructions in the shore
process corridor.
4. “Bed and Breakfast” means a privately owned dwelling that is the primary residence(s) of the owner
in which, for compensation, one to five rooms are used as sleeping units to house or lodge
individuals or families for periods of less than 30 days as transient visitors with or without limited
food service. The use of the dwelling unit for the bed and breakfast shall be clearly incidental and
subordinate to its use for residential purposes and the purpose of the applicable zoning district. At
least one owner shall be present overnight when a guest room is rented.
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3.5. “Bedlands” means those submerged lands below the line of extreme low tide in marine waters and
below the line of navigability or navigable lakes and rivers. Where the line of navigability has not
been established, bedlands would be those submerged lands below the OHWM in lakes and rivers.
4.6. “Bedrock” means a general term for rock, typically hard, consolidated geologic material that
underlies soil or other unconsolidated, superficial material or is exposed at the surface.
5.7. “Berm” or “protective berm” means one or several accreted linear mounds of sand and gravel
generally paralleling the shore at or landward of OHWM; berms are normally stable because of
material size or vegetation, and are naturally formed by littoral drift.
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6.8. “Best management practices” means conservation practices or systems of practices and
management measures that:
a. Control soil loss and reduce water quality degradation caused by nutrients, animal waste, toxins,
and sediment;
b. Minimize adverse impacts to surface water and ground water flow, circulation patterns, and to
the chemical, physical, and biological characteristics of waters, wetlands, and other fish and
wildlife habitats;
c. Control site runoff, spillage or leaks, sludge or water disposal, or drainage from raw material.
7. “Bioengineered shoreline stabilization” means biostructural and biotechnical alternatives to
hardened structures (bulkheads, walls) for protecting slopes or other erosive features.
Bioengineered stabilization uses vegetation, geotextiles, geosynthetics and similar materials. An
example is vegetated reinforced soil slopes (VRSS), which uses vegetation arranged and embedded
in the ground to prevent shallow mass-movement and surficial erosion.
9. “Boathouse.” See “Moorage Structure.”
10. “Boat lift” or “lift.” See Moorage Structure.” means an in-water structure used for the dry berthing
of vessels above the water level and lowering of vessels into the water. A boat lift as herein defined
is used to berth and launch a single vessel suspended over the water’s surface. A boat lift is
generally a manufactured unit without a canopy cover and may be placed in the water adjacent to a
dock or as stand-alone structure. A boat lift may be designed either for boats or personal watercraft.
A boat lift is to be differentiated from a hoist or crane used for the launching of vessels. A boat lift
with a canopy cover shall be considered a covered moorage for the purposes of this program.
8.11. “Bog” means a type of wetland dominated by mosses that form peat. Bogs are very acidic,
nutrient poor systems, fed by precipitation rather than surface inflow, with specially adapted plant
communities.
9.12. “Breakwater” means an offshore structure that is generally built parallel to shore that may or
may not be connected to land, and may be floating or stationary. Their primary purpose is to protect
harbors, moorages and navigation activity from wave and wind action by creating stillwater areas
along shore. A secondary purpose is to protect shorelines from wave-caused erosion.
10.13. “Buffer (buffer zone)” means the area adjacent to a shoreline and/or critical area that separates
and protects the area from adverse impacts associated with adjacent land uses.
11.14. “Building” means any structure used or intended for supporting or sheltering any use or
occupancy as defined in the International Building Code.
12.15. “Building area” means the entire area that will be disturbed to construct the home, normal
appurtenances (except on-site sewage systems), and landscaping.
13.16. “Building footprint” means, for the purposes of this program, the ground area contained by the
exterior walls of a building.
14.17. “Bulkhead” means a wall-like structure such as a revetment or seawall that is placed parallel to
shore primarily for retaining uplands and fills prone to sliding or sheet erosion, and to protect
uplands and fills from erosion by wave action.
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23.1160.030 “C” definitions.
1. “Canopy.” See “Moorage Structure.”
1. “Channel migration zone (CMZ)” means the area along a river or stream within which the channel
can reasonably be expected to migrate over time as a result of normally occurring processes. It
encompasses that area of current and historic lateral stream channel movement that is subject to
erosion, bank destabilization, rapid stream incision, and/or channel shifting, as well as adjacent
areas that are susceptible to channel erosion. There are three components of the channel migration
zone: (a) the historical migration zone (HMZ) – the collective area the channel occupied in the
historical record; (b) the avulsion hazard zone (AHZ) – the area not included in the HMZ that is at risk
of avulsion over the timeline of the CMZ; and (c) the erosion hazard area (EHA) – the area not
included in the HMZ or the AHZ that is at risk of bank erosion from stream flow or mass wasting over
the timeline of the CMZ. The channel migration zone may not include the area behind a lawfully
constructed flood protection device. Channel migration zones shall be identified in accordance with
guidelines established by the Washington State Department of Ecology.
2. “Channelization” means the straightening, relocation, deepening or lining of stream channels,
including construction of continuous revetments or levees for the purpose of preventing gradual,
natural meander progression.
3. “Cherry Point management area” means a geographic area defined as all the shoreline areas within
the jurisdiction of the Whatcom County shoreline management program lying between the eastern
property boundary of Tax Lots 2.27 and 2.28 within the SE 1/4 of Section 11, Township 39 North,
Range 1 West, as it existed on June 18, 1987, and the southern boundary of Section 32, Township 39
North, Range 1 East, extending waterward a distance of 5,000 feet and extending landward for 200
feet as measured on a horizontal plane from the OHWM.
3. “Clearing” means the removal or destruction of vegetation or plant cover by manual, chemical, or
mechanical means and that may result in exposed soils. Clearing includes, but is not limited to,
actions such as cutting, felling, thinning, flooding, killing, poisoning, girdling, uprooting, or burning.
4. “Coastal high hazard area” means the area subject to high velocity waters, including, but not limited
to, storm surge or tsunamis. The area is designated on the Flood Insurance Rate Map as Zone V1V30, VE or V.
5. “Commercial development” means those developments whose primary use is for retail, service or
other commercial business activities. Included in this definition are developments such as hotels,
motels, bed and breakfast establishments, shops, restaurants, banks, professional offices, grocery
stores, laundromats, recreational vehicle parks, commercial rental campgrounds and cabins,
whether public or private, and indoor or intensive outdoor commercial recreation facilities. Not
included are private camping clubs, marinas, signs, utilities, bed and breakfasts, short-termvacation
rentals, and other development.
6. “Commercial fish” means those species of fish that are classified under the Washington Department
of Fish and Wildlife Food Fish Classification as commercial fish (WAC 220-12-010).
7. “Compensatory mitigation” means a project for the purpose of mitigating, at an equivalent or
greater level, unavoidable impacts that remain after all appropriate and practicable avoidance and
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minimization measures have been implemented. Compensatory mitigation includes, but is not
limited to, wetland creation, restoration, enhancement, and preservation; stream restoration and
relocation, rehabilitation; and buffer enhancement.
8. “Conditional use” for the purposes of this program means a use, development or substantial
development listed in the regulations as being permitted only as a conditional use, or not classified
in this program. Conditional uses are subject to review and approval pursuant to the criteria in
Chapter 23.60 WCC regardless of whether or not the proposal requires a substantial development
permit.
9.6. “Conservancy shoreline areaenvironment” means an area so designated in WCC
Chapter 23.230 (Shoreline Jurisdiction and Environment Designations).
10. “Conservation” means the prudent management of rivers, streams, wetlands, wildlife and other
environmental resources in order to preserve and protect them. This includes the careful use of
natural resources to prevent depletion or harm to the environment.
11. “Conservation easement” means a legal agreement that the property owner enters into to restrict
uses of the land for purposes of natural resources conservation. The easement is recorded on a
property deed, runs with the land, and is legally binding on all present and future owners of the
property.
12. “Contaminant” means any chemical, physical, biological, or radiological substance that does not
occur naturally in ground water, air, or soil or that occurs at concentrations greater than those in the
natural levels (Chapter 173-200 WAC).
13.7. “County” means Whatcom County, Washington.
14.8. “Covered moorage” means a roofed floating or fixed offshore structure without walls, other
than a minimal structural framework needed to support the roof, for moorage of water craft or float
planes.
15. “Critical aquifer recharge area” means areas designated by WAC 365-190-080(2) that are
determined to have a critical recharging effect on aquifers (i.e., maintain the quality and quantity of
water) used for potable water as defined by WAC 365-190-030(2).
16.9. “Critical areas” means the following areas as designated in WCC Chapter 16.16:
a. Critical aquifer recharge areas.
b. Wetlands.
c. Geologically hazardous areas.
d. Frequently flooded areas.
e. Fish and wildlife habitat conservation areas.
10. “Critical habitat” means habitat areas with which endangered, threatened, sensitive or monitored
plant, fish, or wildlife species have a primary association (e.g., feeding, breeding, rearing of young,
migrating). Such areas are identified in WCC Chapter 16.16 with reference to lists, categories, and
definitions promulgated by the Washington Department of Fish and Wildlife as identified in
WAC 232-12-011 or 232-12-014; in the Priority Habitat and Species (PHS) program of the
Department of Fish and Wildlife; or by rules and regulations adopted by the U.S. Fish and Wildlife
Service, National Marine Fisheries Service, or other agency with jurisdiction for such designations.
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17.11. “Critical saltwater habitat” includes all kelp beds, eelgrass beds, spawning and holding areas for
forage fish, such as Pacific herring, surf smelt and Pacific sandlance; subsistence, commercial and
recreational shellfish beds; mudflats, intertidal habitats with vascular plants; and areas with which
priority species have a primary association.
25.16. “Archaeological objectCultural resource” refers to any archaeological, historic, cemetery, or
other cultural sites or artifacts; as well as those traditional food, medicine, fibers, and objects that
sustain the religious, ceremonial, and social activities of affected Native American tribes that may be
regulated under state or federal laws administered by the Washington State Department of
Archaeologic and Historic Preservation (DAHP).means an object that comprises the physical
evidence of an indigenous and subsequent culture including material remains of past human life
including monuments, symbols, tools, facilities, graves, skeletal remains and technological
byproducts.
26. “Archaeological resource/siteCultural resource site” means a geographic locality in Washington,
including, but not limited to, submerged and submersible lands and the bed of the sea within the
state’s jurisdiction, that contains archaeological objectscultural resources. “Significant” is that
quality in American history, architecture, archaeology, engineering, and culture that is present in
districts, sites, buildings, structures, and objects that possess integrity of location, design, setting,
materials, workmanship, feeling, and association, and:
a. That are associated with events that have made a significant contribution to the broad patterns
of our history; or
b. That are associated with the lives of significant persons in our past; or
c. That embody the distinctive characteristics of a type, period or method of construction, or that
represent the work of a master, or that possess high artistic values, or that represent a
significant and distinguishable entity whose components may lack individual distinction; or
d. That have yielded or may be likely to yield information important in history or prehistory.
18.12. “Current deflector” means an angled “stub-dike,” groin, or sheet-pile structure which projects
into a stream channel to divert flood currents from specific areas, or to control downstream current
alignment.
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23.1160.040 “D” definitions.
1. “Dam” means a barrier across a stream or river to confine or regulate flow or raise water levels for
purposes such as flood or irrigation water storage, erosion control, power generation, or collection
of sediment or debris.
2. “Date of filing” refers to the beginning of the state Shorelines Hearings Board’s 21 day appeal
period. Consistent with RCW 90.58.140(6), “date of filing” is defined as follows:
a. For projects that only require a substantial development permit: the date that Ecology receives
the County’s decision.
b. For a shoreline conditional use permit or variance: the date the Ecology’s decision on the
shoreline conditional use permit or variance is transmitted to the applicant and the County.
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c. For substantial development permits simultaneously mailed with a shoreline conditional use
permit or variance: the date that Ecology’s decision on the shoreline conditional use permit or
variance is transmitted to the applicant and the County.
“Debris flow” means a moving mass of rock fragments, soil, and mud; more than half of the
particles being larger than sand size; a general term that describes a mass movement of sediment
mixed with water and air that flows readily on low slopes.
3. “Department” means the Whatcom County Department of Planning and Development Services.
2.4. “Department of Ecology” or “Ecology” means the Washington State Department of Ecology.
3.5. “Development” means any land use activity, action, or manmade change to improved or
unimproved real estate, including but not limited to buildings or other structures, site work, and
installation of utilities; land division, binding site plans, and planned unit developments; dredging,
drilling, dumping, filling, grading, clearing, or removal of any sand, gravel, or minerals; shoreline
stabilization works, driving of piling, placing of obstructions; or any project of a permanent or
temporary nature that interferes with the normal public use of the surface of the waters overlying
lands subject to the act at any stage of water level. "Development" does not include dismantling or
removing structures if there is no other associated development or redevelopment.a use consisting
of the construction or exterior alteration of structures, dredging, drilling, dumping, filling; removal
of any sand, gravel or minerals; bulkheading; driving of piling; placing of obstructions; or any project
of a permanent or temporary nature that interferes with the normal public use of the surface of the
waters overlying lands subject to the Act at any state of water level. This term may include activities
related to subdivision and short subdivisions; binding site plans; planned unit developments;
clearing activity; fill and grade work; building or construction; and activities that are exempt from
the substantial development permit process or that require a shoreline variance or conditional use.
4.6. “Dike” means an artificial embankment placed at a stream mouth or delta area to hold back sea
water for purposes of creating and/or protecting arable land from flooding.
7. “Dock.” See “Moorage Structure.”means all platform structures or anchored devices in or floating
upon water bodies to provide moorage for pleasure craft or landing for water-dependent recreation
including, but not limited to, floats, swim floats, float plane moorages, and water ski jumps.
Excluded are launch ramps.
5.8. “Director” means the Whatcom County Planning and Development Services director, or his/her
designee. The Director is the Shoreline Administrator and is authorized to carry out the
administrative duties enumerated in his program.
6.9. “Ditch” or “dDrainage ditch” means an artificially created watercourse constructed to drainconvey
surface or ground water. Ditches are graded (manmade) channels installed to collect and convey
runoff from fields and roadways. Ditches may include irrigation ditches, waste ways, drains, outfalls,
operational spillways, channels, stormwater runoff facilities or other wholly artificial watercourses,
except those that directly result from the modification to a natural watercourse. Ditched channels
that support fish are considered to be streams.
7.10. “Dredge spoil” means the material removed by dredging.
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8.11. “Dredging” means the removal, displacement, and disposal of unconsolidated earth material
such as silt, sand, gravel, or other submerged material from the bottomwaterward of the OHWM of
water bodies or from wetlands.; With the exception of regular maintenance of an approved barge
landing site, maintenance dredging and other support activities are included in this definition.
12. “Drift sector” or “drift cell” means a particular reach of marine shore in which littoral drift may occur
without significant interruption, and which contains any and all natural sources of such drift, and
also any accretion shoreform(s) accreted by such drift. Each normal drift sector contains these shore
process elements: feeder bluff or estuary, driftway, littoral drift, and accretion shoreform.
9.13. “Drift sill” means a low elevation groin, typically constructed of rock, installed along with beach
nourishment filled up to height of sill, that is sometimes used to hold or slow littoral transport of
placed sediment without blocking longshore drift.
10.14. “Driftway” means that portion of the marine shore process corridor, primarily the upper
foreshore, through which sand and gravel are transported by littoral drift. The driftway is the
essential component between the feeder bluff(s) and accretion shoreform(s) of an integral drift
sector. Driftways are also characterized by intermittent, narrow berm beaches.
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23.1160.050 “E” definitions.
1. “Ecological functions” or “shoreline functions” means the work performed or role played by the
physical, chemical, and biological processes that contribute to the maintenance of the aquatic and
terrestrial environments that constitute the shoreline’s natural ecosystem. See WAC 173-26201(2)(c). Functions include, but are not limited to, habitat diversity and food chain support for fish
and wildlife, ground water recharge and discharge, high primary productivity, low flow stream water
contribution, sediment stabilization and erosion control, storm and flood water attenuation and
flood peak desynchronization, and water quality enhancement through biofiltration and retention of
sediments, nutrients, and toxicants. These beneficial roles are not listed in order of priority.
2. “Ecology” or “Department of Ecology” means the Washington State Department of Ecology.
3. “Ecosystem processes” or “ecosystem-wide processes” means the suite of naturally occurring
physical and geologic processes of erosion, transport, and deposition; and specific chemical
processes that shape landforms within a specific shoreline ecosystem and determine both the types
of habitat and the associated ecological functions.
2.4. “Ells.” See “Moorage Structure.”
3.5. “Emergency activities” means an unanticipated and imminent threat to public health, safety, or the
environment which requires immediate action within a time too short to allow full compliance with
the master program. Emergency construction is construed narrowly as that which is necessary to
protect property from the elements and does not include development of new permanent
protective structures where none previously existed. Where new protective structures are deemed
by the Director to be the appropriate means to address the emergency situation, upon abatement
of the emergency, pursuant to the master program and RCW 90.58.030(3)(e)(iii), WAC 173-27040(2)(d), or their successors. As a general matter, flooding or other seasonal events that can be
anticipated and may occur but that are not imminent are not considered an emergency.those
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activities that require immediate action within a time too short to allow full compliance with this
program due to an unanticipated and imminent threat to public health, safety or the environment.
Emergency construction does not include development of new permanent protective structures
where none previously existed. All emergency construction shall be consistent with the policies of
Chapter 90.58 RCW and this program. As a general matter, flooding or other seasonal events that
can be anticipated and may occur but that are not imminent are not an emergency.
4.6. “Enhancement” means actions performed within an existing degraded shoreline, critical area and/or
buffer to intentionally increase or augment one or more functions or values of the existing area.
Enhancement actions include, but are not limited to, increasing plant diversity and cover, increasing
wildlife habitat and structural complexity (snags, woody debris), installing environmentally
compatible erosion controls, or removing nonindigenous plant or animal species.
5. “Erosion” means the wearing away of land by the action of natural forces, such as wind, rain, water
and other natural agents that mobilize, transport, and deposit soil particles; on a beach, the carrying
away of beach material by wave actions, tidal currents, or littoral currents. a process whereby wind,
rain, water and other natural agents mobilize, and transport, and deposit soil particles.
6.7. “Erosion hazard areas” means lands or areas underlain by soils identified by the U.S. Department of
Agriculture Natural Resource Conservation Service (NRCS) as having “severe” or “very severe”
erosion hazards and areas subject to impacts from lateral erosion related to moving water such as
river channel migration and shoreline retreat.
7.8. “Essential public facility” means those facilities that are typically difficult to site, such as airports,
state education facilities, and state or regional transportation facilities as defined in RCW 47.06.140,
state and local correctional facilities, solid waste handling facilities, and inpatient facilities including
substance abuse facilities, mental health facilities, and group homes, and secure community
transition facilities as defined in RCW 71.09.020 (RCW 36.70A.200, Siting of essential public
facilities).
8.9. “Excavation” means the disturbance, displacement and/or disposal of unconsolidated earth material
such as silt, sand, gravel, soil, rock or other material from all areas landward of OHWM.
9.10. “Exempt development” means a use or development activity that is not a substantial
development and that is specifically listed as exempt from the substantial development permit
requirement in WAC 173-27-040 and WCC Chapter 23.60Title 22 (Land Use and Development).
10.11. “Extreme high water level” means the highest tide level reached in a 19-year tidal cycle, or on
lakes, the highest water level reached in the past 10 years.
11.12. “Extreme low tide” means the lowest line on the land reached by a receding tide.
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23.1160.060 “F” definitions.
1. “Fair market value” of a development means the open market bid price for conducting the work,
using the equipment and facilities, and purchase of the goods, services and materials necessary to
accomplish the development. This would normally equate to the cost of hiring a contractor to
undertake the development from start to finish, including the cost of labor, materials, equipment
and facility usage, transportation and contractor overhead and profit. The fair market value of the
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development shall include the fair market value of any donated, contributed or found labor,
equipment or materials.
“Farm pond” means an open water depression created from a non-wetland site in connection with
agricultural activities.
“Feasible” means an action, such as a development project, mitigation, or preservation
requirement, that meets all of the following conditions:
a. The action can be accomplished with technologies and methods that have been used in the past
in similar circumstances, or studies or tests have demonstrated in similar circumstances that
such approaches are currently available and likely to achieve the intended results;
b. The action provides a reasonable likelihood of achieving its intended purpose; and
c. The action does not physically preclude achieving the project’s primary intended legal use.
In cases where this program requires certain actions, unless they are infeasible, the burden of
proving infeasibility is on the applicant/proponent. In determining an action’s infeasibility, the
County may weigh the action’s relative costs and public benefits, considered in the short- and longterm time frames.
“Feasible alternative” means an action, such as development, mitigation, or restoration, that meets
all of the following conditions: (a) the action can be accomplished with technologies and methods
that have been used in the past in similar circumstances, or studies or tests have demonstrated in
similar circumstances that such approaches are currently available and likely to achieve the
intended results; (b) the action provides a reasonable likelihood of achieving its intended purpose;
and (c) the action does not physically preclude achieving the project’s primary intended legal use.
Feasibility shall take into account both short- and long-term monetary and nonmonetary costs and
benefits.
“Feasible location” means a location that accommodates a development in a manner that achieves
its intended purpose consistent with the constraints of the applicable land use regulations and
characteristics of the property, including but not limited to lot size, configuration, presence/absence
of critical areas and compatibility with adjacent land use/development. Feasibility shall take into
account both short- and long-term monetary and nonmonetary costs and benefits.
“Feeder bluff” or “erosional bluff” means any bluff (or cliff) experiencing periodic erosion from
waves, sliding or slumping, and/or whose eroded sand or gravel material is naturally transported
(littoral drift) via a driftway to an accretion shoreform; these natural sources of beach material are
limited and vital for the long-term stability of driftways and accretion shoreforms.
“Feeder bluff exceptional” means relatively rapidly eroding bluff segments identified by the
presence of landslide scarps, bluff toe erosion, and a general absence of vegetative cover and/or
portions of bluff face fully exposed. Other indicators included the presence of colluvium (slide
debris), boulder or cobble lag deposits, and fallen trees across the beachface. Feeder bluff
exceptional segments lack a backshore, old or rotten logs, and coniferous bluff vegetation.
“Feedlot” means a concentrated, confined animal or poultry operation for production of meat, milk
or eggs; or stabling in yards, barns, pens or houses wherein animals or poultry are fed at the place of
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confinement; and crop or forage growth or production is not sustained within the place of
confinement.
“Filling” means the act of transporting or placementing by any manual or mechanical means of fill
material from, to, or on an area waterward of the OHWM, in wetlands, or on shorelands in a
manner that raises the elevation or creates dry landany soil surface, including temporary stockpiling
of fill material.
“Fill material” means any solid or semi-solid material, including rock, sand, soil, clay, plastics,
construction debris, wood chips, overburden from mining or other excavation activities, and
materials used to create any structure or infrastructure that, when placed, changes the grade or
elevation of the receiving site.
“Fish and wildlife habitat conservation areas” means those areas as defined in WCC Chapter 16.16
(Critical Areas) important for maintaining species in suitable habitats within their natural geographic
distribution so that isolated populations are not created, as designated in Chapter 16.16 WCC.
“Fish habitat” means a complex of physical, chemical, and biological conditions that provide the lifesupporting and reproductive needs of a species or life stage of fish. Although the habitat
requirements of a species depend on its age and activity, the basic components of fish habitat in
rivers, streams, ponds, lakes, estuaries, marine waters, and nearshore areas include, but are not
limited to, the following:
a. Clean water and appropriate temperatures for spawning, rearing, and holding.
b. Adequate water depth and velocity for migrating, spawning, rearing, and holding, including offchannel habitat.
c. Abundance of bank and instream structures to provide hiding and resting areas and stabilize
stream banks and beds.
d. Appropriate substrates for spawning and embryonic development. For stream- and lakedwelling fishes, substrates range from sands and gravel to rooted vegetation or submerged
rocks and logs. Generally, substrates must be relatively stable and free of silts or fine sand.
e. Presence of riparian vegetation as defined in this program. Riparian vegetation creates a
transition zone, which provides shade, and food sources of aquatic and terrestrial insects for
fish.
f. Unimpeded passage (i.e., due to suitable gradient and lack of barriers) for upstream and
downstream migrating juveniles and adults.
“Fisheries” means all species of fish and shellfish commonly or regularly originating or harvested
commercially or for sport in Puget Sound and its tributary freshwater bodies, together with the
aquatic plants and animals and habitat needed for continued propagation and growth of such
species.
“Fisheries enhancement” means actions taken to rehabilitate, maintain or create fisheries habitat,
including but not limited to hatcheries, spawning channels, lake rehabilitation, and planting of
fisheries stocks. Fisheries enhancement differs from aquaculture in that the increase in fisheries
stocks eventually becomes available for public harvest.
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15. “Float” means an anchored (not directly to the shore) floating platform that is free to rise and fall
with water levels and is used for water-dependent recreational activities such as boat mooring,
swimming or diving. Floats may stand alone with no over-water connection to shore or may be
located at the end of a pier or ramp.a floating platform similar to a dock that is anchored or
attached to pilings.
16. “Flood” or “flooding” means a general and temporary condition of partial or complete inundation of
normally dry land areas from the overflow of inland waters and/or the unusual and rapid
accumulation of runoff of surface waters from any source.
17. “Flood control works” means all development on rivers and streams designed to retard bank
erosion, to reduce flooding of adjacent lands, to control or divert stream flow, or to create a
reservoir, including but not limited to revetments, dikes, levees, channelization, dams, vegetative
stabilization, weirs, flood and tidal gates. Excluded are water pump apparatus.
18. “Flood management” means a long-term program to reduce flood damages to life and property and
to minimize public expenses due to floods through a comprehensive system of planning,
development regulations, building standards, structural works, and monitoring and warning
systems.
19. “Flood-proofing” means structural provisions, changes, adjustments or a combination thereof, to
buildings, structures, and works in areas subject to flooding in order to reduce or eliminate damages
from flooding to such development and its contents, as well as related water supplies and utility
facilities.
20. “Floodplain , 100-year” means all lands along a river or stream that may be inundated by the base
flood of such river or stream.
21. “Floodway” means those portions of the area of a river valley lying streamward from the outer
limits of a watercourse upon which flood waters are carried during periods of flooding that occur
with reasonable regularity, although not necessarily annually; said floodway being identified, under
normal conditions, by changes in surface soil conditions or changes in types or quality of vegetation
ground cover condition, topography, or other indicators of flooding that occurs with reasonable
regularity, although not necessarily annually. The floodway shall not include those lands that can
reasonably be expected to be protected from flood waters by flood control devices maintained by or
maintained under license from the federal government, the state, or the County. The limit of the
floodway is that which has been established in the program and approved by the Department of
Ecology.
22.20. “Floodway fringe” means that fringe of land in the floodplain outside the floodway, which is
subject to inundation by the base flood. Flooding in the fringe is limited to flood surge storage of
water currents moving at a negligible velocity of less than one-half mile per hour.
23.21. “Food chain” means the hierarchy of feeding relationships between species in a biotic
community. The food chain represents the transfer of material and energy from one species to
another within an ecosystem.
24.22. “Foreshore” means the intertidal area between mean higher high water and mean low water.
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23. “Fossil fuels” include coal, petroleum, crude oil, natural gas, oil shales, bitumens, tar sands, propane,
butane, and heavy oils. All contain carbon and were formed as a result of geologic processes acting
on the remains of organic matter. Renewable fuels are not fossil fuels.
25.24. “Fossil Fuel Transshipment Facility” is a facility engaging primarily in the process of off-loading of
fossil fuels materials, refined or unrefined, refinery feedstocks, products or by products from one
transportation method (such as a ship, truck, or railcar) facility and loading it onto another
transportation facilitymethod for the purposes of transporting the fossil fuel such products into or
and out of Whatcom County. Examples of transportation facilities include ship, truck, or freight car.
Fossil fuel transshipment facilities may also include pump and compressor stations and associated
facilities. This definition shall include bulk storage or transfer facilities for the shipment of crude oil
without refining or consuming within the Cherry Point Industrial District and shall excludes Small
Fossil or Renewable Fuel Storage and Distribution Facilities.
26. “Fossil Fuel Refinery” means a facility that converts crude oil and other liquids into petroleum
products including but not limited to gasoline, distillates such as diesel fuel and heating oil, jet fuel,
petrochemical feedstocks, waxes, lubricating oils, and asphalt. Activities that support refineries
include but are not limited to: bulk storage, manufacturing, or processing of fossil fuels or by
products. This definition excludes Small Fossil or Renewable Fuel Storage and Distribution Facilities.
“Forest land” means all land that is capable of supporting a merchantable stand of timber and is not
being actively used, developed, or converted in a manner that is incompatible with timber
production.
27. “Forest practices” means any activity conducted on or directly pertaining to forest land and relating
to growing, harvesting, or processing of timber; including, but not limited to: (a) road and trail
construction, (b) fertilization, (c) prevention and suppression of diseases and insects; or other
activities that qualify as a use or development subject to the Act.
28.25. Excluded from this definition is preparatory work such as tree marking, surveying and removal
of incidental vegetation such as berries, greenery, or other natural products whose removal cannot
normally be expected to result in damage to shoreline natural features. Also excluded from this
definition is preparatory work associated with the conversion of land for non-forestry uses and
developments. Log storage away from forest land is considered industrial.
29. “Freestanding sign” means a self-supporting sign placed off and away from the building to which it is
related.
30.26. “Frequently flooded areas” means lands in the floodplain subject to a one percent or greater
chance of flooding in any given year and those lands that provide important flood storage,
conveyance and attenuation functions, as determined by the County in accordance with WAC 365190-080(3). Classifications of frequently flooded areas include, at a minimum, the 100-year
floodplain“special flood hazard area” designations of the Federal Emergency Management Agency
and the National Flood Insurance Program, as designated in WCC Chapter 16.16 (Critical Areas).
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23.1160.070 “G” definitions.
1. “Gabions” means works composed of masses of rock, rubble, or masonry tightly enclosed usually by
wire mesh so as to form massive blocks. They are used to form walls on beaches to retard wave
erosion or as foundations for breakwaters or jetties.
2. “Gangway.” See “Moorage Structure.”
2.3. “Geologically hazardous areas” means areas designated in WCC Chapter 16.16 that, because of their
susceptibility to erosion, sliding, earthquake, or other geological events, pose unacceptable risks to
public health and safety and may not be suited to commercial, residential, or industrial
development.
3.4. “Geotechnical report” or “geotechnical analysisassessment” is an umbrella term used for the
evaluation completed by a qualified professional to meet the requirements of WCC 16.16.255
(Critical areas assessment reports) and WCC 16.16, Article 3 (Geologically Hazardous Areas). means
a scientific study or evaluation conducted by a qualified professional that includes a description of
the ground and surface hydrology and geology, the affected land form and its susceptibility to mass
wasting, erosion, and other geologic hazards or processes, conclusions and recommendations
regarding the effect of the proposed development on geologic conditions, the adequacy of the site
to be developed, the impacts of the proposed development, alternative approaches to the proposed
development, and measures to mitigate potential site-specific and cumulative geological and
hydrological impacts of the proposed development, including the potential adverse impacts to
adjacent and down-current properties. Geotechnical reports shall conform to accepted technical
standards.
4.5. “Gradient” means a degree of inclination, or a rate of ascent or descent, of an inclined part of the
earth’s surface with respect to the horizontal; the steepness of a slope. It is expressed as a ratio
(vertical to horizontal), a fraction (such as meters/kilometers or feet/miles), a percentage (of
horizontal distance), or an angle (in degrees).
5.6. “Grading” means the movement or redistribution of the soil, sand, rock, gravel, sediment, or other
material on a site in a manner that alters the natural contour of the land.
6.7. “Groins” means wall-like structures extending on an angle waterward from the shore into the
intertidal zone. Their purpose is to build or preserve an accretion shoreform or berm on their updrift
side by trapping littoral drift. Groins are relatively narrow in width but vary greatly in length. Groins
are sometimes built in series as a system, and may be permeable or impermeable, high or low, and
fixed or adjustable.
7. “Gross floor area” means, for the purposes of WCC 23.50.070(J), the sum total of the area included
within the surrounding exterior walls of a building.
8. “Ground water” means all water that exists beneath the land surface or beneath the bed of any
stream, lake or reservoir, or other body of surface water within the boundaries of the state,
whatever may be the geological formation or structure in which such water stands or flows,
percolates or otherwise moves (Chapter 90.44 RCW).
9. “Growth Management Act” means Chapters 36.70A and 36.70B RCW, as amended.
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23.1160.080 “H” definitions.
1. “Habitat conservation areas.” See “Fish and wildlife habitat conservation areas.”
1.2. “Harbor area” means the navigable waters between inner and outer harbor lines as established by
the State Harbor Lines Commission waterward of and within one mile of an incorporated city.
Harbor areas have been established offshore of Bellingham and Blaine.
2. Repealed by Ord. 2019-013.
3. “Hazard tree” See WCC Chapter 16.16 (Critical Areas).
3.4. “Hazardous area” means any shoreline area environment which is hazardous for intensive human
use or structural development due to inherent and/or predictable physical conditions, such as, but
not limited to, geologically hazardous areas, frequently flooded areas, and coastal high hazard areas.
4.5. “Hazardous materials” means any substance containing such elements or compounds which, when
discharged in any quantity in shorelines, present an imminent and/or substantial danger to public
health or welfare, including, but not limited to: fish, shellfish, wildlife, water quality, and other
shoreline features and property.
5.6. “Hazardous substance” means any liquid, solid, gas, or sludge, including any material, substance,
product, commodity, or waste, regardless of quantity, that exhibits any of the physical, chemical or
biological properties described in WAC 173-303-090 or 173-303-100.
6.7. “Hearings board” means the State Shorelines Hearings Board referenced in RCW 90.58.170.
7.8. “Height (building)” means the distance measured from the average grade level to the highest point
of a structure. Television antennas, chimneys, and similar structures or appurtenances shall not be
used in calculating height except where they obstruct the view of residences adjoining such
shorelines. Temporary construction equipment is excluded in this calculation (WAC 173-27-030(9) or
its successor). For all moorage structures, height shall be measured from the ordinary high water
markthe vertical dimension measured from average grade to the highest point of a structure;
provided, that antennas, chimneys, and similar appurtenances shall not be used in calculating
height, unless such appurtenance obstructs the view of a substantial number of adjacent residences.
8.9. “High intensity land use” means land use that includes the following uses or activities: commercial,
urban, industrial, institutional, retail sales, residential (more than one unit/acre), high intensity new
agriculture (dairies, nurseries, greenhouses, raising and harvesting crops requiring annual tilling,
raising and maintaining animals), high intensity recreation (golf courses, ball fields), and hobby
farms.
9.10. “Historic preservation professional” means those individuals who hold a graduate degree in
architectural history, art history, historic preservation, or closely related field, with coursework in
American architectural history, or a bachelor’s degree in architectural history, art history, historic
preservation or closely related field plus one of the following:
a. At least two years of full-time experience in research, writing, or teaching in American
architectural history or restoration architecture with an academic institution, historical
organization or agency, museum, or other professional institution; or
b. Substantial contribution through research and publication to the body of scholarly knowledge in
the field of American architectural history.
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10.11. “Historic site” means those sites that are eligible or listed on the Washington Heritage Register,
National Register of Historic Places, or any locally developed historic registry formally adopted by
the Whatcom County Council.
11.12. “Hydraulic project approval (HPA)” means a permit issued by the State Department of Fish and
Wildlife for modifications to waters of the state in accordance with Chapter 77.55 RCW.
12.13. “Hydric soil” means a soil that is saturated, flooded or ponded long enough during the growing
season to develop anaerobic conditions in the upper part. The presence of hydric soil shall be
determined following the methods described in the NRCS “Field Indicators of Hydric Soils” Version 7,
and/or the Corps of Engineers Wetlands Delineation Manual, as amended.Washington State
Wetland Identification and Delineation Manual (RCW 36.70A.175).
13.14. “Hydrophytic vegetation” means macrophytic plant life growing in water or on a substrate that
is at least periodically deficient in oxygen as a result of excessive water content.
14.15. “Hyporheic zone” means the saturated zone located beneath and adjacent to streams that
contain some proportion of surface water from the surface channel mixed with shallow ground
water. The hyporheic zone serves as a filter for nutrients, as a site for macroinvertebrate production
important in fish nutrition, and provides other functions related to maintaining water quality.
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23.1160.090 “I” definitions.
1. “Impervious surface” means a hard surface area which either prevents or retards the entry of water
into the soil mantle as under natural conditions prior to development, and/or a hard surface area
which causes water to run off the surface in greater quantities or at an increased rate of flow from
the flow present under natural conditions prior to development. Common impervious surfaces
include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage areas,
concrete or asphalt paving, gravel roads, and oiled macadam or other surfaces which similarly
impede the natural infiltration of stormwater. Natural surface water and open, uncovered
detention/retention facilities shall not be calculated when determining total impervious surfaces.
Impervious surfaces do not include surfaces created through proven low impact development
techniques.
2.1. “In-kind compensation” means to replace critical areas with substitute areas whose characteristics
and functions mirror those destroyed or degraded by a regulated activity.
3.2. “Instream structure” means a structure placed by humans within a stream or river waterward of the
ordinary high-water mark that either causes or has the potential to cause water impoundment or
the diversion, obstruction, or modification of water flow. Instream structures may include those for
hydroelectric generation, irrigation, water supply, flood control, transportation, utility service
transmission, fish habitat enhancement, or other purpose.
4.3. “Industrial development” means facilities for processing, manufacturing, and storage of finished or
semi-finished goods, including but not limited to oil, metal or mineral product refining, power
generating facilities, including hydropower, ship building and major repair, storage and repair of
large trucks and other large vehicles or heavy equipment, related storage of fuels, commercial
storage and repair of fishing gear, warehousing, construction contractors’ offices and
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material/equipment storage yards, wholesale trade or storage, and log storage on land or water,
together with necessary accessory uses such as parking, loading, and waste storage and treatment.
Excluded from this definition are mining, including on-site processing of raw materials, and off-site
utility, solid waste, road or railway development, and methane digesters that are accessory to an
agricultural use. This definition excludes fossil or renewable fuel refineries or transshipment
facilities.
5.4. “Infiltration” means the downward entry of water into the immediate surface of soil.
6.5. “Institutional development” means those public and/or private facilities including, but not limited
to, police and fire stations, libraries, activity centers, schools, educational and religious training
centers, water-oriented research facilities, and similar noncommercial uses, excluding essential
public facilities.
7.6. “Intertidal zone” means the substratum from extreme low water of spring tides to the upper limit of
spray or influence from ocean-derived salts. It includes areas that are sometimes submerged and
sometimes exposed to air, mud and sand flats, rocky shores, salt marshes, and some terrestrial
areas where salt influences are present.
8.7. “Invasive species” means a species that is (a) nonnative (or alien) to Whatcom County and (b) whose
introduction causes or is likely to cause economic or environmental harm, or harm to human health.
Invasive species can be plants, animals, and other organisms (e.g., microbes). Human actions are the
primary means of invasive species introductions.
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23.1160.100 “J” definitions.
1. “Jetties” means structures that are generally perpendicular to shore extending through or past the
intertidal zone. They are built singly or in pairs at harbor entrances or river mouths mainly to
prevent shoaling or accretion from littoral drift in entrance channels, which may or may not be
dredged. Jetties also serve to protect channels from storm waves or cross currents, and stabilize
inlets through barrier beaches. On the West Coast and in this region, most jetties are of riprap
mound construction.

27
28

23.1160.110 “K” definitions.
Reserved.
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23.1160.120 “L” definitions.
1. “Lake.” See WCC Chapter 16.16 (Critical Areas). means a body of standing water in a depression of
land or expanded part of a stream, of 20 acres or greater in total area. A lake is bounded by the
OHWM or, where a stream enters the lake, the extension of the lake’s OHWM within the stream.
Wetland areas occurring within the standing water of a lake are to be included in the acreage
calculation of a lake.
2. “Landslide” means a general term covering a wide variety of mass movement landforms and
processes involving the downslope transport, under gravitational influence of soil and rock material
en masse; included are debris flows, debris avalanches, earthflows, mudflows, slumps, mudslides,
rock slides, and rock falls.
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3. “Landslide hazard areas” means areas that, due to a combination of site conditions, like slope
inclination and relative soil permeability, are susceptible to mass wasting, as designated in WCC
Chapter 16.16 (Critical Areas).
3.4. “Launch Rail.” See “Moorage Structure.”
4.5. “Launch Ramp” or “Boat Ramp.” See “Moorage Structure.” means an inclined slab, set of pads, rails,
planks, or graded slope used for launching boats with trailers or by hand.
5.6. “Levee” means a natural or artificial embankment on the bank of a stream for the purpose of
keeping floodwaters from inundating adjacent land. Some levees have revetments on their sides.
6.7. “Liberal construction” means an interpretation that applies in writing in light of the situation
presented that tends to effectuate the spirit and purpose of the writing.
7.8. “Littoral drift” means the natural movement of sediment, particularly sand and gravel, along
shorelines by wave action in response to prevailing winds or by stream currents (see also “drift
sector,” “driftway”).
8.9. “Live-aboard” means any noncommercial habitation of a vessel, as defined in WCC 23.110.220(3),
when any one of the following applies:
a. Any person or succession of different persons resides on the vessel in a specific location, and/or
in the same area on more than a total of 30 days in any 40-day period or on more than a total of
90 days in any 365-day period. “In the same area” means within a radius of one mile of any
location where the same vessel previously moored or anchored on state-owned aquatic lands. A
vessel that is occupied and is moored or anchored in the same area, but not for the number of
days described in this subsection, is considered used as a recreational or transient vessel;
b. The city or county jurisdiction, through local ordinance or policy, defines the use as a residential
use or identifies the occupant of the vessel as a resident of the vessel or of the facility where it is
moored;
c. The operator of the facility where the vessel is moored, through the moorage agreement, billing
statement, or facility rules, defines the use as a residential use or identifies the occupant of the
vessel as a resident of the vessel or of the facility; or
d. The occupant or occupants identify the vessel or the facility where it is moored as their
residence for voting, mail, tax, or similar purposes.
9.10. “Log booming” means assembling and disassembling rafts of logs for water-borne
transportation.
10.11. “Log storage” means the holding of logs in the water for more than 60 days.
11. “Lot” means land described by final plat, short plat or metes and bounds description and is
established pursuant to applicable state and local regulations in effect at the date a legal instrument
creating the lot is recorded at the Whatcom County auditor’s office. A lot bisected by a public or
private road, railroad, trail or other feature is considered a single building site unless the portion of
the parcel on each side of the bisecting road or other feature separately meets all dimensional,
buffer and other requirements established by local and state regulations.
12. “Lot area” or “lot size” means the portion of a total parcel determined to be usable for the purpose
of creating a building lot, pursuant to all applicable regulations. The area below the ordinary high
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water mark shall not be considered a part of the lot area. Lot area shall exclude any portion included
within the lot description used as a public road or as an access easement for another parcel;
provided, that the area of parcels of five acres or greater may be regarded as nominal and may be
measured to the center of bounding roads. Easements or restrictions that preclude use to the
present or future surface owner of the parcel shall be excluded from lot area.
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23.1160.130 “M” definitions.
1. “Maintenance or repair” means those usual activities required to prevent a decline, lapse or
cessation from a lawfully established condition or to restore the character, scope, size, and design of
a serviceable area, structure, or land use to a state comparable to its previously authorized and
undamaged condition. This does not include any activities that change the character, scope, or size
of the original structure, facility, utility or improved area beyond the original design.
2. “Major development” means any project for which a major project permit is required pursuant to
Chapter 20.88 WCC. For the purposes of this program, “major development” shall also mean any
project associated with an existing development for which a major development permit has been
required or other existing legal nonconforming development for which a major development permit
would otherwise be required if developed under the current land use regulations outlined in WCC
Title 20.
3.2. “Marina” means a facility that provides wet moorage and/or dry storage facility for pleasure craft
and/or commercial craft where goods, moorage or services related to boating may be sold
commercially or provided for a fee, e.g., yacht club, etc. Launching facilities and covered moorage
may also be provided. Marinas may be open to the general public or restricted on the basis of
property ownership or membership. Manufacturing of watercraft is considered industrial. Shared
moorage of 5 or more residential units is considered a marina.
4.3. “Marsh” means a low flat wetland area on which the vegetation consists mainly of herbaceous
plants such as cattails, bulrushes, tules, sedges, skunk cabbage or other hydrophytic plants. Shallow
water usually stands on a marsh at least during part of the year.
5.4. “Mass wasting” means downslope movement of soil and rock material by gravity. This includes soil
creep, erosion, and various types of landslides, not including bed load associated with natural
stream sediment transport dynamics.
6.5. “May” means the action is allowable, provided it conforms to the provisions of this program.
7.6. “Mean annual flow” means the average flow of a river, or stream (measured in cubic feet per
second) from measurements taken throughout the year. If available, flow data for the previous 10
years should be used in determining mean annual flow.
8.7. “Mean higher high water” or “MHHW” means the mean elevation of all higher tides, generally
occurring twice each day in Whatcom County at any given location on the marine shoreline.
9.8. “Mean lower low water” or “MLLW” means the mean elevation of all lower tides, generally
occurring twice each day in Whatcom County at any given location on the marine shoreline.
10.9. “Mining” means the removal of naturally occurring metallic and nonmetallic minerals or other
materials from the earth for economic commercial and other uses.
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11.10. “Mitigation” means individual actions that may include a combination of the following
measures, listed in order of preference:
a. Avoiding an impact altogether by not taking a certain action or parts of actions;
b. Minimizing impacts by limiting the degree or magnitude of an action and its implementation;
c. Rectifying impacts by repairing, rehabilitating, or restoring the affected environment;
d. Reducing or eliminating an impact over time by preservation and maintenance operations
during the life of the action;
e. Compensating for an impact by replacing or providing substitute resources or environments;
and
f. Monitoring the mitigation and taking remedial action when necessary.
12.11. “Mitigation plan” means a detailed plan indicating actions necessary to mitigate adverse impacts
to critical areas.
13.12. “Mixed use” means a combination of uses within the same building or site as a part of an
integrated development project with functional interrelationships and coherent physical design.
13. “Monitoring” means evaluating the impacts of development proposals over time on the biological,
hydrological, pedological, and geological elements of ecosystem functions and processes and/or
assessing the performance of required mitigation measures through the collection and analysis of
data by various methods for the purpose of understanding and documenting changes in natural
ecosystems and features compared to baseline or pre-project conditions and/or reference sites.
14. “Moorage Buoy.” See “Moorage Structure.”
15. “Boat Lift” or lift. See “Moorage Structure.”
16. “Mooring Pile” or piling. See “Moorage Structure.”
17. “Moorage Structure” means any in- or overwater structures, used for mooring, launching, or storing
vessels and may contain any one or combination of the following:
a. Piers and docks adjoin the shoreline, extend over the water, and serve as a landing or
moorage place for commercial, industrial and pleasure watercraft.
i. Piers are built on fixed platforms and sit above the water.
ii. Docks are anchored to the land, substrate or the pier with pilings or anchors and float on
the water.
b. Gangways are walkways that connect the pier to the dock. Gangways are often used in areas
where the water level changes due to tides or seasonal variations.
c. Ells are extensions of piers, often in a U-shape or L shape, that provide additional watercraft
moorage.
d. Recreational floats are platforms that float on the water’s surface. They are anchored offshore
and are used for swimming and fishing. Some floats have components such as slides and
trampolines.
e. Boathouses basically serve as garages for boats. They have walls and a roof, and are situated
on the water or just above the water’s edge.
f. Mooring buoys typically include an anchoring system with an anchor and anchor line, a float
marking its location, and a fitting for a vessel’s mooring chain or hawser. Washington laws
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establish two categories for mooring buoys -- commercial and recreational [RCW 79.105.430].
Commercial buoys are typically used for temporary moorage of a vessel that is awaiting transit
or loading or offloading. Recreational buoys are used as semi-permanent moorage for
recreational vessels.
g. Mooring piles or pilings are fixed poles or groups of poles set in the substrate and extending
above the water line.
h. Lifts or boat lifts raise watercraft out of the water for launching or storing. They may be
attached to the substrate, a pier or dock, bulkhead or float or be located upland.
i. Canopies are covers that protect watercraft from the sun and rain.
j. Boat or launch ramps are solid or relatively solid surfaces that bridge land and water and are
used for moving watercraft into and out of the water.
k. Railways are rails attached to the substrate used for launching and retrieving watercraft,
usually with a cradle and winch system.
a.l. Others such as Jet Ski floats and boat dry docks provide storage of watercraft out of the water.
Some floats serve as helicopter pads, while others are used for docking seaplanes.
14. “Multifamily dwelling” means a single building, or portion thereof, designed for or occupied by three
or more families living independently of each other in separate dwelling units on one lot of record
and, for the purpose of this code, includes triplexes, fourplexes, apartment buildings, and residential
condominiums.
15.18. “Must” means a mandate; the action is required.
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23.1160.140 “N” definitions.
1. “Native vegetation” means plant species that are indigenous to the Whatcom County and the local
area.
2.1. “Natural shoreline area environment” means an area designated pursuant to WCC
Chapter 23.320 (Shoreline Jurisdiction and Environment Designations).
3.2. “Navigable waters” means a waterbody that in its ordinary condition, or by being united with other
water bodies, forms a continued route or area over which commerce or recreational activities are or
may be carried on in the customary modes in which such commerce or recreation is conducted on
water.
4.3. “Nearshore habitat” or “nearshore zone” means the area of marine and estuarine shoreline,
generally extending from the top of the shoreline bank or bluff to the depth offshore where light
penetrating the water falls below a level supporting plant growth, and upstream in estuaries to the
head of the tidal influence. It includes bluffs, beaches, mudflats, kelp and eelgrass beds, salt
marshes, gravel spits, and estuaries.zone that extends waterward from the marine shoreline
(OHWM) to a water depth of approximately 20 meters (66 feet). Nearshore habitat is biologically
rich, providing important habitat for a diversity of plant and animal species.
4. “No net loss” as a public policy goal means the maintenance of the aggregate total of the county’s
shoreline ecological and/or critical area functions and values at its current level of environmental
resource productivity. As a development and/or mitigation standard, no net loss requires that the
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impacts of a particular shoreline development and/or use, whether permitted or exempt, be
identified and prevented or mitigated, such that it has no resulting adverse impacts on shoreline
ecological functions or processesvalues. Each project shall be evaluated based on its ability to meet
the no net loss standard commensurate with its scale and character.
“Nonconforming lot” means, for the purposes of WCC 23.50.070(K) and 23.90.060(B)(3), a vacant
lot under contiguous ownership and with less than a total of 20,000 square feet, including within
shoreline jurisdiction, a lot that met dimensional requirements of the applicable master program at
the time of its establishment but now contains less than the required width, depth or area due to
subsequent changes to the master program.
that was lawfully established prior to the effective date of this program (August 27, 1976) or
amendments hereto, but which does not conform to the setback or buffer standards of this
program.
“Nonconforming structure” means an existing structure that was lawfully constructed at the time it
was built but is no longer fully consistent with present regulations such as setbacks, buffers or yards;
area; bulk; height or density standards due to subsequent changes to the master program.
“Nonconforming use,” “nonconforming development” or “nonconforming structure” means an
existing shoreline use, development or structure that was lawfully constructed or established prior
to the effective date of initial adoption of this program (August 27, 1976) or any applicable
amendments thereafterhereto, but which does not conform to present use regulations due to
subsequent changes to or standards of the master program.
“Non-water-oriented use” means uses that are not water-dependent, water-related or waterenjoyment. Non-water-oriented uses have little or no relationship to the shoreline and are not
considered priority uses under the Shoreline Management Act except single-family residences. Any
use that does not meet the definition of water-dependent, water-related or water-enjoyment is
classified as non-water-oriented.

23.1160.150 “O” definitions.
16. “Off-premises sign” means a sign situated on premises other than those premises to which the sign’s
message is related.
1. “Oil” means petroleum or any petroleum product in liquid, semi-liquid, or gaseous form including,
but not limited to, crude oil, fuel oil, sludge, oil refuse and oil mixed with wastes other than dredging
spoil. See Fossil Fuels.
2. “Ongoing agriculture” means those activities conducted on lands defined in RCW 84.34.020(2), and
those activities involved in the production of crops and livestock, including, but not limited to,
operation and maintenance of existing farm and stock ponds or drainage ditches, irrigation systems,
changes between agricultural activities, and maintenance or repair of existing serviceable structures
and facilities. Activities that bring an area into agricultural use are not part of an ongoing activity. An
operation ceases to be ongoing when the area on which it was conducted has been converted to a
nonagricultural use, or has lain idle for more than five consecutive years unless that idle land is

257

Comment [AP345]: Differentiating
nonconforming lots, structures, and uses per
Periodic Review Checklist, Item 2017.g, and Scoping
Document, Item #2d and 10a.

Comment [AP346]: Already defined in Title 20
(Zoning).

Comment [DN347]: Added per Council’s
pending draft fossil fuel amendments.

Planning Commission Approved Draft with Department of Ecology
Required & Recommended Amendments & Council Amendments

SMP Update – Title 23 Amendments

December 7, 2021

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

registered in a federal or state soils conservation program. Forest practices are not included in this
definition.
3. “On-premises sign” means a sign situated on the premises to which the sign’s message is related.
4.3. “Open space” means any parcel or area of land or water not covered by structures, hard surfacing,
parking areas and other impervious surfaces except for pedestrian or bicycle pathways, or where
otherwise provided by this title or other County ordinance and set aside or, dedicated, for active or
passive recreation, visual enjoyment, or critical area development buffers as established in WCC
Chapter 16.16. Submerged lands and/or tidelands within the boundaries of any waterfront parcel
that are located waterward of the ordinary high water mark shall not be used in open space
calculations. Required open space percentages, as applicable, are not to be used for purposes of
calculating total impervious surface.
5.4. “Ordinary high water mark (OHWM)” or “OHWM” means the mark or line on all lakes, rivers,
streams, and tidal water means that mark that will be found by examining the bed and banks and
ascertaining where the presence and action of waters are so common and usual, and so long
continued in all ordinary years, as to mark upon the soil a character distinct from that of the
abutting upland, in respect to vegetation as that condition existed on June 1, 1971, as it may
naturally change thereafter, or as it may change thereafter in accordance with approved
development; provided, that in any area where the OHWM cannot be found, the OHWM adjoining
saltwater shall be the line of mean higher high tide and the OHWM adjoining fresh water shall be
the line of mean high water. For braided streams, the OHWM is found on the banks forming the
outer limits of the depression within which the braiding occurs.
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23.1160.160 “P” definitions.
1. “Party of record” means all persons, agencies or organizations who have submitted written
comments in response to a notice of application; made oral comments in a formal public hearing
conducted on an application; or notified local government of their desire to receive a copy of the
final decision on a permit and who have provided an address for delivery of such notice by mail.
2. “Permit or approval” means any form or permission required under this program prior to
undertaking activity on shorelines of the state, including substantial development permits, variance
permits, shoreline conditional use permits, permit revisions, and shoreline exemptions from the
substantial development permit process.
3. “Person” means any individual, trustee, executor, other fiduciary, corporation, firm, partnership,
association, organization, or other entity, either public or private, acting as a unitan individual,
partnership, corporation, association, organization, cooperative, public or municipal corporation,
state agency or local governmental unit, however designated, or Indian nation or tribe.
4. “Pier.” See “Moorage Structure.” means any platform structure, fill, or anchored device in or floating
upon waterbodies and extending waterward from ordinary high water to provide moorage for
industrial, commercial, and/or pleasure watercraft engaged in commerce, including, but not limited
to: wharves, mono-buoys, sea islands, quays, ferry terminals, and fish weighing stations.
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5.

“Planned unit development (PUD)” means one or a group of specified uses, such as residential,
resort, commercial or industrial, to be planned and constructed as a unit. Zoning or subdivision
regulations with respect to lot size, building bulk, etc., may be varied to allow design innovations
and special features in exchange for additional and/or superior site amenities or community
benefits.
6.5. “Pocket beach” means an isolated beach existing usually without benefit of littoral drift from
sources elsewhere. Pocket beaches are produced by erosion of immediately adjacent bluffs or banks
and are relatively scarce and therefore valuable shoreforms in Whatcom County; they are most
common between rock headlands and may or may not have a backshore.
7.6. “Point” means a low profile shore promontory that may be either the wave-cut shelf remaining from
an ancient bluff or the final accretional phase of a hooked spit that closed the leeward side gap.
Points are accretion shoreforms characterized by converging berms accreted by storm waves that
enclose a lagoon, marsh, or meadow, depending on the point’s development stage.
8.7. “Point bar” means an accretion shoreform created by deposition of sand and gravel on the inside,
convex side of a meander bend. Most material is transported downstream as sediment and bedload
at times of high current velocity, or flood stage, from eroding banks or other bars upstream.
9.8. “Pond” means an open body of water, generally equal to or greater than 6.6 feet deep, that persists
throughout the year and occurs in a depression of land or expanded part of a stream and has less
than 30 percent aerial coverage by trees, shrubs, or persistent emergent vegetation. Ponds are
generally smaller than lakes. Farm ponds are excluded from this definition. Beaver ponds that are
two years old or less are excluded from this definition. For the purpose of this program, any pond
whose surface water extends into the OHWM of any shoreline of the state shall be considered part
of that shoreline of the state.
10.9. “Port development” means public or private facilities for transfer of cargo or passengers from
water-borne craft to land and vice versa, including, but not limited to: piers, wharves, sea islands,
commercial float plane moorages, offshore loading or unloading buoys, ferry terminals, and
required dredged waterways, moorage basins, and equipment for transferring cargo or passengers
between land and water modes. Excluded from this definition and addressed elsewhere are airports,
marinas, boat ramps or docks used primarily for recreation, cargo storage and parking areas not
essential for port operations, boat building or repair. The latter group is considered industrial or
accessory to other uses. This definition excludes fossil or renewable fuel transshipment facilities.
11.10. “Potable” means water that is suitable for drinking by the public (Chapter 246-290 WAC).
12.11. “Preservation” means actions taken to ensure the permanent protection of existing, ecologically
important areas that the County has deemed worthy of long-term protection.
13.12. “Primary association” means the use of a habitat area by a listed or priority species for
breeding/spawning, rearing young, resting, roosting, feeding, foraging, and/or migrating on a
frequent and/or regular basis during the appropriate season(s), as well as habitats that are used less
frequently/regularly but which provide for essential life cycle functions such as breeding, nesting, or
spawning.
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14.13. “Priority habitat” means a habitat type with unique or significant value to one or more species.
An area classified and mapped as priority habitat must have one or more of the following attributes:
comparatively high fish or wildlife density; comparatively high fish or wildlife species diversity; fish
spawning habitat; important wildlife habitat; important fish or wildlife seasonal range; important
fish or wildlife movement corridor; rearing and foraging habitat; important marine mammal
haulout; refuge; limited availability; high vulnerability to habitat alteration; unique or dependent
species; or shellfish bed. A priority habitat may be described by a unique vegetation type or by a
dominant plant species that is of primary importance to fish and wildlife (such as oak woodlands or
eelgrass meadows). A priority habitat may also be described by a successional stage (such as old
growth and mature forests). Alternatively, a priority habitat may consist of a specific habitat
element (such as a consolidated marine/estuarine shoreline, talus slopes, caves, snags) of key value
to fish and wildlife. A priority habitat may contain priority and/or nonpriority fish and wildlife
(WAC 173-26-020(24)).
15.14. “Priority species” means wildlife species of concern due to their population status and their
sensitivity to habitat alteration, as defined by the Washington Department of Fish and Wildlife.
16.15. “Private dock” means a dock and/or float for pleasure craft moorage or water recreation for
exclusive use by one waterfront lot owner.
17.16. “Private sign” means a sign used on a private residence to indicate only the owner’s name or
address, that the premises are for rent or sale, or for other reasonable purposes related to
residential use including permitted home occupations.
18.17. “Project” means any proposed or existing activity regulated by Whatcom County.
19. “Project permit” or “project permit application” means any land use or environmental permit or
approval required by Whatcom County, including, but not limited to, building permits, subdivisions,
binding site plans, planned unit developments, conditional uses, shoreline substantial development
permits, variances, lot consolidation relief, site plan review, permits or approvals authorized by a
comprehensive plan or subarea plan.
20. “Projecting sign” means a sign that is attached to and projects at an angle from a building’s exterior
wall.
21.18. “Public access” means the public’s right to get to and use the state’s public waters, both
saltwater and freshwater, the water/land interface and associated shoreline area environment. It
includes physical access that is either lateral (areas paralleling the shore) or perpendicular (an
easement or public corridor to the shore), and/or visual access facilitated by means such as scenic
roads and overlooks, viewing towers and other public sites or facilities.
22.19. “Public interest” means the interest shared by the citizens of the state or community at large in
the affairs of government, or some interest by which their rights or liabilities are affected including,
but not limited to, an effect on public property or on health, safety, or general welfare resulting
from adverse effects of a use or development.
23. “Public utility” means a use owned or operated by a public or publicly licensed or franchised agency
that provides essential public services such as telephone exchanges, electric substations, radio and
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television stations, wireless communications services, gas and water regulation stations, and other
facilities of this nature.

3
4
5
6
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8
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23.1160.170 “Q” definitions.
1. “Qualified professional” or “qualified consultant.” See WCC 16.16 (Critical Areas).means a person
with experience and training with expertise appropriate for the relevant critical area subject in
accordance with WAC 365-195-905(4). A qualified professional must have obtained a B.S. or B.A. or
equivalent degree in biology, soil science, engineering, environmental studies, fisheries, geology,
geomorphology or related field, and related work experience and meet the following criteria:
a. A qualified professional for wetlands must have a degree in biology, ecology, soil science,
botany, or a closely related field and a minimum of three years of professional experience in
wetland identification and assessment associated with wetland ecology in the Pacific Northwest
or comparable systems.
b. A qualified professional for habitat conservation areas must have a degree in wildlife biology,
ecology, fisheries, or closely related field and a minimum of three years’ professional experience
related to the subject species/habitat type.
c. A qualified professional for geologically hazardous areas must be a professional engineering
geologist or geotechnical engineer, licensed in the state of Washington.
2.1. A qualified professional for critical aquifer recharge areas means a Washington State licensed
hydrogeologist, geologist, or engineer.
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23.1160.180 “R” definitions.
1. “Recharge” means the process involved in the absorption and addition of water from the
unsaturated zone to ground water.
2. “Recreation” means an experience or activity in which an individual engages for personal enjoyment
and satisfaction. Most shore-based recreation includes outdoor recreation such as: fishing, hunting,
clamming, beach combing, and rock climbing; various forms of boating, swimming, hiking, bicycling,
horseback riding, camping, picnicking, watching or recording activities such as photography,
painting, bird watching or viewing of water or shorelines, nature study and related activities.
3. “Recreational development” means the modification of the natural or existing environment to
accommodate recreation. This includes clearing land, earth modifications, structures and other
facilities such as parks, camps, camping clubs, launch ramps, golf courses, viewpoints, trails, public
access facilities, public parks and athletic fields, hunting blinds, wildlife enhancement (wildlife ponds
are considered excavation), and other low intensity use outdoor recreation areas. Recreational
homes/condominiums and related subdivisions of land are considered residential; resorts, motels,
hotels, recreational vehicle parks, intensive commercial outdoor or indoor recreation, and other
commercial enterprises are considered commercial.
4. “Recreational Float.” See “Moorage Structure.”
4.5. “Reestablishment” means measures taken to intentionally restore an altered or damaged natural
feature or process including:
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a. Active steps taken to restore damaged wetlands, streams, protected habitat, and/or their
buffers to the functioning condition that existed prior to an unauthorized alteration;
b. Actions performed to reestablish structural and functional characteristics of a critical area that
have been lost by alteration, past management activities, or other events; and
c. Restoration can include restoration of wetland functions and values on a site where wetlands
previous existed, but are no longer present due to lack of water or hydric soils.
5. “Rehabilitation” means a type of restoration action intended to repair natural or historic functions
and processes. Activities could involve breaching a dike to reconnect wetlands to a floodplain or
other activities that restore the natural water regime.
6. “Renewable biomass” includes but is not limited to the following:
a. Planted crops and crop residue harvested from agricultural land.
b. Planted trees and tree residue from a tree plantation.
c. Animal waste material and animal byproducts.
d. Slash and pre-commercial thinnings.
e. Organic matter that is available on a renewable or recurring basis.
f. Algae.
g. Separated yard waste or food waste, including recycled cooking and trap grease.
a.h. Items a through g including any incidental, de minimis contaminants that are impractical to
remove and are related to customary feedstock production and transport.
7. “Renewable Fuel” means liquid fuels produced from renewable biomass and limited in terms of
blending with fossil fuels. Common renewable fuels include ethanol and biodiesel:
a. "E85 motor fuel" means an alternative fuel that is a blend of ethanol and hydrocarbon of which
the ethanol portion is nominally seventy-five to eighty-five percent denatured fuel ethanol by
volume that complies with the most recent version of American society of testing and materials
specification D 5798.
b. "Renewable diesel" means a diesel fuel substitute produced from nonpetroleum renewable
sources, including vegetable oils and animal fats, that meets the registration requirements for
fuels and fuel additives established by the federal environmental protection agency in 40 Code
of Federal Regulations (C.F.R.) Part 79 (2008) and meets the requirements of American society
of testing and materials specification D 975.
c. Renewable fuels shall include those designed to result in a lifecycle greenhouse gas emission
reduction of at least 50% or more under the Federal Clean Air Act. Renewable fuels shall not
include products produced from palm oil or other feedstocks that cannot be proven to reduce
greenhouse gas emissions utilizusing accepted methods of the Washington State Department of
Ecology or US EPA.
5.8. “Renewable Fuel Refinery” means a facility that processes or produces renewable fuels. This
definition excludes Small Fossil or Renewable Fuel Storage and Distribution Facilities.
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6.9. “Renovate” means to restore to an earlier condition as by repairing or remodeling. Renovation shall
include any interior changes to a building and those exterior changes that do not substantially
change the character of an existing structure.
7.10. “Residential development” means buildings, earth modifications,development subdivision and
use of land primarily for human residence, including, but not limited to: single-family and
multifamily dwellings, condominiums, mobile homes and mobile home parks, boarding homes,
family daycare homes, adult family homes, retirement and convalescent homes, bed and
breakfasts, and vacation rental units, together with accessory uses common to normal residential
use. Camping sites or clubs, recreational vehicle parks, motels, and hotels, and other transient
housing are not included in this definition.
11. “Resource shoreline area environment” means an area designated pursuant to WCC
Chapter 23.230 (Shoreline Jurisdiction and Environment Designations).
8.12. “Responsible Party” or “Party Responsible.” The “responsible party” shall be assumed, in
singular or plural, to be any individual, business, organization, or entity, property owner, or person
having control of a property who has created or allowed to exist a violation of any applicable
regulations, whether or not the violation is known to that person at the time the violation occurred
or is occurring. A responsible party includes any person who aids, assists, or perpetuates a
violation.
9.13. “Restore,” “restoration” or “ecological restoration” means the reestablishment or upgrading of
impaired ecological shoreline processes or functions. This may be accomplished through measures
including, but not limited to, revegetation, removal of intrusive shoreline structures, and removal
or treatment of toxic materials. Restoration does not imply a requirement for returning the
shoreline area environment to aboriginal or pre-European settlement conditions.
10.14. “Revetment” means a sloped wall sloping structure built to protect a scarp, embankment, or
shore against erosion by waves or currents. Usually built of riprap, with heavy armor layer, one or
more filter layers of smaller rock or filter cloth, and “toe” protection. A revetment slopes
shoreward and has a rough or jagged face. Its sloping face absorbs wave energy and differentiates
it from a bulkhead, which is a near vertical structure.constructed of riprap or other suitable
material placed on stream banks or other shorelines to retard bank erosion and minimize lateral
stream movement.
11.15. “Riprap” means dense, hard, angular rock free from cracks or other defects conducive to
weathering used for revetments or other flood control works.
12.16. “Riparian zone” means the area adjacent to a waterbody (stream, lake or marine water) that
contains vegetation that influences the aquatic ecosystem, nearshore area and/or fish and wildlife
habitat by providing shade, fine or large woody material, nutrients, organic debris, sediment
filtration, and terrestrial insects (prey production). Riparian areas include those portions of
terrestrial ecosystems that significantly influence exchanges of energy and matter with aquatic
ecosystems (i.e., zone of influence). Riparian zones provide important wildlife habitat. They provide
sites for foraging, breeding and nesting; cover to escape predators or weather; and corridors that
connect different parts of a watershed for dispersal and migration.
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13.17. “Riparian vegetation” means vegetation that tolerates and/or requires moist conditions and
periodic free-flowing water, thus creating a transitional zone between aquatic and terrestrial
habitats which provides cover, shade and food sources for aquatic and terrestrial insects for fish
species. Riparian vegetation and their root systems stabilizes stream banks, attenuates high water
flows, provides wildlife habitat and travel corridors, and provides a source of limbs and other
woody debris to terrestrial and aquatic ecosystems, which, in turn, stabilize stream beds.
14.18. “River delta” means those lands formed as an aggradational feature by stratified clay, silt, sand
and gravel deposited at the mouths of streams where they enter a quieter body of water. The
upstream extent of a river delta is that limit where it no longer forms distributary channels.
15.19. “Rock shore” means those shorelines whose bluffs and banks are typically composed of natural
rock formations.
16.20. “Roof sign” means a sign erected upon, against, or directly above a roof, or on top of or above
the parapet of a building; signs on mansard roofs shall be considered wall signs.
17.21. “Rural shoreline area environment” means an area designated pursuant to WCC
Chapter 23.230 (Shoreline Jurisdiction and Environment Designations).
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23.1160.190 “S” definitions.
1. “Seismic hazard areas” means areas that are subject to severe risk of damage as a result of
earthquake-induced ground shaking, slope failure, settlement, or soil liquefaction.
2. “Shall” means a mandate; the action must be done.
3. “Shared moorage” means moorage for pleasure craft and/or landing for water sports for use in
common by shoreline residents of a certain subdivision or community within shoreline jurisdiction
or for use by patrons of a public park or quasi-public recreation area, including rental of nonpowered craft. If a shared moorage provides commercial services or is of a large scale (more than
four or more slips), it shall be considered a marina. Shared moorage proposed to be leased to
upland property owners shall also be considered as a marina. If a proposal includes covered
moorage, commercial sale of goods or services, or a means of launching other than a ramp, swinging
boom, or davit style hoist, it shall be considered a marina.
4. “Shellfish” means invertebrates of the phyla Arthropoda (class Crustacea), Mollusca (class
Pelecypoda) and Echinodermata.
5. “Shellfish habitat conservation areas” means all public and private tidelands suitable for shellfish, as
identified by the Washington Department of Health classification of commercial growing areas, and
those recreational harvest areas as identified by the Washington Department of Ecology are
designated as shellfish habitat conservation areas pursuant to WAC 365-190-080. Any area that is or
has been designated as a shellfish protection district created under Chapter 90.72 RCW is also a
shellfish habitat conservation area.
6. “Shellfish protection district” means the Drayton Harbor shellfish protection district (DHSPD)
(Ordinance 95-036) and the Portage Bay shellfish protection district (PBSPD) (Ordinance 98-069), or
other area formed by the County based on RCW Title 90, in response to State Department of Health
(DOH) closures or downgrades of a commercial shellfish growing area due to a degradation of water
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quality as a result of pollution. These areas include the watershed draining to the shellfish beds as
part of the shellfish habitat conservation area.
“Shorelands” or “shoreland areas” means those lands extending landward for 200 feet in all
directions as measured on a horizontal plane from the ordinary high water mark; floodways and
contiguous floodplain areas landward 200 feet from such floodways; and all wetlands and river
deltas associated with the streams, lakes and tidal waters which are subject to the provisions of
Chapter 90.58RCW.
“Shorelines” means all of the water areas of the state as defined in RCW 90.58.030, including
reservoirs and their associated shorelands, together with the lands underlying them except:
a. Shorelines of statewide significance;
b. Shorelines on segments of streams upstream of a point where the mean annual flow is 20 cubic
feet per second or less and the wetlands associated with such upstream segments; and
c. Shorelines on lakes less than 20 acres in size and wetlands associated with such small lakes.
“Shoreline Administrator” means the Director of the Department of Planning and Development
Services Department, or his/her designee, who is authorized to carry out the administrative duties
enumerated in this programor staff member designated by the director to perform the review
functions required in this program.
“Shoreline Conditional Use” for the purposes of this program means a use, development or
substantial development listed in the regulations as being permitted only as a shoreline conditional
use, or not classified in this program. Shoreline Cconditional uses are subject to review and approval
pursuant to the criteria in WCC Chapter 23.60Title 22 (Land Use and Development) regardless of
whether or not the proposal requires a substantial development permit.
“Shoreline jurisdiction” means all “shorelines of the state” and “shorelands.”
“Shoreline permit” means a shoreline substantial development permit, a shoreline conditional use,
or a shoreline variance, or any combination thereof issued by Whatcom County pursuant to
Chapter 90.58 RCW.
“Shoreline residential areaenvironment” means an area designated pursuant to WCC
Chapter 23.230 (Shoreline Jurisdiction and Environment Designations).
“Shoreline stabilization” means structural or nonstructural modifications to the existing shoreline
intended to reduce or prevent erosion of uplands or beaches. They are generally located parallel to
the shoreline at or near the OHWM. Other construction classified as shore defense works include
groins, jetties and breakwaters, which are intended to influence wave action, currents and/or the
natural transport of sediments along the shoreline.
“Shoreline stabilization, bioengineered” means biostructural and biotechnical alternatives to
hardened structures (bulkheads, walls) for protecting slopes or other erosive features including softtreatment techniques. Bioengineered stabilization uses vegetation reinforced soil slopes (VRSS),
which uses vegetation arranged embedded in the ground to prevent shallow mass-movements and
surficial erosion.
“Shoreline stabilization, nonstructural” means a soft treatment which does not use driftwood, logs,
geotextile fabric, or other organic or nonorganic structural materials. Examples include:
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a. Addressing upland drainage issues;
b. Planting stabilization vegetation without fill, grading, or use of nonbiodegradable geotextile fabric,
gabions or other stabilizing structures to provide temporary erosion control.

17. “Shoreline stabilization, replacement” means the construction of a new structure to perform a
shoreline stabilization function of an existing legally established shoreline stabilization structure
which can no longer adequately serve its purpose. Where orindary high water has established
behind the structure replacement is considered a new shoreline stablization.
18. “Shoreline stabilization, soft-treatment” means shore erosion control and restoration practices
using only plantings or organic materials to restore, protect or enhance the natural shoreline
environment. This technique mimics natural conditions for ecological functions and ecosystem-wide
processes. When used, organic/biodegradable structural components are to be placed to avoid
significant disruption of sediment recruitment, transportation, and accretion. Examples include:
a.
b.
c.
d.
e.
f.
g.

Bioengineered shoreline stabilization;
Beach nourishment/replenishment;
Vegetated soil stabilization retention methods;
Driftwood;
Coir fiber logs or other natural materials;
Nonstructural shoreline stabilization;
Beach berm.

19. “Shoreline stabilization, hard structure” means shore erosion control practices using hardened
structures that armor and stabilize the shoreline landward of the structure from further erosion.
20. “Shoreline stabilization, hybrid structure” means an approach to erosion control that combines softtreatment shoreline treatment placed waterward of more conventional structural shoreline
stabilization elements. The soft treatment preserves natural beach contours and mimics habitat
structure in order to preserve ecological functions. The hard structure provides long-term stability to
the upland site, but is located sufficiently landward of the OHWM as not to impair ecological
processes.
21. Shoreline Stabilization, New. Placement of shoreline stabilization where no such structure previously
existed, including additions to or increases in size of existing shoreline stabilization measures, are
considered new structures.
22. “Shoreline stabilization, structural” means shoreline stabilization which includes a footing,
foundation, or anchors. Materials are typically hardened structures which armor the shoreline. See
also “shoreline stabilization, hard structure” and “shoreline stabilization, hybrid structure.”
15.23. “Shoreline view area” means any area looking waterward within the jurisdiction of this program
between the OHWM and a public road, park, pathway, or other public area that is undeveloped or
developed with accessory uses only; and that does not obstruct the view of the shoreline or would
not obstruct the view if natural vegetation, fences, walls, antennas or similar obstructions were
removed.
16.24. “Shorelines of statewide significance” means the following shorelines in Whatcom County:
a. Those areas of Puget Sound and adjacent saltwaters between the ordinary high water mark and
the line of extreme low tide as follows: Birch Bay from Point Whitehorn to Birch Point; and
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b. Those areas of Puget Sound and adjacent saltwaters north to the Canadian line and lying
waterward from the line of extreme low tide; and
c. Those lakes, whether natural, artificial, or a combination thereof, with a surface acreage of
1,000 acres or more measured at the ordinary high water mark including Lakes Whatcom, Baker
and Ross; and
d. Those natural rivers or segments thereof as follows: any west of the crest of the Cascade range
downstream of a point where the mean annual flow is measured at 1,000 cubic feet per second
or more; including the Nooksack River’s mainstream, the North Fork upstream to its confluence
with Glacier Creek in Section 6, Township 39 North, Range 7 East, W.M.; and the South Fork
upstream to its confluence with Hutchinson Creek in Section 9, Township 37 North, Range 5
East, W.M.
e. Shoreline jurisdiction associated with subsections (15)(a), (c), and (d) of this section.
25. “Shorelines of the state” means the total of all “shorelines” and “shorelines of statewide
significance” within the state.
17. “Short-term rental” means a dwelling unit where the owner is not present on site during the rental
period, which, for compensation, is used to lodge individuals or families for a period of less than 30
days.
18.26. “Should” means that the particular action is required unless there is a demonstrated, compelling
reason, based on policy of the Act and this chapter, against taking the action.
19.27. “Sign” means any placard, billboard, display, message, design, letters, symbol, light, figure,
illustration, set of pennants, or other device intended to identify, inform, advertise, or attract
attention to any private or public premises, and placed mainly outdoors so as to be seen from any
public or quasi-public place. Double-faced signs are counted as two signs. Excluded from this
definition are official traffic, directional or warning devices, other official public notices, signs
required by law, or flag of a government or other noncommercial institution.
20.28. “Significant vegetation removal” means the removal or alteration of trees, shrubs, and/or
ground cover by clearing, grading, cutting, burning, chemical means, or other activity that causes
significant impacts to ecological functions provided by such vegetation. The removal of invasive or
noxious weeds does not constitute significant vegetation removal. Tree pruning, not including tree
topping, where it does not affect ecological functions, does not constitute significant vegetation
removal.
21.29. “Single-family development” means the development of a single-family residence permanently
installed and served with utilities on a lot of record.
22.30. “Site” means any parcel or combination of contiguous parcels, or right-of-way or combination of
contiguous rights-of-way under the applicant’s/proponent’s ownership or control that is the subject
of a development proposal or change in use.
23.31. “Slope” means:
a. Gradient.
b. The inclined surface of any part of the earth’s surface delineated by establishing its toe and top
and measured by averaging the inclination over at least 10 feet of vertical relief.
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32. “Small Fossil or Renewable Fuel Storage and Distribution Facilities” means:
a. Equipment and buildings used for purposes of direct sale or distribution to consumers of fossil
fuels or renewable fuels, or
b. Accessory equipment that supplies fossil fuels or renewable fuels to an onsite allowed
commercial or industrial operation, and that does not meet the definitions of fossil fuel or
renewable refinery or transshipment facilities
24.33. “Soil” means all unconsolidated materials above bedrock described in the Soil Conservation
Service Classification System or by the Unified Soils Classification System.
25.34. “Solid waste” means all putrescible and non-putrescible solid and semi-solid waste including
garbage, rubbish, ashes, industrial wastes, swill, demolition and construction wastes, abandoned
vehicles and parts thereof, and any other discarded commodities.
35. “Spit” means an accretion shoreform that is narrow in relation to length and extends parallel to or
curves outward from shore; spits are also characterized by a substantial wave-built sand and gravel
berm on the windward side, and a more gently sloping silt or marsh shore on the lagoon or leeward
side; curved spits are called hooks.
36. “Standing” is the status required for a person, agency, or other entity to bring an action before an
appeal body. A person has standing per RCW 36.70C.060 if they are:
a. The applicant and the owner of property to which the land use decision is directed; or
b. Another person, county department, and/or public agency aggrieved or adversely affected by
the land use decision, or who would be aggrieved or adversely affected by a reversal or
modification of the land use decision. A person is aggrieved or adversely affected within the
meaning of this section only when all of the following conditions are present:
i. The land use decision has prejudiced or is likely to prejudice that person;
ii. That person’s asserted interests are among those that the local jurisdiction was required to
consider when it made the land use decision;
iii. A judgment in favor of that person would substantially eliminate or redress the prejudice to
that person caused or likely to be caused by the land use decision; and
i.iv. The petitioner has exhausted his or her administrative remedies to the extent required by
law.
26.37. “Statement of exemption” means a written statement by the administratorDirector that a
particular development proposal is exempt from the substantial development permit requirement
and is generally consistent with this program including the policy of the Act (RCW 90.58.020),
pursuant to WCC 23.60.020 Title 22 (Land Use and Development).
27.38. “Streams” means those areas where surface waters produce a defined channel or bed. A
defined channel or bed is an area that demonstrates clear evidence of the annual passage of water
and includes, but is not limited to, bedrock channels, gravel beds, sand and silt beds, and defined
channel swales. The channel or bed need not contain water year-round. This definition includes
drainage ditches or other artificial water courses where natural streams existed prior to human
alteration, and/or the waterway is used by anadromous or resident salmonid or other fish
populations or flows directly into shellfish habitat conservation areas.
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28.39. “Strict construction” means an interpretation that considers only the literal words of a writing.
29.40. “Structure” means a permanent or temporary building or edifice of any kind, or any piece of
work artificially built up or composed of parts joined together in some definite matter whether
installed on, above, or below the surface of the ground or water, except for vessels (after
International Building Code).
30.41. “Substantial development” means any development of which the total cost or fair market value
exceeds $5,718 or as amended by the State Office of Financial Management, or any development
whichthat materially interferes with the normal public use of the water or shorelines of the state;
except the classes of development, listed in WCC 23.60.022(A) through (P).WAC 173-27-040.
31.42. “Substantially degrade” means to cause significant ecological impact.
32. “Surface mining” means all or any part of the processes involved in mining by removing the soil or
rock overburden and mining directly from deposits thereby exposed, including also open pit mining,
gravel bar scalping and mining of deposits naturally exposed at earth’s surface, and including
production of surface mining refuse.
33.43. “Sustained yield” means the continuing yield of a biological resource, such as timber from a
forest, by controlled and periodic harvesting.
34.44. “Swamp” means a wetland that is often inundated and composed of woody vegetation.
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23.1160.200 “T” definitions.
1. “Tideland” means the land on the shore of marine water bodies between OHWM and the line of
extreme low tide which is submerged daily by tides.
2. “Timber” means forest trees, standing or down, of a commercial species, including Christmas trees.
3. “Toe” means the lowest part of a slope or cliff; the downslope end of an alluvial fan, landslide, etc.
4. “Tombolo” means an accretion shoreform that began as a spit and accreted into a causeway-like
connection to an island or offshore rock; tombolos normally develop from offshore bars (submarine
berms) that build up in a low energy “wave-shadow” zone between the offshore, wave barrier
element and an active driftway.
5. “Top” means the top of a slope; or in this program it may be used as the highest point of contact
above a landslide hazard area.
6. “Transportation” means roads and railways, related bridges and culverts, fills, embankments,
causeways, parking areas, truck terminals and rail switchyards, sidings, spurs, and air fields. Not
included are recreational trails, highway rest areas, ship terminals, seaplane moorages, nor logging
roads; they are included respectively under “recreation,” “pier,” “dock,” “residential,” and “forest
practices.”

34
35
36
37
38
39

23.1160.210 “U” definitions.
1. “Unavoidable” means adverse impacts that remain after all appropriate avoidance and minimization
measures have been implemented.
2. “Upland” means dry lands landward of OHWM.
3. “Urban conservancy shoreline area environment” means an area designated pursuant to WCC
Chapter 23.30 23.20 (Shoreline Jurisdiction and Environment Designations).
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4. “Urban resort shoreline area environment” means an area designated pursuant to WCC
Chapter 23.30 23.20 (Shoreline Jurisdiction and Environment Designations).
5. “Urban shoreline area environment” means an area designated pursuant to WCC
Chapter 23.30 23.20 (Shoreline Jurisdiction and Environment Designations).
6. “Utilities” means all lines and facilities used to distribute, collect, transmit, or control electrical
power, natural gas, petroleum products, information (telecommunications), water, and sewage.
a. “Accessory utilities” means on-site utility features such as a water, sewer, septic, electrical, or
gas lines serving a primary use. Accessory utilities shall be considered part of the primary use.
b. “Local utilities” means utilities that serve adjacent properties and include, but are not limited to,
powerlines, water, sewer, and stormwater facilities, fiber optic cable, pump stations and
hydrants, switching boxes, and other structures normally found in a street right-of-way.
c. “Regional utilities” means utilities that serve more than one community or major attractions;
examples include, but are not limited to, two hundred thirty (230) kv power transmission lines,
natural gas transmission lines, and regional water storage tanks and reservoirs, regional water
transmission lines or regional sewer collectors and interceptors. Regional utilities may also
include facilities serving an entire community, such as subregional switching stations (one
hundred fifteen (115) kv and smaller), and municipal sewer, water, and storm water facilities.
Regional utilities include regional transmission pipelines for the bulk conveyance of natural gas,
or pipelines termed a distribution pipeline but having characteristics that fit the definition of a
transmission pipeline. Natural gas pipelines which are owned and operated by a gas utility
company regulated by the State Utilities and Transportation Commission and which are
distribution lines owned by the utility that provide natural gas service directly to county citizens
and businesses shall not be considered regional transmission lines.
6.7. “Utility development” means development including, but not limited to, facilities for distributing,
processing, or storage of water, sewage, solid waste, storm drainage, electrical energy including
electronic communications, and their administrative structures, as well as pipelines for petroleum
products, and fire fighting facilities. Power plants are considered industrial.
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23.1160.220 “V” definitions.1. “Vacation Rental Unit” means a single-family dwelling unit, detached accessory dwelling unit, or
accessory apartment that, for compensation, is rented as a single unit used to lodge individuals or
families for a period of less than 30 days and where the owner is not present in the rented unit
during the rental period. Individual sleeping rooms shall not be rented individually.
1.2. “Variance” means an adjustment in the application of this program’s bulk and dimensional
regulations to a particular site pursuant to WCC Chapter 23.60Title 22 (Land Use and Development).
2.3. “Vegetative stabilization” means planting of vegetation to retain soil and retard erosion, reduce
wave action, and retain bottom materials. It also means utilization use of temporary structures or
netting to enable plants to establish themselves in unstable areas.
3.4. “Vessel” means a floating structure that is designed primarily for navigation, is normally capable of
self-propulsion and use as a means of transportation, and meets all applicable laws and regulations
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pertaining to navigation and safety equipment on vessels, including, but not limited to, registration
as a vessel by an appropriate government agency. 23.1160.230 “W” definitions.
1. “Wall sign” means a sign placed upon and parallel to the exterior of a building.
2.1. “Waterbody” means a body of still or flowing water, fresh or marine, bounded by the OHWM.
3.2. “Water-dependent use” means a use or portion of a use that requires direct contact with the water
and cannot exist at a non-water location due to the intrinsic nature of its operations.
4.3. “Water-enjoyment use” means a recreational use, or other use facilitating public access to the
shoreline as the primary character of the use; or a use that provides for recreational use or aesthetic
enjoyment of the shoreline for a substantial number of people as a general character of the use and
that through the location, design and operation assure the public’s ability to enjoy the physical and
aesthetic qualities of the shoreline. In order to qualify as a water-enjoyment use, the use must be
open to the general public and the water-oriented space within the project must be devoted to the
specific aspects of the use that fosters shoreline enjoyment.
5.4. “Water-oriented use” means any one or a combination of water-dependent, water-related or waterenjoyment uses and serves as an all-encompassing definition, together with single-family
residences, for priority uses under the Act.
6.5. “Water quality” means the characteristics of water, including flow or amount, and related physical,
chemical, aesthetic, recreation-related, and biological characteristics.
7.6. “Water-related use” means a use or portion of a use that is not intrinsically dependent on a
waterfront location but depends upon a waterfront location for economic viability. These uses have
a functional relationship to the water, or the use provides a necessary support service for a waterdependent use and physical separation is not feasible.
8.7. “Watershed” means a geographic region within which water drains into a particular river, stream or
body of water. There are approximately 122 watersheds (e.g., Bertrand, Ten Mile, Dakota, Canyon
Creek, Lake Whatcom, Lake Samish) identified in WRIA 1 and WRIA 3. These are nested within
approximately 14 sub-basins (e.g., North Fork Nooksack, Drayton Harbor, Sumas River, Friday
Creek), which are nested within four basins (e.g., Nooksack River, Fraser River, Samish River,
Coastal).
9.8. “Watershed restoration plan” means a plan developed or sponsored by the Department of Fish and
Wildlife, the Department of Ecology, the Department of Transportation, a federally recognized
Indian tribe acting within and pursuant to its authority, a city, a county or a conservation district that
provides a general program and implementation measures or actions for the preservation,
restoration, recreation, or enhancement of the natural resource character and ecology of a stream,
stream segment, drainage area or watershed for which agency and public review have been
conducted pursuant to Chapter 43.21C RCW, the State Environmental Policy Act.
10.9. “Watershed restoration project” means a public or private project authorized by the sponsor of
a watershed restoration plan that implements the plan or part of the plan and consists of one or
more of the following activities:
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a. A project that involves less than 10 miles of stream reach, in which less than 25 cubic yards of
sand, gravel, or soil is removed, imported, disturbed or discharged, and in which no existing
vegetation is removed except as minimally necessary to facilitate additional plantings;
b. A project for the restoration of an eroded or unstable stream bank that employs the principles
of bioengineering, including limited use of rock as a stabilization only at the toe of the bank, and
with primary emphasis on using native vegetation to control erosive forces of flowing water; or
c. A project primarily designated to improve fish and wildlife habitat, remove or reduce
impediments to migration of fish, or enhance the fishery resource available for use by all of the
citizens of the state; provided, that any structures, other than a bridge or culvert or instream
habitat enhancement structure associated with the project, is less than 200 square feet in floor
area and is located above the ordinary high water mark.
11.10. “Weir” means a structure in a stream or river for measuring or regulating stream flow.
12.11. “Wet season” means the period generally between November 1st and March 30th of most years
when soils are wet and prone to instability. The specific beginning and end of the wet season can
vary from year to year depending on weather conditions.
13.12. “Wetlands” means areas that are inundated or saturated by surface water or ground water at a
frequency and duration sufficient to support, and that under normal circumstances support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs and similar areas. Wetlands do not include those artificial wetlands
intentionally created for non-wetland sites, including, but not limited to, irrigation and drainage
ditches, grass-lined swales, canals, detention facilities, wastewater treatment facilities, farm ponds,
and landscape amenities or those wetlands created after July 1, 1990, that were unintentionally
created as a result of the construction of a road, street, or highway. Wetlands may include those
artificial wetlands intentionally created from non-wetland areas to mitigate the conversion of
wetlands.
14.13. “Wetland edge” means the boundary of a wetland as delineated based on the definitions
contained in WCC this cChapter 16.16 (Critical Areas).
15.14. “Wood waste” means solid waste consisting of wood pieces or particles generated as a
byproduct or waste from the manufacturing of wood products, handling and storage of raw
materials and trees and stumps. This includes, but is not limited to, sawdust, chips, shavings, bark,
pulp, hog fuel, and log sort yard waste, but does not include wood pieces or particles containing
chemical preservatives such as creosote, pentachlorophenol, or copper-chrome-arsenate.
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23.1160.240 “X” definitions.
Reserved.

35
36

23.1160.250 “Y” definitions.
Reserved.

37
38

23.1160.260 “Z” definitions.
Reserved.
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Chapter 22.05 Project Permit Procedures
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22.05.010 Purpose and Applicability.
(1) The purpose of this chapter is to combine and consolidate the application, review, and approval
processes for project permits and appeals as defined in WCC 20.97.321 (Definitions). It is further
intended for this chapter to comply with the provisions of Chapter 36.70B RCW. These procedures
provide for a consolidated land use permit process and integrate the environmental review process
with the procedures for review of land use decisions.
(2) This chapter applies to the processing of project permit applications for development and appeals
related to the provisions of WCC Title 15, Buildings and Construction; WCC Title 16, Environment;
WCC Title 17, Flood Damage Prevention; WCC Title 20, Zoning; WCC Title 21, Land Division
Regulations; and WCC Title 23, Shoreline Management Program. The provisions of this chapter shall
apply to all project permit applications as defined in RCW 36.70B.020, and other administrative
decisions, as listed in the table in WCC 22.05.020 Table 1.
(3) The meaning of words used in this chapter shall be as defined in WCC Chapters 20.97 (Definitions) or
23.60 (Definitions), as appropriate to the permit being applied for.

16
17
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22.05.020 Project Permit Processing Table.
(1) Table 1. Project Permit Processing TableMarked boxes in the table below indicates the required
general steps for processing all project permit applications or administrative actions. Check marks
indicate a step is required; reference letters refer to the notes in subsection (2) of this section. The
requirements for each step listed in the top row of the table are provided in WCC 22.05.040
through 22.05.160, as indicated. Specific requirements for each project permit can be found through
the references given in the table.
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Table 1. Project Permit Processing Table

Permit Application
Processing Table

WCC Reference Pre-Application
for Specific
Required
Requirements (see 22.05.040)

Determination of
Completeness
Required
(see 22.05.050)

Open Record
Notice of
Notice of Open
County
Appeal Body
Site Posting
Hearing Held
Application
Record Hearing
Decision Maker (see 2.11.210, 2
Required
By:
Required
Required
(see 2.11.210, 2.05.160, 23.60.
(see 22.05.080)
(see 22.05.09
(see 22.05.070)
(see 22.05.090)
22.05.120)
150(H))
0)

Type I Applications (Administrative Decision with No Public Notice or Hearing)
Boundary Line
Adjustment

21.03

Building Permit

15.04

Natural Resource
Assessment

✓(fd)

Title 16

Commercial Site
Plan Review
Exempt Land
Division
Floodplain
Development Permit

21.03

✓

Director

Hearing
Examiner

✓

Director

Hearing
Examiner (ig)

✓

Director

Hearing
Examiner

✓

Director

Hearing
Examiner

✓

Director

Hearing
Examiner

Director

Hearing
Examiner

Title 17

Land Disturbance
Permit

15.04 and 20.8
0

✓

Director

Hearing
Examiner

Lot of Record/Lot
Consolidation

20.83 and 20.9
7.220

✓

Director

Hearing
Examiner

Nonconforming Use

20.83

✓

Director

Hearing
Examiner

Removal of Forest
Practices
Development
Moratorium

20.80.738(3)

Director

Hearing
Examiner

Shoreline Exemption

23.6022.05 &
07

Director

Hearing
Examiner

✓(a)

✓
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WCC Reference Pre-Application
Permit Application
for Specific
Required
Processing Table
Requirements (see 22.05.040)
Zoning Interpretation

Determination of
Completeness
Required
(see 22.05.050)

Open Record
Notice of
Notice of Open
County
Appeal Body
Site Posting
Hearing Held
Application
Record Hearing
Decision Maker (see 2.11.210, 2
Required
By:
Required
Required
(see 2.11.210, 2.05.160, 23.60.
(see 22.05.080)
(see 22.05.09
(see 22.05.070)
(see 22.05.090)
22.05.120)
150(H))
0)

22.20

Director

Hearing
Examiner

Type II Applications (Administrative Decision with Public Notice; No Public Hearing)
Administrative Use

20.84.235

Lot Consolidation
Relief

20.83.070

Reasonable Use (b)

16.16

✓

✓

✓

✓

✓

Director

Hearing
Examiner

✓

✓

✓

Director

Hearing
Examiner

✓

✓

✓

Director

Hearing
Examiner

Shoreline
Substantial (ca)

23.6022.05 &
07

✓(a)

✓

✓

✓

Shorelines
Director (db) Hearings Board
(hf)

Shoreline
Conditional Use for
single-family
development, uses,
and activities (ca)

23.6022.05 &
.07

✓(a)

✓

✓

✓

Director (db)

Hearing
Examiner

Zoning or Critical
Areas Minor
Variance, Minor

22.05.024

✓

✓

✓

✓

Director

Hearing
Examiner

Short Subdivision

21.04

✓

✓

✓

✓

Director

Hearing
Examiner

Hearing
Examiner

Superior Court

Type III Applications (Hearing Examiner Decision with Public Notice and Public Hearing)
Conditional Use

20.84.200

✓

✓

✓

✓

✓

Hearing
Examiner
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WCC Reference Pre-Application
Permit Application
for Specific
Required
Processing Table
Requirements (see 22.05.040)
Floodplain
Development
Variance

Title 17

Determination of
Completeness
Required
(see 22.05.050)

Open Record
Notice of
Notice of Open
County
Appeal Body
Site Posting
Hearing Held
Application
Record Hearing
Decision Maker (see 2.11.210, 2
Required
By:
Required
Required
(see 2.11.210, 2.05.160, 23.60.
(see 22.05.080)
(see 22.05.09
(see 22.05.070)
(see 22.05.090)
22.05.120)
150(H))
0)

✓

✓

✓

✓

Hearing
Examiner

Hearing
Examiner

Superior Court

Long Subdivision

21.05

✓

✓

✓

✓

✓

Hearing
Examiner

Hearing
Superior Court
Examiner (ge)

Binding Site Plan

21.07

✓

✓

✓

✓

✓

Hearing
Examiner

Hearing
Superior Court
Examiner (ge)

Reasonable Use
(ec)

16.16

✓

✓

✓

✓

✓

Hearing
Examiner

Hearing
Examiner

Superior Court

✓

✓

✓

✓

Hearing
Examiner

Hearing
Examiner

Superior Court

Removal of
Development
Moratorium

20.80.738(2)

Shoreline
Conditional Use

22.05 &
0723.60

✓(a)

✓

✓

✓

✓

Hearing
Examiner

Shorelines
Hearing
Hearings Board
Examiner (db)
(hf)

Shoreline
Substantial

22.05 &
0723.60

✓(a)

✓

✓

✓

✓

Hearing
Examiner

Shorelines
Hearing
Hearings Board
Examiner (db)
(hf)

Shoreline Variance

22.05 &
0723.60

✓(a)

✓

✓

✓

✓

Hearing
Examiner

Shorelines
Hearing
Hearings Board
Examiner (db)
(hf)

22.05.024 or 1
16.16.273

✓

✓

✓

✓

✓

Hearing
Examiner

Hearing
Examiner

Superior Court

✓

✓

Hearing
Examiner

County
Council

Superior Court

Zoning or Critical
Areas Major
Variance, Major

Type IV Applications (County Council Decision with Public Notice and Public Hearing)
Development
Agreement

2.11.205

✓

✓

✓
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WCC Reference Pre-Application
Permit Application
for Specific
Required
Processing Table
Requirements (see 22.05.040)

1

Determination of
Completeness
Required
(see 22.05.050)

Open Record
Notice of
Notice of Open
County
Appeal Body
Site Posting
Hearing Held
Application
Record Hearing
Decision Maker (see 2.11.210, 2
Required
By:
Required
Required
(see 2.11.210, 2.05.160, 23.60.
(see 22.05.080)
(see 22.05.09
(see 22.05.070)
(see 22.05.090)
22.05.120)
150(H))
0)

Major Project Permit

20.88

✓

✓

✓

✓

✓

Hearing
Examiner

County
Council

Superior Court

Planned Unit
Development

20.85

✓

✓

✓

✓

✓

Hearing
Examiner

County
Council

Superior Court

Check marks indicate a step is required; reference letters refer to the notes in subsection (2) of this section.
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(2) Project Permit Processing Table Notes. As indicated in Table 1the table in subsection (1) of this
section, project permits are subject to the following additional requirements:
(a) Pre-application conference subject to WCC Title 23, Shoreline Management Program.
(b) Single-family residential uses in critical areas or critical area buffers, except all uses in geological
hazardous areas and setbacks.
(c)(a)
Shoreline permit public hearing decision determined pursuant to
22.07.030(A) (Shoreline Substantial Development Permits)WCC Title 23, Shoreline Management
Program. If a public hearing is required the shoreline permit shall be processed as a Type III
application.
(d)(b)
Pursuant to Chapters 23.60 and 23.70WCC 22.07.060, final administrative
determinations or decisions as appropriate shall be filed with, or approved by, the Washington
State Department of Ecology.
(e)(c)
All reasonable use exception applications in geological hazardous areas and setbacks
and all non-single-family residential uses in critical areas or critical area buffers.
(f)(d)
Building permit pre-application conference, subject to WCC 15.04.020(A)(3)(a).
(g)(e)
The Hearing Examiner may choose to consult with the development standards technical
advisory committee concerning technical matters relating to land division applications.
(h)(f)
Whatcom County shall consider an appeal of a decision on a shoreline substantial
development permit, shoreline variance, or shoreline conditional use only when the applicant
waives his/her right to a single appeal to the Shorelines Hearings Board. When an applicant has
waived his/her right to a single appeal, such appeals shall be processed in accordance with the
appeal procedures of section WCC 23.60.1560(H) (Appeals).
(i)(g)
Except that appeals of WCC Title 15 fire and building code requirements shall be made
to the board of appeals per current building code, as adopted in WCC 15.04.010.
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22.05.024 Variances.
(1) Variances from the terms of Title 20 (Zoning) or Chapter 16.16 (Critical Areas Ordinance) may be
authorized in specific cases that will not be contrary to the public interest, and where, due to special
conditions, literal enforcement of the provisions of those codes would result in unnecessary
hardship. Generally, variances shall only be considered for dimensional standards, unless otherwise
specified in those codes. Under no circumstances shall a variance be granted that allows a use not
permissible or otherwise prohibited in the zoning district in which the subject property is located.
(2) There are two types of variances: Minor and Major Variances.
(a) Minor variances include those that are unlikely to have impacts on surrounding properties or
people. These shall be limited to variances for:
i. A reduction of up to 10% of a front yard setback
ii. A reduction in parking stall dimensions down to 9 feet by 18 feet.
ii.iii. A 25% to 50% reduction of critical area buffers pursuant to 16.16.273 (Variances).
(b) Major variances include all other variances.
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(3) The appropriate decision maker, as specified in 22.05.020 (Project permit processing table) shall
have the authority to grant variances when the conditions set forth in subsection (4) have been
found to exist. In such cases, a variance may be granted so that the spirit of the County’s land use
codes shall be observed, public safety and welfare secured, and substantial justice done.
(4) Before any variance may be granted, it shall be shown that the following circumstances are found to
apply:
(a) That any variance granted shall not constitute a grant of special privilege, be based upon
reasons of hardship caused by previous actions of the property owner, nor be granted for
pecuniary reasons alone;
(b) Because of special circumstances applicable to the subject property, including size, shape,
topography, location, or surrounding, the strict application of Title 20 (Zoning) or Chapter 16.16
(Critical Areas Ordinance) is found to cause a hardship and deprive the subject property of a use
or improvement otherwise allowed in its zoning district. Aesthetic considerations or design
preferences without reference to restrictions based upon the physical characteristics of the
property do not constitute sufficient hardship under this section;
(c) The granting of the variance will not be materially detrimental to the public welfare, or injurious
to the property or improvements in the vicinity and zone in which the subject property is
situated.
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22.05.026 Conditional Use Permits.
(1) Application. Conditional use permit applications shall be processed per the provisions of this
chapter.
(2) Conditional use permits shall be nontransferable unless said transfer is approved by the Hearing
Examiner.
(3) Approval Criteria. Before approving an application, the Director or Hearing Examiner shall ensure
that any specific standards of the zoning district defining the use are fulfilled, and shall find
adequate evidence showing that the proposed use at the proposed location:
(a) Will be harmonious and in accordance with the general and specific objectives of Whatcom
County’s Comprehensive Plan, zoning regulations, and any other applicable regulations.
(b) Will be designed, constructed, operated, and maintained so as to be harmonious and
appropriate in appearance with the existing or intended character of the general vicinity, and
that such use will not change the essential character of the same area.
(c) If located in a rural area (as designated in the Comprehensive Plan), will be consistent with rural
land use policies as designated in the rural lands element of the Comprehensive Plan.
(d) Will not be hazardous or disturbing to existing or future neighboring uses.
(e) Will be serviced adequately by necessary public facilities such as highways, streets, police and
fire protection, drainage structures, refuse disposal, water, sewers, and schools; or that the
persons or agencies responsible for the establishment of the proposed use shall be able to
provide adequately any such services.
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(f) Will not create excessive additional requirements at public cost for public facilities and services,
and will not be detrimental to the economic welfare of the community.
(g) Will not involve uses, activities, processes, materials, equipment, and conditions of operation
that will be detrimental to any persons, property, or the general welfare by reasons of excessive
production of traffic, noise, smoke, fumes, glare or odors.
(h) Will have vehicular approaches to the property which shall be so designed as not to create an
interference with traffic on surrounding public streets.
(i) Will not result in the destruction, loss or damage of any natural, scenic, or historic feature of
major importance.
(4) Approval Criteria for expansion of Fossil Fuel Refineries pursuant to WCC 20.68.153 and expansion
of Fossil Fuel Transshipment Facilities pursuant to WCC 20.68.154. Before approving an application,
the hearing examiner shall ensure that any specific standards of the zoning district defining the use
are fulfilled, and shall find adequate evidence showing that:
(a) The conditional use permit approval criteria listed under WCC 22.05.026(3) are met;
(b) Within shorelines, if applicable, County approval shall be contingent upon approval of a
shoreline permit;
(c) The applicant has documented to the County decision maker (as applicable):
(i) All of the anticipated types and volumes of substances to be processed, stored, or
transferred in bulk with the proposed expansion,
(ii) Changes in the Maximum Transshipment Capacity or the Maximum Atmospheric Crude
Distillation Capacity occurring as a result of the proposed expansion, as applicable; and
(iii) The mode of shipment vessels to be loaded or unloaded with the proposed equipment
and/or as a result of the proposed expansion.
(iv) The permit shall be limited exclusively to those types and volumes of materials or products
as documented and approved.
(d) Insurance requirements meet the provisions of WCC 22.05.125.
(e) Mitigation of transportation impacts consistent with Chapter 20.78 WCC, Transportation
Concurrency Management, and Chapter 16.24 WCC, Commute Trip Reduction.
(f) Mitigation of impacts to other services including fire and emergency response capabilities,
water supply and fire flow, to address risks created by expansions.
(g) Plans for stormwater and wastewater releases have been approved.
(h) Prior to commencement of any site preparation or construction activities, all necessary state
leases shall be acquired for any piers or aquatic lands improvements, and it shall be
demonstrated to the zoning administrator that the project applicant has met any federal or
state permit consultation requirements, including tribal treaty rights or the provisions of the
Magnuson Amendment through state and federal permitting decisions.
(i) The County decision maker may approve a conditional use permit with a condition to obtain
relevant leases and complete any necessary federal and state permitting requirements, and may
restrict the conditional use permittee from undertaking site preparation or construction
activities until it has fulfilled that condition.
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(j) The permittee must inform the county permitting authorities of a change in the aforementioned
disclosures so that the department can document current capacity levels to ensure that the
cumulative thresholds under WCC 20.68.153 or WCC 20.68.154 (as applicable) have not been
exceeded.
(k) The County decision maker shall include, in any approval of an application for an expansion, as
per 20.68.153 or 20.68.154, a condition that the permitted equipment shall only be used in the
manner described by the project proponent in the application and approved in the permit. The
application shall describe the intended use, including the type of fuel to be stored and, if located
at a Fossil Fuel Refinery or Renewable Fuel Refinery, whether the equipment will or will not be
used for transshipment.
(5) Revisions. The Hearing Examiner may administratively approve revisions to conditional use permits;
provided, that the proposed changes are within the scope and intent of the original permit. “Within
the scope and intent of the original permit” shall mean the following:
(a) Lot coverage and height may be increased a maximum of 10 percent from the provisions of the
original permit; provided, that:
(i) revisions involving new structures not shown on the original site plan shall require a new
permit;
(ii) any revisions shall not exceed height, lot coverage, setback, or any other requirements of
the regulations for the area in which the project is located; and,
(iii) any revisions shall be reviewed for consistency with the Comprehensive Plan;
(b) Landscaping may be added to a project without necessitating an application for a new permit;
provided, that the landscaping is consistent with conditions (if any) attached to the original
permit and is consistent with the regulations for the area in which the project is located;
(c) The use authorized pursuant to the original permit is not changed;
(d) No additional over-water construction will be involved for shoreline conditional use permits;
(e) No substantial increase in adverse environmental impact will be caused by the project revision.
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22.05.028 Administrative Approval Uses.
(1) Administrative approval applications shall be processed per the provisions of this Chapter.
(2) The Director of Planning and Development Services is authorized to approve, approve with
conditions, or deny all administrative approval use applications.
(3) Approval Criteria. Decisions for all administrative approval use permits shall be based upon
compliance with:
(a) The criteria established for the proposed use in the appropriate zone district;
(b) The Comprehensive Plan policies governing the associated land use designation;
(c) In rural areas, consideration will be given to the cumulative impacts of permitted uses in relation
to the governing Comprehensive Plan policies and zoning district; and
(d) The criteria of WCC 22.05.026 (Conditional Use Permits), subsection (3) (Approval Criteria).
(e) Additionally, decisions for administrative approval use permits for adult businesses shall be
based on the criteria in subsection (4) of this section.
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(4) Additional Approval Criteria for Adult Businesses. Prior to granting administrative approval for an
adult business, the Director shall find that the proposed use at the proposed location satisfies or will
satisfy all the following criteria:
(a) The adult business will be consistent with WCC 20.66.131 (Light Impact Industrial District,
Administrative Approval Uses).
(b) The adult business shall be closed from 2:00 a.m. to 10:00 a.m. if it contains:
(i) An adult eating or drinking establishment; or
(ii) An adult theater; or
(iii) Another adult commercial establishment; or
(iv) One or more viewing booths.
(c) If the adult business includes one or more viewing booths, the interior of the adult business will
incorporate all of the following measures:
(a) Each viewing booth shall have at least a three-foot wide opening where a customer enters
and exits the booth that is without doors, physical barriers, or visual barriers; and
(b) Each viewing booth shall have at least one 100-watt light bulb that is properly working and
turned on when business is open. The light bulb shall not be covered or otherwise shielded
except with a commercially available lighting fixture. A minimum of one 12-inch by 12-inch
durable metal sign shall be located at the entrance to each viewing booth area stating that
lights shall remain on; and
(c) Aisles or hallways adjacent to viewing booths shall be a minimum of five feet wide; and
(d) There shall be no holes or openings in common walls between viewing booths.
(d) Additionally for adult businesses containing one or more viewing booths, a condition of approval
shall allow an unannounced inspection by Whatcom County every six months during business
hours to ensure that measures in subsections (4)(c)(i) through (iv) of this section are being
implemented on an ongoing basis.
(5) Revisions. The Director may approve revisions to administrative approval use permits; provided,
that the proposed changes are within the scope and intent of the original permit. “Within the scope
and intent of the original permit” shall mean the following:
(a) Lot coverage and height may be increased a maximum of 10 percent from the provisions of the
original permit; provided, that:
(i) revisions involving new structures not shown on the original site plan shall require a
new permit; and
(ii) any revisions shall not exceed height, lot coverage, setback, or any other requirements
of the regulations for the area in which the project is located; and
(iii) any revisions shall be reviewed for consistency with the Comprehensive Plan;
(b) Landscaping may be added to a project without necessitating an application for a new permit;
provided, that the landscaping is consistent with conditions (if any) attached to the original
permit and is consistent with the regulations for the area in which the project is located;
(c) The use authorized pursuant to the original permit is not changed;
(d) No additional over-water construction will be involved for shoreline conditional use permits;
10
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(e) No substantial increase in adverse environmental impact will be caused by the project revision.
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22.05.030 Consolidated Permit Review.
The County shall integrate and consolidate the review and decision on two or more project permits
subject to this chapter that relate to the proposed project action unless the applicant requests
otherwise. Consolidated Type I, II, III and IV permits shall be reviewed under the process required for the
permit with the highest process type number per WCC 22.05.020. Level IV is considered the highest and
Level I is considered the lowest process type.
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22.05.040 Pre-Application Conference.
The purpose of a pre-application conference is to assist applicants in preparing development
applications for submittal to the County by identifying applicable regulations and procedures. It is not
intended to provide a staff recommendation on future permit decisions. Pre-application review does not
constitute acceptance of an application by the County nor does it vest an application, unless otherwise
indicated in Whatcom County Code.
(1) A pre-application conference is required as indicated in WCC 22.05.020, unless the Director or
designee grants a written waiver. For other permits, the applicant may request a pre-application
conference.
(2) The County shall charge the applicant a fee for a pre-application conference per the unified fee
schedule. If the County makes a determination of completeness on a project permit submitted
within one year of the notice of site-specific submittal requirements per subsection (6) of this
section, the pre-application fee shall be applied to the application cost.
(3) It is the responsibility of the applicant to initiate a pre-application conference through a written
application. The application shall, at a minimum, include all items identified on the pre-application
form and the department’s administrative manual. The applicant may provide additional
information to facilitate more detailed review.
(4) A pre-application conference shall be scheduled as soon as possible and held no later than 30
calendar days from the date of the applicant’s request, unless agreed upon by the applicant and the
County.
(5) The County shall invite the appropriate city to the pre-application meeting if the project is located
within that city’s urban growth area or which contemplates the use of any city utilities. Notice shall
also be given to appropriate public agencies and public utilities, if within 500 feet of the area
submitted in the application.
(6) The County should provide the applicant with notice of site-specific submittal requirements for
application no later than 14 calendar days from the date of the conference.
(7) A new pre-application conference shall be required if an associated project permit application is not
filed with the County within one year of the notice of site-specific submittal requirements per
subsection (6) of this section or the application is substantially altered, unless waived per
WCC 22.05.040(1).
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22.05.050 Application and Determination of Completeness.
(1) Project permit applications shall be submitted using current forms provided by the review authority.
The submittal shall include: all applicable fees per Chapter 22.25 WCC, all materials required by the
department’s administrative manual (unless waived pursuant to subsection (2), and all items
identified in the pre-application notice of site-specific submittal requirements. If a permit is denied,
no reapplication for the same or essentially similar development may be made until one year from
the date of denial.
(2) The Director may vary or waive the requirements provided in the department’s administrative
manual on a case-by-case basis, though may also require additional specific information depending
on the nature of the proposal and the presence of sensitive ecological features or issues related to
compliance with other county requirements.
(2)(3) Upon submittal by the applicant, the County will accept the application and note the date of
receipt. Receipt of an application does not constitute approval of the project proposal.
(3)(4) Within 14 calendar days of receiving the application, the County shall provide to the applicant a
written determination which states either that the application is complete or the application is
incomplete. To the extent known by the County, other agencies of local, state, or federal
government that may have jurisdiction shall be identified on the determination.
(4)(5) A project permit application is complete when it meets the submittal requirements of the
department’s administrative manual, includes items identified through the pre-application
conference process and contains sufficient information to process the application even if additional
information will be required. A determination of completeness shall not preclude the County from
requiring additional information or studies at any time prior to permit approval. A project permit
application shall be deemed complete under this section if the County does not issue a written
determination to the applicant that the application is incomplete by the end of the fourteenth
calendar day from the date of receipt.
(5)(6) If the application is determined to be incomplete, the following shall take place:
(a) The County will notify the applicant that the application is incomplete and indicate what is
necessary to make the application complete.
(b) The applicant shall have 90 calendar days from the date that the notification was issued to
submit the necessary information to the County. If the applicant does not submit the necessary
information to the County in writing within the 90-day period, the application shall be rejected.
The Director or designee may extend this period for an additional 90 calendar days upon written
request by the applicant.
(c) Upon receipt of the necessary information, the County shall have 14 calendar days to make a
determination and notify the applicant whether the application is complete or what additional
information is necessary.
(7) A determination of an incomplete application is an appealable final administrative determination,
subject to WCC 22.05.160(1).
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22.05.060 Vesting.
(1) Complete Applications. For a project permit application the department has determined to be
complete per WCC 22.05.050(4), the application shall be considered under the zoning or other land
use control ordinances in effect on the date the application was submitted to the department.
(2) Incomplete Applications. For a project permit application the department has determined to be
incomplete per WCC 22.05.050(5), the application shall be considered under the zoning or other
land use control ordinances in effect on the date the department determines the application to be
complete based on the necessary information required by the department.
(3) Applications Subject to Pre-Application Conference. Notwithstanding the provisions of subsections
(1) and (2) of this section, for a project permit application that is (a) subject to a pre-application
conference per WCC 22.05.020 and 22.05.040, (b) submitted no more than 28 calendar days from
the date the department issued its notice of site-specific submittal requirements, and (c)
determined complete by the department, the application shall be considered under the zoning or
other land use control ordinances in effect on the date the pre-application conference request was
submitted to the department.
(4) Continuation of Vesting. Building or land disturbance permit applications that are required to
complete a valid (i.e., not expired) project permit approval for project permits identified in the
following list (subsections (4)(a) through (m) of this section) shall vest to the zoning and land use
control ordinances in effect at the time the project permit application identified below was
determined complete:
(a) Administrative use;
(b) Commercial site plan review;
(c) Conditional use;
(d) Critical areas variance;
(e) Major project permit;
(f) Natural resource review;
(g) Planned unit development;
(h) Reasonable use exceptions(Type II and III);
(i) Shoreline conditional use permit;
(j) Shoreline exemption;
(k) Shoreline substantial;
(l) Shoreline variance;
(m) Zoning variance.
(5) Building Permit Applications within Recorded Long and Short Subdivisions and Binding Site Plans.
Building permit applications, including associated land disturbance permits, shall be governed by
conditions of approval, statutes, and ordinances in effect at the time of final approval pursuant to
RCW 58.17.170. Vesting duration for those building permit applications shall be governed by the
time limits established for long subdivisions in RCW 58.17.170, unless the County finds that a change
in conditions creates a serious threat to the public health or safety.
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(6) Building and Fire Code Requirements. Building and fire code provisions adopted per WCC
Title 15 vest at the time a building permit application is determined complete.
(7) Duration. Vesting status established through subsections (1) through (5) of this section runs with
the application and expires upon denial of the application by the County, withdrawal of the
application by the applicant, rejection of the application per WCC 22.05.050(5), expiration of the
application per WCC 22.05.130(1)(a)(i), or expiration of the approved permit per WCC 22.05.140.
22.05.070 Notice of Application.
(1) For Type II, III, and IV applications per WCC 22.05.020, the County shall issue a notice of application
within 14 calendar days of a determination of completeness. The date of notice shall be the date of
mailing.
(2) If the County has made a State Environmental Policy Act (SEPA) threshold determination of
significance concurrently with the notice of application, the County shall combine the determination
of significance and scoping notice with the notice of application.
(3) Notice shall include:
(a) The date of application, the date of determination of completeness for the application, and the
date of the notice of application;
(b) A description of the proposed project action and a list of the project permits included in the
application, and, if applicable, a list of any studies requested by the County;
(c) The identification of other permits not included in the application to the extent known by the
County;
(d) The identification of environmental reviews conducted, including notice of existing
environmental documents that evaluate the proposed project (including but not limited to
reports, delineations, assessments and/or mitigation plans associated with critical area reviews)
and, if not otherwise stated on the document providing notice of application, the location where
the application and any studies can be reviewed;
(e) Any other information determined appropriate by the County;
(f) A statement indicating those development regulations that will be used for project mitigation or
a determination of consistency if they have been identified at the time of notice;
(g) A statement of the minimum public comment period which shall be 14 calendar days for all
project permits except for shoreline substantial development, shoreline conditional use,
shoreline variance and major project permits for mitigation banks which shall have a minimum
comment period of no more than 30 calendar days;
(h) A statement of the right of any person to comment on the application and receive notice of and
participate in any hearings, request a copy of the decision once made and to appeal a decision
when allowed by law. The department may accept public comments at any time prior to the
close of the open record public hearing, or if there is no public hearing, prior to the decision on
the project permit. In addition, the statement shall indicate that any person wishing to receive
personal notice of any decisions or hearings must notify the department.
(4) The department shall issue a notice of application in the following manner:
14
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(a) The notice shall be published once in the official County newspaper and on the Whatcom
County website. The applicant shall bear the responsibility of paying for such notice.
(b) Additional notice shall be given using the following method:
i. For sites within urban growth areas: Application notice shall be sent to all property owners
within 300 feet of the external boundaries of the subject property as shown by the records
of the County assessor;
ii. For sites outside urban growth areas: Application notice shall be sent to all property owners
within 1,000 feet of the external boundaries of the subject property as shown by the records
of the County assessor.
The County shall send notices of application to neighboring cities and other agencies or tribes that
will potentially be affected, either directly or indirectly, by the proposed development. Notice shall
also be given to public utilities, if within 500 feet of the area submitted in the application.
All public comments received on the notice of application must be received by the department of
planning and development services by 4:30 p.m. on or before the last day of the comment period.
Except for a determination of significance, the County shall not issue its SEPA threshold
determination or issue a decision or recommendation on a permit application until the end of the
public comment period on the notice of application. If an optional Determination of Nonsignificance
(DNS) process is used, the notice of application and DNS comment period shall be combined.
Public notice given for project permit applications, SEPA documents, project hearings, and appeals
hearings as required by this chapter and other provisions of the County code may be combined
when practical, where such combined notice will expedite the permit review process, and where
provisions applicable to each individual notice are met through the combined notice.
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22.05.080 Posting of Application.
Where posting of public notice is required per WCC 22.05.020, the department shall post public notices
of the proposal on all road frontages of the subject property and adjacent shorelines on or before the
notice of application date and shall be visible to adjacent property owners and to passing motorists. Said
notices shall remain in place until three days after the comment period closes.
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22.05.090 Open Record Public Hearings.
(1) As shown inPursuant to WCC 22.05.020 (Project Permit Processing Table), Type III and Type IV
applications and appeals of Type I and Type II applications require an open record public hearing.
(2) These Open Record Hearing Notice. Public hearings are subject to theshall be noticed as followsing:
(a)a.
The Hearing Examiner shall publish a notice of open record hearing once in the official
County newspaper and on the Whatcom County website at least 14 calendar days prior to the
hearing. The notice shall consist of the date, time, place, and type of the hearing. In addition,
personal notice shall be provided to any person who has requested such notice in a timely
manner, consistent with WCC 22.05.070(3)(h) (Notice of Application).
(b)b.
Within two days of the published notice the applicant shall be responsible for posting
three copies of the notice in a conspicuous manner on the property upon which the use is
proposed. Notices shall be provided by the Hearing Examiner.
15

Formatted: List Paragraph, Indent: Left: 0",
Numbered + Level: 3 + Numbering Style: 1, 2,
3, … + Start at: 1 + Alignment: Left + Aligned
at: 2.13" + Indent at: 2.38"
Formatted: Indent: Left: 0.25", Numbered +
Level: 1 + Numbering Style: a, b, c, … + Start
at: 1 + Alignment: Left + Aligned at: 1.25" +
Indent at: 1.5"

Planning Commission Approved Draft (Updated w/ Council’s Cherry
Point Amendments)

SMP Update – Title 22 Amendments

October 29, 2021

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

(c)c.
An affidavit verifying distribution of the notice must be submitted to the Hearing
Examiner two working days prior to the open record hearing.
(d)d.
The Hearing Examiner shall send notice of an open record hearing to neighboring cities
and other agencies or tribes that will potentially be affected, either directly or indirectly by the
proposed development. The Hearing Examiner shall be responsible for such notification.
(e)e.
The applicant shall pay all costs associated with providing notice.
(2)(3) One Open Record Hearing. A project proposal subject to this chapter shall be provided with no
more than one open record hearing and one closed record hearing pursuant to RCW Chapter 36.70B
RCW. This restriction does not apply to an appeal of a determination of significance as provided in
RCW 43.21C.075.
(3)(4) Combined County and Agency Hearing. Unless otherwise requested by an applicant, the County
shall allow an open record hearing to be combined with a hearing that may be necessary by another
local, state, regional, federal or other agency for the same project if the joint hearing can be held
within the time periods specified in Chapter 22.05 WCC, or if the applicant agrees to waive such
time periods in the event additional time is needed in order to combine the hearings. The combined
hearing shall be conducted in Whatcom County pursuant to Chapter 36.70B RCW.
(4)(5) Quasi-judicial actions, including applications listed as Type III and IV applications in
WCC 22.05.020, are subject to the appearance of fairness doctrine, Chapter 42.36 RCW. The Hearing
Examiner shall administer the open record hearing and issue decisions or recommendations in
accordance with Chapter 42.36 RCW.
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22.05.100 Application Consistency Review and Recommendations.
(1) During project permit review, the review authority shall determine if the project proposal is
consistent with the County’s comprehensive plan, other adopted plans, and existing regulations and
development standards.
(1)(i)
For Type I and II applications, the conclusions of a consistency determination made
under this section shall be documented in the project permit decision.
(2)(ii)
For Type III and IV applications the department shall prepare a staff report on the
proposed development or action. Staff shall file one consolidated report with the Hearing
Examiner at least 10 calendar days prior to the scheduled open record hearing. The staff report
shall:
(i)i. Summarize the comments and recommendations of County departments, affected agencies,
special districts and public comments received within the 14-day or 30-day comment period
as established in WCC 22.05.070(6).
(ii)ii. Provide an evaluation of the project proposal for consistency as indicated in this section.
(iii)iii. Include recommended findings, conclusions, and actions regarding the proposal.
(2) Additional Requirements. For all project permit applications, if more information is required to
determine consistency at any time in review of the application, the department may issue a notice
of additional requirements. The applicant notice of additional requirements shall have allow the

16

Formatted: List Paragraph, Indent: Left: 0",
Numbered + Level: 1 + Numbering Style: 1, 2,
3, … + Start at: 1 + Alignment: Left + Aligned
at: 0.25" + Indent at: 0.5"
Formatted: Indent: Left: 0.25"

Formatted: Indent: Left: 0.63"

Planning Commission Approved Draft (Updated w/ Council’s Cherry
Point Amendments)

SMP Update – Title 22 Amendments

October 29, 2021

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

applicant 180 calendar days from the date of issuance of said notice to submit all required
information.
(3) Permit Inactivity. Any application that remains inactive for a period of 180 days shall expire and a
new application and repayment of fees shall be required to reactivate the proposal; provided, that
Tthe Director or designee may grant a 1-year extension for good cause extend this period for no
more than cumulative 24 months upon written request by the applicant, provided the request is
submitted before the end of the first 180-day period. A notice of additional requirements is not a
final administrative determination.
(4) Burden of Proof. Permit applicants/proponents have the burden of proving that the proposed
development is consistent with all applicable policies and regulations
(3)(5) Permit conditions. In granting, revising, or extending a permit, the decision maker may attach
such conditions, modifications, or restrictions thereto regarding the location, character, and other
elements of the proposed development deemed necessary to assure that the development will be
consistent with the applicable policies and regulations (including the policies and provisions of the
Shoreline Management Act for shoreline permits). In cases involving unusual circumstances or
uncertain effects, a condition may be imposed to require monitoring with future review or
reevaluation to assure conformance. If the monitoring plan is not implemented, the permittee may
be found to be noncompliant and the permit may be revoked in accordance with WCC 22.05.150
(Permit Revocation).
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22.05.110 Final Decisions – Type I, II, and III applications.
(1) The Director or designee’s final decision on all Type I or II applications shall be in the form of a
written determination or permit. The determination or permit may be granted subject to conditions,
modifications, or restrictions that are necessary to comply with all applicable codes.
(2) The Hearing Examiner’s final decision on all Type III applications per WCC 22.05.020 or appeals per
WCC 22.05.160(1) shall either grant or deny the application or appeal.
(a) The Hearing Examiner may grant Type III applications subject to conditions, modifications or
restrictions that the Hearing Examiner finds are necessary to make the application compatible
with its environment, carry out the objectives and goals of the comprehensive plan, statutes,
ordinances and regulations as well as other official policies and objectives of Whatcom County.
(b) Requirements:
(i) Performance bonds or other security, acceptable to the prosecuting attorney, may be
required to ensure compliance with the conditions, modifications and restrictions.
(ii) Fossil or Renewable Fuel Refinery or Fossil or Renewable Fuel Transshipment Facilities: The
applicant shall provide insurance or other financial assurance acceptable to the prosecuting
attorney consistent with Section 22.05.125.
(c) The Hearing Examiner shall render a final decision within 14 calendar days following the
conclusion of all testimony and hearings. Each final decision of the Hearing Examiner shall be in
writing and shall include findings and conclusions based on the record to support the decision.
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(d) No final decision of the Hearing Examiner shall be subject to administrative or quasi-judicial
review, except as provided herein.
(e) The applicant, any person with standing, or any County department may appeal any final
decision of the Hearing Examiner to superior court, except as otherwise specified in
WCC 22.05.020.
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22.05.120 Recommendations and Final Decisions to County Council – Type IV Applications.
(1) For Type IV applications per WCC 22.05.020 the Hearing Examiner’s recommendations to the County
Council may be to grant, grant with conditions or deny an application. The Hearing Examiner’s
recommendation may include conditions, modifications or restrictions as may be necessary to make
the application compatible with its environment, carry out the objectives and goals of the
comprehensive plan, statutes, ordinances and regulations as well as other official policies and
objectives of Whatcom County.
(2) Each recommended decision of the Hearing Examiner for an application identified as a Type IV
application per WCC 22.05.020 shall be in writing to the clerk of the County Council and shall include
findings and conclusions based upon the record to support the decision. Such findings and
conclusions shall also set forth the manner in which the decision carries out and conforms to the
County’s comprehensive plan and complies with the applicable statutes, ordinances or regulations.
(3) The deliberation of the County Council on quasi-judicial actions shall be in accordance with
WCC 22.05.090(4) and Chapter 42.36 RCW.
(4) For planned unit developments and major project permits the following shall apply:
(a) The recommendation of the Hearing Examiner regarding planned unit developments and major
project permits shall be based upon the criteria set forth in WCC 20.85.335 and 20.88.130,
respectively.
(b) The Hearing Examiner shall file the recommendation with the clerk of the County Council within
21 calendar days following the conclusion of the open record hearing.
(c) The County Council shall conduct the following within the specified time frames, except as
provided in subsection (4)(c)(iii) of this section:
i. Hold a public meeting, not an open record public hearing, to deliberate on the project
application within 28 calendar days after receiving the Hearing Examiner’s recommendation.
ii. Issue a final written decision within 21 calendar days of the public meeting.
iii. The County Council may exceed the time limits in subsection (4)(c)(i) or (ii) of this section if
the County Council meeting schedule does not accommodate a meeting within the above
time frames, or if the County Council makes written findings that a specified amount of
additional time is needed to process a specific application or project type, per
RCW 36.70B.080(1).
(5) The County Council’s final written decision may include conditions when the project is approved and
shall state the findings of fact upon which the decision is based.
(a) Performance bonds or other security, acceptable to the prosecuting attorney, may be required
to ensure compliance with the conditions, modifications and restrictions.
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(b) Fossil or Renewable Fuel Refinery or Fossil or Renewable Fuel Transshipment Facilities: The
applicant shall provide insurance or other financial assurance acceptable to the prosecuting
attorney consistent with Section 22.05.125.
(6) Any deliberation or decision of the County Council shall be based solely upon consideration of the
record established by the Hearing Examiner, the recommendations of the Hearing Examiner and the
criteria set forth in applicable County code, the County Comprehensive Plan if applicable, and the
County Shoreline Management Program, including compliance with SEPA, WAC 197-11 (SEPA Rules)
as adopted and modified in the County Code, and the County’s adopted SEPA policies.
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22.05.125 Proof of Insurance for Hazards Created in the County
For expansion projects requiring approval under a Conditional Use Permit or Major Project Permit at
new or existing facilities per WCC 20.68.153 or WCC 20.68.154, financial assurance for the benefit of
Whatcom County shall be required. For such expansion projects, a permittee must demonstrate proof of
financial assurance (such as trust funds, letters of credit, insurance, self-insurance, financial tests,
corporate guarantees, payment bonds, or performance bonds) sufficient to comply with the financial
responsibility requirements set forth in State and Federal law, as applicable, prior to permit approval by
a Whatcom County Decision Maker. If the financial assurance is in the form of insurance policies, the
policies must name Whatcom County as an additional insured and provide Whatcom County with a
certificate of insurance to that effect.
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The permittee must maintain the approved level of financial assurance coverage for new or expanded
uses while operating the permitted facility. At the request of the permittee, the Whatcom County
Decision Maker may approve new or altered forms of financial assurance to meet the requirements of
this section, provided that the new or altered form is consistent with the scope and intent of the original
permit condition.

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

22.05.126 Supplemental Procedures for Fossil Fuel Refinery and Fossil Fuel Transshipment Facility
Permitting
(1) Upon request of the County, Fossil Fuel Refineries or Fossil Fuel Transshipment Facilities shall fill out
a supplemental checklist for the purpose of determining whether a project qualifies as a permitted
use or requires a conditional use permit as specified in WCC 20.68.153 or WCC 20.68.154. The
checklist shall contain supplemental information to include:
(a) Impact on Maximum Atmospheric Crude Distillation Capacity (MACDC), Maximum
Transshipment Capacity, and fossil fuel unit train shipment frequency from the proposed
activity;
(b) Confirmation of the acceptance of potential permit conditions as outlined in 20.68.068
subsection (23);
(c) Applicant name, property owner information, and parcel information as appropriate; and
(d) An attestation by the applicant regarding the accuracy of the information contained therein,
signed by the applicant and certified by a Notary Public.
(2) Confidential Business Information
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(a) For the purpose of checklists, permit applications and all other materials submitted by Fossil
Fuel Refineries or Fossil Fuel Transshipment Facilities for activities in the Cherry Point Heavy
Impact Industrial District, the following shall apply:
(i) The applicant shall clearly identify information the applicant considers to be Confidential
Business Information, not subject to disclosure under chapter 42.56 RCW (Public Records
Act) and/or WCC 1.32.090. If such information is contained in submittal documents, the
applicant shall submit two copies of materials for County use as follows:
1.
A copy with Confidential Business Information clearly identified, with a watermark
indicating the document contains such information; and
2.
A copy with Confidential Business Information redacted, and a watermark added
indicating that the document does not contain such information and is suitable for
public disclosure.
(ii) Confidential Business Information may include:
1.
Processing equipment technical specifications on internals, sidestream/pumparounds,
design specifications, and process controls;
2.
Process unit design, instrumentation and controls;
3.
Feedstock, product, or process unit pump capacity and configuration; and
4.
Contractual agreements and all terms contained therein.
(iii) The information listed above is not meant to be all-inclusive. Other information related to
the applicant’s processing activities, feedstock and product purchase, and/or sale and
transportation methods and costs may be Confidential Business Information and, if so, shall
be marked as such when submitted.
(iv) Calculation and permit material submittals may contain, but are not required to contain any
of the above information.
(v) Where no increase to MACDC, Maximum Transshipment Capacity, or unit train frequency is
proposed, submittal of Confidential Business Information specifically related to the criteria
of WCC 20.68.153 and WCC 20.68.154 shall not be required to be submitted with the permit
application materials.
(3) Where calculations are to be submitted for Maximum Transshipment Capacity of Maximum
Atmospheric Crude Distillation Capacity, the applicant shall provide calculations performed and
certified by a professional engineer licensed in the state of Washington, clearly indicating the impact
on MACDC and Transshipment Capacity. Confidential Business Information shall be clearly identified
as required by WCC 22.05.126(2)(a)(i) above.
(4) If the County receives a public records request for records containing information the applicant has
clearly indicated to be Confidential Business Information pursuant to WCC 22.05.126(2)(a)(i), the
County will notify the applicant of the request and provide the applicant with at least 30 days to file
for an injunction under RCW 42.56.540 to prevent the disclosure of such information. If the
applicant does not file for an injunction within the period of time set by the County, the County will
disclose the records containing the information that the applicant has designated as Confidential
Business Information pursuant to WCC 22.05.126(2)(a)(i).
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22.05.130 Permit Review Time Frames.
(1) The County shall issue a notice of final decision for all permit types, including procedures for
administrative appeal and notice that affected property owners may request a change in valuation
for property tax purposes, to the applicant, the Whatcom County assessor, and any person who
requested notice or submitted substantive comments on the application within 120 calendar days of
the date the department determined the application complete, except as provided below:
(a) The following time periods shall be excluded from the calculation of the number of days
elapsed:
i. Any period during which the applicant has been required by the County to correct plans,
perform required studies, or provide additional, required information through a notice of
additional requirements, per WCC 22.05.100(3). The period shall be calculated from the
date the County issues a notice of additional requirements until the date the County
receives all of the requested additional information;
ii. Any period during which an environmental impact statement is being prepared following a
determination of significance pursuant to Chapter 43.21C RCW and WCC Title 16;
iii. The period specified for administrative appeals of project permits as provided in
Chapter 2.11 WCC;
iv. The period specified for administrative appeals of development standards as provided in
WCC 12.08.035(I);
v. Any period in which the applicant has not met public notification requirements;
vi. Any period of time mutually agreed upon in writing by the applicant and the County.
(b) The time limits established by this section shall not apply to a project permit application that:
i. Requires an amendment to the Whatcom County comprehensive plan or a development
regulation in order to obtain approval.
ii. Requires approval of a new fully contained community as provided in RCW 36.70A.350, a
master planned resort as provided in RCW 36.70A.360, or the siting of an essential public
facility as provided in RCW 36.70A.200.
iii. Is substantially revised by the applicant, including all redesigns of proposed land divisions, in
which case a new time period shall start from the date at which the revised project
application is determined to be complete.
(c) Additionally, for shoreline permits and exemptions, and pursuant to WAC 173-27-125, the
following special procedures apply to Washington State Department of Transportation (WSDOT)
projects:
i. Pursuant to RCW 47.01.485, the Legislature established a target of 90 days review time for
local governments.
i.ii. Pursuant to RCW 90.58.140, WSDOT projects that address significant public safety risks may
begin twenty-one days after the date of filing if all components of the project will achieve no
net loss of shoreline ecological functions.
(c)(d)
The County may extend notice of final decision on the project if the County can
document legitimate reasons for such a delay. In such a case the County shall provide written
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notice to the applicant at least 14 calendar days prior to the deadline for the original notice of
final decision. The notice shall include a statement of reasons why the time limits have not been
met and a date of issuance of a notice of final decision.
(2) If an applicant believes a project permit application has not been acted upon by the County in a
timely manner or otherwise consistent with this chapter, the applicant or authorized representative
may request a meeting with the Director to resolve the issue. Within 14 calendar days of after the
meeting, the Director shall:
(a) Approve the permit if it is within the Director’s authority to do so, provided the approval would
not violate state or County regulations; or
(b) Deny the permit if it is within the Director’s authority to do so; or
(c) Respond in writing with the department’s position, or a mutually acceptable resolution of the
issue, which may include a partial refund of application fees at the Director’s discretion.
(3) Any final order, permit decision or determination issued by Whatcom County shall include a notice
to the applicant of his or her appeal rights per WCC 22.05.160 (Appeals).
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22.05.140 Expiration of Project Permits.
(1) This section shall apply to non-shoreline project permits and shoreline statements of exemption.
Expiration of shoreline permits shall be subject to the rules of WCC 22.07.080 (Expiration of
Shoreline Permits).
(1)(2) Project permit approval status shall expire two years from the date of approval except where a
different duration of approval is authorized by Whatcom County Code, or is established by a court
decision or state law, or executed by a development agreement. The decision maker may extend
this period up to one year from the date of original expiration upon written request by the
applicant.
(2)(3) Any complete project permit application for which no information has been submitted in
response to the department’s notice of additional requirements per WCC 22.05.100(3) shall expire
at the end of the time limit established in 22.05.100(3).
(3)(4) For projects that have received a SEPA determination of significance per Chapter 16.08 WCC, all
underlying project permit applications shall expire when one of the following occurs:
(a) The applicant has not in good faith maintained a contract with a person or firm to complete the
environmental impact statement (EIS) as specified in the scoping document. The applicant is
responsible for informing the County of the status of such contract. If there is no notice given to
the County, all underlying project permit applications shall expire upon the end date of the
contract; or
(b) The mutually agreed time frame to complete the draft EIS or final EIS has lapsed.
(4) Project permits which received preliminary approval or a final decision prior to February 22, 2009,
that did not include an expiration time frame in the conditions of approval shall expire on June 16,
2020.
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22.05.150 Permit Revocation Procedure.
(1) Upon notification by the Director that a substantial violation of the terms and conditions of any
previously granted zoning conditional use, shoreline substantial development, or shoreline
conditional use permit exists, the Hearing Examiner shall issue a summons as per WCC 2.11.220 to
the permit holder requiring said permit holder to appear and show cause why revocation of the
permit should not be ordered. Failure of the permit holder to respond may be deemed good cause
for revocation.
(2) Upon issuance of a summons as set forth in subsection (1) of this section, the Hearing Examiner shall
schedule an open record hearing to review the alleged violations. The summons shall include notice
of the hearing and shall be sent to the permit holder and the Director of planning and development
services no less than 12 calendar days prior to the date of the hearing. At the hearing the Hearing
Examiner shall receive evidence of the alleged violations and the responses of the permit holder, as
per the business rules of the Hearing Examiner’s office. Testimony shall be limited to that of the
division and the permit holder except where additional evidence would be of substantial value in
determining if revocation should be ordered. The land use division’s evidence may include the
testimony of witnesses.
(3) Upon a showing of violation by a preponderance of the evidence as alleged, the Hearing Examiner
may revoke the permit or allow the permit holder a reasonable period of time to cure the violation.
If the violation is not cured within the time set by the Hearing Examiner, the permit shall be
revoked. Where a time to cure the violation has been set out, no further hearing shall be necessary
prior to the revocation. The permit holder shall have the burden of proving that the violation has
been cured within the time limit previously set. Such evidence as is necessary to demonstrate that
the violation has been cured may be submitted to the Hearing Examiner by either the permit holder
or the Director of planning and development services. Any revocation shall be accompanied by
written findings of fact and conclusions of law. The permit holder shall be notified of any revocation
within 14 calendar days of the revocation.
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22.05.160 Appeals.
(1) Any person with standing may appeal any order, final permit decision, or final administrative
determination made by the Director or designee in the administration or enforcement of any
chapter to the Hearing Examiner, who has the authority to hear and decide such appeals per
WCC 2.11.210.
(a) To be valid, an appeal shall be filed, on a form provided by the department, with the
department within 14 calendar days of the issuance of a final permit decision and shall be
accompanied by a fee as specified in the Unified Fee Schedule. The written appeal shall include:
i. The action or decision being appealed and the date it was issued;
ii. Facts demonstrating that the person is adversely affected by the decision;
iii. A statement identifying each alleged error and the manner in which the decision fails to
satisfy the applicable decision criteria;
iv. The specific relief requested; and
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v. Any other information reasonably necessary to make a decision on the appeal.
(b) The Hearing Examiner shall schedule an open record public hearing on the appeal to be held
within 60 calendar days following the department’s receipt of the application for appeal unless
otherwise agreed upon by the County and the appellant.
(c) A party who fails to appeal within 14 calendar days is barred from appeal, per
Chapter 2.11 WCC.
(d) The business rules of the Hearing Examiner shall govern appeal procedures. The Hearing
Examiner shall have the authority granted in the business rules, and that authority is
incorporated herein by reference. See also WCC 2.11.220.
(2) For non-shoreline permits, The applicant, any person with standing, or any County department may
appeal any final decision of the Hearing Examiner to superior court or other body as specified by
WCC 22.05.020. The appellant shall file a written notice of appeal within 21 calendar days of the
final decision of the Hearing Examiner, as provided in RCW 36.70C.040.
(2)(3) For shoreline permits, after the issuance of the appeal determination, a party with standing
may appeal to the Shorelines Hearings Board a decision on a shoreline substantial development
permit, shoreline variance, or shoreline conditional use pursuant to RCW 90.58.180 within 21 days
of the “date of filing” as defined in this program and RCW 90.58.140(6). The appeal to the Shorelines
Hearing Board shall be filed in accordance with the provisions of Chapter 461-08C WAC. Appeals of a
decision of the Department of Ecology shall be filed in accordance with the provisions of Chapter
461-08C WAC.
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22.05.170 Annual Report.
Staff shall prepare an annual report on the implementation of this chapter and submit it to the Council.
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22.05.180 Interpretation, Conflict and Severability.
(1) Interpret to Protect Public Welfare. In the event of any discrepancies between the requirements
established herein and those contained in any other applicable regulation, code or program, the
regulations which are more protective of the public health, safety, environment and welfare shall
apply.
(2) Severability. The provisions of this chapter are severable. If a section, sentence, clause, or phrase of
this title is adjudged by a court of competent jurisdiction to be invalid, the decision shall not affect
the remaining portions of this chapter.
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23.60.00522.07.010 General Requirements.
A. In addition to the requirements of WCC Chapter 22.05 (Project Permits), shoreline permits shall be
subject to the provisions of this chapter.
B. To be authorized, all shoreline activities, uses, and developments shall be planned and carried
outdone in a manner that is consistent with this program and the policy of the Shoreline
Management Act as required by RCW 90.58.140(1), regardless of whether a shoreline permit,
statement of exemption, shoreline variance, or shoreline conditional use permit is required.
C. All final shoreline substantial development, variance, and conditional use permit decisions or
recommendations shall be filed with the Department of Ecology pursuant to WCC 22.07.060.
D. A development or use that is listed as a shoreline conditional use pursuant to this program or is an
unlisted use must obtain a shoreline conditional use permit even if the development or use does not
require a substantial development permit.
E. When a development, use, or activity is proposed that does not comply with the bulk, dimensional
and/or performance standards of the program, such development or use shall only be authorized by
approval of a shoreline variance even if the development or use does not require a substantial
development permit.
F. All permits or statements of exemption issued for development, use, or activity within shoreline
jurisdiction shall include written findings prepared by the Director, including compliance with bulk
and dimensional standards and policies and regulations of this program. The Director may attach
conditions to the approval to project permits as necessary to assure consistency of the project with
the Act and the program.
G. Pursuant to WAC 173-27-044, requirements to obtain a substantial development permit, shoreline
conditional use permit, shoreline variance, letter of exemption, or other review conducted by a local
government to implement the Shoreline Management Program do not apply to:
1. Remedial Action. Any person conducting a remedial action at a facility pursuant to a consent
decree, order, or agreed order issued pursuant to chapter 70.105D RCW, or to the Department
of Ecology (Ecology) when it conducts a remedial action under chapter 70.105D RCW. Ecology
must ensure compliance with the substantive requirements of this chapter through the consent
decree, order, or agreed order issued pursuant to chapter 70.105D RCW, or during the Ecologyconducted remedial action, through the procedures developed by Ecology pursuant to RCW
70.105D.090;
2. Boatyard Facilities. Any person installing site improvements for stormwater treatment in an
existing boatyard facility to meet requirements of a national pollutant discharge elimination
system stormwater general permit. Ecology must ensure compliance with the substantive
requirements of this chapter through the review of engineering reports, site plans, and other
documents related to the installation of boatyard stormwater treatment facilities; or
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3. Washington State Department of Transportation (WSDOT) facility maintenance and safety
improvements. Any Washington State Department of Transportation (WSDOT) projects or
activities that meet the conditions of RCW 90.58.356.
A.H.
All applications for shoreline substantial development permits or permit revisions shall be
submitted to the Department of Ecology upon a final decision by local government pursuant to WAC
173-27-130. “Final decision by local government” shall mean the order of ruling, whether it be an
approval or denial, that is established after all local administrative appeals related to the permit
have concluded or the opportunity to initiate such appeals has lapsed.
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23.60.22.07.020 Exemptions from Shoreline Substantial Development Permits process.
A. 23.60.021 Application and interpretation.
1. An exemption from the substantial development permit process is not an exemption from
compliance with the Act, or this program, or from any other regulatory requirements. To be
authorized, all uses, and developments, and activities must be consistent with the policies and
regulatory provisions of this program and the Act. A statement of exemption shall be obtained
for exempt activities consistent with the below provisions of WCC 23.60.020.
2. Exemptions shall be construed narrowly. Only those developments that meet the precise terms
of one or more of the listed exemptions may be granted exemptions from the substantial
development permit process.
3. The burden of proof that a development, or use, or activity is exempt is on the
applicant/proponent of the exempt development action.
4. If any part of a proposed development is not eligible for exemption, then a substantial
development permit is required for the entire project.
5. A development or use that is listed as a conditional use pursuant to this program or is an
unlisted use, must obtain a conditional use permit even if the development or use does not
require a substantial development permit.
6. When a development or use is proposed that does not comply with the bulk, dimensional
and/or performance standards of the program, such development or use shall only be
authorized by approval of a shoreline variance even if the development or use does not require
a substantial development permit.
7. All permits or statements of exemption issued for development or use within shoreline
jurisdiction shall include written findings prepared by the administrator, including compliance
with bulk and dimensional standards and policies and regulations of this program. The
administrator may attach conditions to the approval of exempt developments and/or uses as
necessary to assure consistency of the project with the Act and the program.
B. 23.60.022 Exemptions listed.
1.B. The following activities shall be considered exempt from the requirement to obtain a shoreline
substantial development permit. A statement of exemption, as provided for in WCC 23.60.023 of
this program shall be required for those activities listed in WCC 23.60.023(B) and (C).Certain
developments, uses, or activities are exempt from the substantial development permit
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requirements of the Act and this program. These developments, uses, or activities are those set
forth in WAC 173-27-040 (or as amended), and do not meet the definition of substantial
development under RCW 90.58.030(3)(e). A summary of exempt developments is listed below, the
application of which shall be guided by WAC 173-27-040 (or as amended).
2.1. Any development of which the total cost or fair market value, whichever is higher, does not
exceed $5,7187,047, or as amended by the state Office of Financial Management, if such
development does not materially interfere with the normal public use of the water or shorelines
of the state. For the purposes of determining whether or not a permit is required, the total cost
or fair market value shall be based on the value of development that is occurring on shorelines
of the state as defined in RCW 90.58.030(2)(c). The total cost or fair market value of the
development shall include the fair market value of any donated, contributed or found labor,
equipment or materials.
3.2. Normal maintenance or repair of existing structures or developments, including damage by
accident, fire or elements. Normal maintenance includes those usual acts to prevent a decline,
lapse or cessation from a lawfully established condition. Normal repair means to restore a
development to a state comparable to its original condition within a reasonable period after
decay or partial destruction except where repair causes substantial adverse effects to the
shoreline resource or environment. Replacement of a structure or development may be
authorized as repair where such replacement is the common method of repair for the type of
structure or development and the replacement structure or development is comparable to the
original structure or development including but not limited to its size, shape, configuration,
location and external appearance and the replacement does not cause substantial adverse
effects to shoreline resources or the environment.
4.3. Construction of the normal protective bulkhead common to single-family residences. A normal
protective bulkhead includes those structural and nonstructural developments installed at or
near, and parallel to, the ordinary high water mark for the sole purpose of protecting an existing
single-family residence and appurtenant structures from loss or damage by erosion. A normal
protective bulkhead is not exempt if constructed for the purpose of creating dry land. When a
vertical or near vertical wall is being constructed or reconstructed, not more than one cubic yard
of fill per one foot of wall may be used for backfill. When an existing bulkhead is being repaired
by construction of a vertical wall fronting the existing wall, it shall be constructed no further
waterward of the existing bulkhead than is necessary for construction of new footings. When a
bulkhead has deteriorated such that an ordinary high water mark has been established by the
presence and action of water landward of the bulkhead then the replacement bulkhead must be
located at or near the actual ordinary high water mark. Beach nourishment and bioengineered
erosion control projects may be considered a normal protective bulkhead when any structural
elements are consistent with the above requirements and when the project has been approved
by the Washington Department of Fish and Wildlife.
5.4. Emergency construction necessary to protect property from damage by the elements. An
emergency is an unanticipated and imminent threat to public health, safety or the environment
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that requires immediate action within a time too short to allow full compliance with this
program. Emergency construction does not include development of new permanent protective
structures where none previously existed. Where new protective structures are deemed by the
administratorDirector to be the appropriate means to address the emergency situation, upon
abatement of the emergency situation the new structure shall be removed or any permit that
would have been required, absent an emergency, pursuant to Chapter 90.58 RCW, Chapter 17327 WAC or this program, shall be obtained. All emergency construction shall be consistent with
the policies of Chapter 90.58 RCW and this program. As a general matter, flooding or other
seasonal events that can be anticipated and may occur but that are not imminent are not an
emergency.
6.5. Construction and practices normal or necessary for farming, irrigation, and ranching activities,
including agricultural service roads and utilities, construction of a barn or similar agricultural
structure, and the construction and maintenance of irrigation structures including, but not
limited to, head gates, pumping facilities, and irrigation channels; provided, that this exemption
shall not apply to agricultural activities proposed on land not in agricultural use on December
17, 2003; and further provided, that a feedlot of any size, all processing plants, other activities of
a commercial nature, or alteration of the contour of the shorelands by leveling or filling other
than that which results from normal cultivation shall not be considered normal or necessary
farming or ranching activities. A feedlot shall be an enclosure or facility used or capable of being
used for feeding livestock hay, grain, silage, or other livestock feed, but shall not include land for
growing crops or vegetation for livestock feeding and/or grazing, nor shall it include normal
livestock wintering operations.
7.6. Construction or modification, by or under the authority of the Coast Guard or a designated port
management authority, of navigational aids such as channel markers and anchor buoys.
8.7. Construction on shorelands by an owner, lessee, or contract purchaser of a single-family
residence for their own use or for the use of their family, which residence does not exceed a
height of 35 feet above average grade level and that meets all requirements of the state agency
or local government having jurisdiction thereof. Single-family residence means a detached
dwelling designed for and occupied by one family including those structures and developments
within a contiguous ownership which are a normal appurtenance as defined in Chapter 23.60
WCC 23.110.010.
9.8. Construction of a dock, including a shared moorage, designed for pleasure craft only, for the
private noncommercial use of the owners, lessee, or contract purchaser of a single-family or
multifamily residence. A dock is a landing and moorage facility for watercraft and does not
include recreational decks, storage facilities or other appurtenances. The private dock
exemption applies if either:
a. In salt waters, the fair market value of the dock does not exceed $2,500; or
b. In fresh waters the fair market value of the dock does not exceed:
i. $20,000 for docks that are constructed to replace existing docks, are of equal or lesser
square footage than the existing dock being replaced
28
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ii. $10,000 for all other docks constructed in fresh waters,
but However, if subsequent construction having a fair market value exceeding $2,500 occurs
within five years of the completion of the prior construction, and the combined fair market
value of the subsequent and prior construction exceeds the amount specified above, the
subsequent construction shall be considered a substantial development for the purpose of this
program. For the purpose of this section, saltwater shall include the tidally influenced marine
and estuarine water areas of the state including the Pacific Ocean, Strait of Juan de Fuca, Strait
of Georgia, and Puget Sound local marine waters and all associated bays, inlets, and estuaries.
10.9.
Operation, maintenance, or construction of canals, waterways, drains, reservoirs, or
other facilities that now exist or are hereafter created or developed as a part of an irrigation
system for the primary purpose of making use of system waters including return flow and
artificially stored ground water for the irrigation of lands; provided, that this exemption shall not
apply to construction of new irrigation facilities proposed after December 17, 2003.
11.10.
The marking of property lines or corners on state-owned lands, when such marking does
not significantly interfere with normal public use of the surface of the water.
12.11.
Operation and maintenance of any system of dikes, ditches, drains, or other facilities
existing on June 4, 1975, that were created, developed or utilized, primarily as a part of an
agricultural drainage or diking system.
13.12.
Any project with a certification from the governor pursuant to Chapter 80.50 RCW.
14.13.
Site exploration and investigation activities that are prerequisite to preparation of a
development application for authorization under this program, if:
i.a. The activity does not interfere with the normal public use of surface waters;
ii.b. The activity will have no significant adverse impact on the environment including but not
limited to fish, wildlife, fish or wildlife habitat, water quality and aesthetic values;
iii.c.The activity does not involve the installation of any structure and, upon completion of the
activity, the vegetation and land configuration of the site are restored to conditions existing
before the activity;
iv.d.
A private entity seeking development authorization under this section first posts a
performance bond or provides other evidence of financial responsibility to the
administratorDirector to ensure that the site is restored to preexisting conditions; and
v.e. The activity is not subject to the permit requirements of RCW 90.58.550.
15.14.
The process of removing or controlling aquatic noxious weeds, as defined in RCW
17.26.020, through the use of an herbicide or other treatment methods applicable to weed
control that is recommended by a final environmental impact statement published by the
Department of Agriculture or the Department of Ecology jointly with other state agencies under
Chapter 43.21C RCW.
16.15.
Watershed restoration projects as defined in Chapter 23.60 23.110 WCC and WAC 19327-040(2)(o)by RCW 89.08.460. The administratorDirector shall review the projects for
consistency with the program in an expeditious manner and shall issue its decision along with
29

Comment [CES19]: Amended to more precisely
reflect WAC 173-27-040

Formatted: Indent: Left: 0.5", Numbered +
Level: 2 + Numbering Style: a, b, c, … + Start
at: 1 + Alignment: Left + Aligned at: 1.88" +
Indent at: 2.13"

Planning Commission Approved Draft (Updated w/ Council’s Cherry
Point Amendments)

SMP Update – Title 22 Amendments
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

October 29, 2021

any conditions within 45 days of receiving a complete application form from the
applicant/proponent. No fee may be charged for accepting and processing applications for
watershed restoration projects as defined in Chapter 23.60 23.110 WCC (Definitions).
17.16.
A public or private project, the primary purpose of which is to improve fish or wildlife
habitat or fish passage, including restoring native kelp, eelgrass beds and native oysters, when
all of the following apply:
i.a. The project has been approved in writing by the Department of Fish and Wildlife as
necessary for the improvement of the habitat or passage and appropriately designed and
sited to accomplish the intended purpose;
ii.b. The project received hydraulic project approval by the Department of Fish and Wildlife
pursuant to Chapter 77.55 RCW; and
c. The administratorDirector has determined that the project is consistent with this program.
The administratorDirector shall make such determination in a timely manner and provide it
by letter to the project proponent.
18.17.
The external or internal retrofitting of an existing structure with the exclusive purpose
of compliance with the Americans with Disabilities Act of 1990 or to otherwise provide physical
access to the structure by individuals with disabilities.
C. 23.60.023 Statements of Exemption.
1. Statements of Exemption are considered Type I applications pursuant to WCC 22.05.020 (Project
Permit Processing Table).
1.2. The administratorDirector is hereby authorized to grant or deny requests for statements of
exemption from the shoreline substantial development permit requirement process for
developments ,uses, or activities and developments within shorelines that are specifically listed
in WCC 23.60.022in subsection (B). Such statements shall be applied for on forms provided by
the administrator. The statement shall be in writing and shall indicate the specific exemption of
this program that is being applied to the development, and shall provide a summary of the
administrator’s analysis of the consistency of the project with this program and the Act. As
appropriate, such statements of exemption shall contain conditions and/or mitigating measures
of approval to achieve consistency and compliance with the provisions of the program and Act.
A denial of an exemption shall be in writing and shall identify the reason(s) for the denial. The
administratori’s actions on the issuance of a statement of exemption or a denial are subject to
appeal pursuant to WCC 23.60.150.
2.3. Exempt activities related to any of the following shall not be conducted until a statement of
exemption has been obtained from the administratorDirector: dredging, flood control works and
instream structures, development within an archaeological or historic site, clearing and ground
disturbing activities such as landfill or excavation, dock, shore stabilization, freestanding signs,
or any development within an aquatic or natural shoreline designation; provided, that no
separate written statement of exemption is required for the construction of a single-family
residence when a county building permit application has been reviewed and approved by the
administrator; provided further, that no statement of exemption is required for emergency
30
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development pursuant to WAC 173-27-040(2)(d) and that other project permits (e.g., building
permits), may serve as a statement of exemption when they contain a statement of review and
compliance with the Shoreline Management Program.
3.4. No statement of exemption shall be required for other uses or developments exempt pursuant
to WCC 23.60.022 unless the administratori has cause to believe a substantial question exists as
to qualifications of the specific use or development for the exemption or the administratori
determines there is a likelihood of adverse impacts to shoreline ecological functions.Whether or
not a written statement of exemption is issued, all permits issued within the area of shorelines
shall include a record of review actions prepared by the administratorDirector, including
compliance with bulk and dimensional standards and policies and regulations of this program.
The administrator may attach conditions to the approval of exempted developments and/or
uses as necessary to assure consistency of the project with the Act and this program.
4.5. A notice of decision for shoreline statements of exemption shall be provided to the
applicant/proponent and any party of record. Such notices shall also be filed with the
Department of Ecology, pursuant to the requirements of WAC 173-27-050 when the project is
subject to one or more of the following federal permitting requirements:
a. A U.S. Army Corps of Engineers Section 10 permit under the Rivers and Harbors Act of 1899.
(The provisions of Section 10 of the Rivers and Harbors Act generally apply to any project
occurring on or over navigable waters. Specific applicability information should be obtained
from the Corps of Engineers.); or
b. A Section 404 permit under the Federal Water Pollution Control Act of 1972. (The provisions
of Section 404 of the Federal Water Pollution Control Act generally apply to any project that
may involve discharge of dredge or fill material to any water or wetland area. Specific
applicability information should be obtained from the Corps of Engineers.)
5. Whenever the exempt activity also requires a U.S. Army Corps of Engineers Section 10 permit
under the Rivers and Harbors Act of 1899 or a Section 404 permit under the Federal Water
Pollution Control Act of 1972, a copy of the written statement of exemption shall be sent to the
applicant/proponent and Ecology pursuant to WAC 173-27-050.
22.07.030 23.60.010 Shoreline Substantial Development Permits criteria.
A. A shoreline substantial development permit shall be required for all proposed uses, development,
and activities within the shoreline jurisdiction unless the proposal is specifically exempt pursuant to
WCC 22.07.020 (Exemptions).
B. All shoreline substantial development permits are considered Type II permits (see WCC
22.05.020, Project Permit Processing Table), except those the Director has determined meets the
following criteria, in which case it shall be considered a Type III permit:
A. The administrator shall determine whether an application requires a public hearing pursuant to the
criteria below no later than 15 days after the minimum public comment period provided by WCC
23.60.080. An open record public hearing shall be required for all of the following:

31

Comment [CES22]: Covered by the new
language in (2)

Comment [CES23]: Covered by 22.05.100(5)

Comment [CES24]: Covered by (5)

Comment [CES25]: Moved from below.

Planning Commission Approved Draft (Updated w/ Council’s Cherry
Point Amendments)

SMP Update – Title 22 Amendments

October 29, 2021

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

1. The proposal has a cost or market value in excess of $1500,000, except for single-family
residences, agriculture, and commercial forestry, and ecological restoration projects; or
2. The proposal would result in development of an area larger than five acres; or
3. The proposal is a new or expanded marina, pier, aquaculture structure, any building over 35 feet
high, mine, dam, stream diversion, landfill; or
4. The administrator has reason to believe the proposal would be controversial based on public
response to the notice of receipt of application and other information; or
5.2. The proposal is determined to have a significant adverse impact on the environment and an
environmental impact statement is required in accordance with the State Environmental Policy
Act; or.
6.3. The proposal requires a major variance and/or conditional use approval pursuant to this
program; or
7. The use or development requires an open record public hearing for other Whatcom County
approvals or permits.
B. A substantial development permit shall be required for all proposed uses, and development, and
activities within the of shorelines jurisdiction unless the proposal is specifically exempt pursuant to
WCC 23.60.0220.
C. In order to be approved, the decision maker must find that the proposal is consistent with the
Shoreline Management Act and the Shoreline Management Program.following criteria:
1. All regulations of this program appropriate to the shoreline designation and the type of use or
development proposed shall be met, except those bulk and dimensional standards that have
been modified by approval of a shoreline variance under WCC 23.60.030.
2. All policies of this program appropriate to the shoreline area designation and the type of use or
development activity proposed shall be considered and substantial compliance demonstrated.
3. For pProjects located on shorelines of statewide significance, the policies of Chapter 23.40 WCC
shall also be adhered to.
D. In the granting of all shoreline substantial development permits, consideration shall be given to the
cumulative environmental impact of additional requests for like actions in the area. For example, if
shoreline substantial development permits were granted for other developments in the area where
similar circumstances exist, the sum of the permitted actions should also remain consistent with the
policy of RCW 90.58.020 and should not produce significant adverse effects to the shoreline
ecological functions and processes or other users.
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22.07.040 23.60.040 Shoreline Conditional Use Permits criteria.
A. The purpose of a shoreline conditional use permit is to allow greater flexibility in administering the
use regulations of this program in a manner consistent with the policy of RCW 90.58.020. In
authorizing a shoreline conditional use, special conditions may be attached to the permit by the
county or the Department of Ecology to control any undesirable effects of the proposed use.
B. Uses specifically classified or set forth in this program as shoreline conditional uses and unlisted uses
may be authorized, provided the applicant/proponent can demonstrate all of the following:
32
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1. That the proposed use will be consistent with the policy of RCW 90.58.020 and this program.
2. That the proposed use will not interfere with normal public use of public shorelines.
3. That the proposed use of the site and design of the project will be compatible with other
permitted uses within the area.
4. That the proposed use will not cause adverse effects to the shoreline environment in which it is
to be located.
5. That the public interest suffers no substantial detrimental effect.
C. All shoreline conditional use permits are considered Type III permits (see WCC 22.05.020, Project
Permit Processing Table), except those for single-family residential development, uses, or activities,
which shall be processed as a Type II permit.
C.D.
Other uses not specifically classified or set forth in this program, including the expansion or
resumption of a nonconforming use pursuant to WCC 23.50.0170 (Nonconforming Uses), may be
authorized as shoreline conditional uses, provided the applicant/proponent can demonstrate that
the proposal will satisfy the criteria set forth in subsection (B) of this section, and that the use clearly
requires a specific site location on the shoreline not provided for under the program, and
extraordinary circumstances preclude reasonable use of the property in a manner consistent with
the use regulations of this program. Uses that are prohibited cannot be authorized by a shoreline
conditional use permit.
D.E.In the granting of all shoreline conditional use permits, consideration shall be given to the
cumulative environmental impact of additional requests for like actions in the area. For example, if
shoreline conditional use permits were granted for other developments in the area where similar
circumstances exist, the sum of the shoreline conditional uses and their impacts should also remain
consistent with the policy of RCW 90.58.020 and should not produce a significant adverse effect to
the shoreline ecological functions and processes or other users.
E. Permits and/or variances applied for or approved under county zoning or subdivision code
requirements shall not be construed as shoreline variances under this program.
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23.60.03022.07.050 Shoreline Variances permit criteria.
A. The purpose of a shoreline variance is to grant relief to specific bulk or dimensional requirements
set forth in this the Shoreline Management Program and any associated standards appended to this
program such as critical areas buffer requirements where there are extraordinary or unique
circumstances relating to the property such that the strict implementation of this program would
impose unnecessary hardships on the applicant/proponent or thwart the policy set forth in RCW
90.58.020. Use restrictions may not be varied.
B. Shoreline variances are considered Type III applications pursuant to WCC 22.05.020 (Project Permit
Processing Table).
B.C. Shoreline Vvariances will be granted in any circumstance where denial would result in a thwarting of
the policy enumerated in RCW 90.58.020. In all instances extraordinary circumstances shall be
shown and the public interest shall suffer no substantial detrimental effect.
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C. Proposals that would otherwise qualify as a reasonable use pursuant to WCC 16.16.270(A) shall
require a shoreline variance and shall meet the variance criteria in this section.
D. Shoreline variances for development and/or uses that will be located landward of the ordinary high
water mark (OHWM) and/or landward of any wetland may be authorized provided the applicant can
demonstrate all of the followingVariances may be authorized, provided the applicant/proponent can
demonstrate all of the following:
1. That the strict application of the bulk or dimensional criteria set forth in this programthe
Shoreline Management Program precludes or significantly interferes with reasonable permitted
use of the property;
2. That the hardship described in subsection (A1) of this section is specifically related to the
property, and is the result of unique conditions such as irregular lot shape, size, or natural
features and the application of this program, and not, for example, from deed restrictions or the
applicant’s/proponent’s own actions;
3. That the design of the project will beis compatible with other permitted authorized uses
activities within the area and with uses planned for the area under the comprehensive plan and
shoreline master program and will not cause adverse effects on adjacent properties orimpacts
to the shoreline environment;
4. That the variance authorized does not constitute a grant of special privilege not enjoyed by the
other properties in the area, and will be the minimum necessary to afford relief;
5. That the public interest will suffer no substantial detrimental effect;
6. That the public rights of navigation and use of the shorelines will not be materially interfered
with by the granting of the variance; and
7. Mitigation is provided to offset unavoidable adverse impacts caused by the proposed
development or use.
E. Shoreline Vvariances permits for development and/or uses that will be located waterward of the
ordinary high water mark (OHWM), as defined herein, or within any wetland as defined herein, may
be authorized, provided the applicant can demonstrate all of the following:
1. That the strict application of the bulk, dimensional or performance standards set forth in this
program precludes all reasonable use of the property; and
2.1. That the proposal is consistent with the criteria established under subsections (D) (1) through
(7) of this section; and
3.2. That the public rights of navigation and use of the shorelines will not be adversely affected.
Other factors that may be considered in the review of variance requests include the conservation of
valuable natural resources and the protection of views from nearby roads, surrounding properties
and public areas; provided, the criteria of subsection D of this section are first met. In addition,
variance requests based on the applicant’s/proponent’s desire to enhance the view from the subject
development may be granted ;
where there are no likely detrimental effects to existing or future users, other features, or shoreline
ecological functions and/or processes, and
where reasonable alternatives of equal or greater consistency with this program are not available .
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4. In platted residential areas, variances shall not be granted that allow a greater height or lesser
shore setback than what is typical for the immediate block or area.
F. In the granting of all shoreline variances, consideration shall be given to the cumulative
environmental impact of additional requests for like actions in the area. For example, if shoreline
variances were granted to other developments in the area where similar circumstances exist, the
total of the variances should also remain consistent with the policy of RCW 90.58.020 and should
not produce significant adverse effects to the shoreline ecological functions and processes or other
users.
G. Permits and/or variances applied for or approved under other county codes such as WCC Title 20 or
21 shall not be construed as shoreline permits under this program.
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23.60.050 Minimum application requirements.
Where other approvals or permits are required for a use or development that does not require an open
record hearing, such approvals or permits shall not be granted until a shoreline approval or permit is
granted. All shoreline approvals and permits shall include written findings prepared by the administrator
documenting compliance with bulk and dimensional standards and other policies and regulations of this
program.
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A complete application for a substantial development, conditional use, or variance permit shall contain
all materials required in the Department’s administrative manual; provided, that the administrator may
vary or waive these requirements as provided in the manual and may vary or waive these requirements
on a case-by-case basis. The administrator may require additional specific information depending on the
nature of the proposal and the presence of sensitive ecological features or issues related to compliance
with other county requirements.
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23.60.060 Pre-application conference.
Prior to filing a permit application for a shoreline substantial development permit, variance or
conditional use permit decision.
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The applicant shall contact the County to schedule a pre-application conference, which shall be held
prior to filing the application; provided, that such meetings shall not be required for development
activities associated with shoreline restoration projects, agriculture, commercial forestry, or the
construction of a single-family residence.
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23.60.070 Fees.
A. Required fees for all shoreline substantial development permits, shoreline conditional use permits,
shoreline variances, statements of exemption, appeals, pre-application conferences and other
required reviews and/or approvals shall be paid to the county at the time of application in
accordance with the Whatcom County Unified Fee Schedule in effect at that time and Chapter 22.05
WCC.
B. When any given project requires more than one of the following permits or applications, the total
amount of fees shall be reduced pursuant to WCC 22.25.030:
1. Preliminary plat application.
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2. Rezone application.
3. Major development permit.
4. Planned unit development.
5. Binding site plan.
C. When any project requires a shoreline conditional use permit or shoreline variance in addition to a
shoreline substantial development permit, the fees for the conditional use or variance shall be
reduced by half.
D. In the event that actions of an applicant result in the repetition of the review, inspections and other
steps in the approval process, those items or steps repeated shall be charged to and paid by the
applicant prior to any further processing of the application by the county. The cost shall be in
accordance with the adopted fee schedule.
E. If an application is withdrawn within 30 days of submittal, and no work has commenced at the site
of the proposal for which the application was made, a refund of not more than 50 percent of the
shoreline fees paid may be granted by the administrator. This amount may be reduced where staff
time, public notice and other costs exceed 50 percent of the fees paid.
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23.60.080 Notice of application.
A. Upon receipt of a completed shoreline substantial development permit, shoreline variance, or
shoreline conditional use permit application the County shall issue a notice of application for a
proposed land use action in the manner set forth in WCC 22.05.070.
(9) The rights of treaty tribes to resources within their usual and accustomed areas shall be
accommodated through the notification and comment provisions of the permit review process.
Tribal treaty rights may be addressed through specific permit conditions. Direct coordination
between tribes and the applicant/proponent is encouraged.

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

23.60.090 Permit application review.
A. All shoreline permit applications, exemptions, or other approvals shall be subject to the provisions
of this program that are in effect at the time of application.
B. To facilitate review of an application the decision maker shall consider any or all of the following:
1. The application and attached information;
2. The SEPA checklist, threshold determination, environmental impact statement, or other
environmental studies and/or documentation;
3. Written comments from interested persons;
4. Information and recommendations from any public agency and from the administratorirector in
cases where the administratorirector is not the decision maker;
5. Information or comment presented at a public hearing, if held, on the application; and
6. The policy and provisions of the Act and this program including the criteria enumerated in WCC
23.60.010, 23.60.030 and 23.60.040, as applicable.
C. The decision maker shall process project permit applications for shoreline substantial development
permits, shoreline variance, and shoreline conditional use permits in compliance with the provisions
of Chapter 22.05 WCC.
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D. The decision maker shall process project permit applications for shoreline statements of exemption
in accordance with the provisions of Chapter 22.05 WCC and WCC 23.60.023(A).
E. Any application for a shoreline permit or approval that remains inactive for a period of 180 days
shall expire and a new application and repayment of fees shall be required to reactivate the
proposal; provided, that the administrator may grant a single 90-day extension for good cause.
Delays such as those caused by public notice requirements, State Environmental Policy Act review,
litigation directly related to the proposal, or changes in government regulations shall not be
considered as part of the inactive period.
If a shoreline permit is denied, no reapplication for the same or essentially similar development may
be made until one year from the date of denial.
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23.60.100 Consolidated Permit Review.
A. Whenever an application for a project permit under the program requires a project permit or
approval under another County permit authority, such as zoning or subdivision, the shoreline
project permit application, time requirements, and notice provisions for processing the shoreline
permit shall apply, in addition to those of other regulatory programs.
provisions of Chapter 22.05 WCC shall apply to the consolidated application, review, and approval of
applications that require an open record hearing .
B. Any shoreline use or development that is subject to other approvals or permits that requires an
open record hearing under another permit authority, such as zoning or subdivision, shall be subject
to consolidated review and the decision maker designated for the open record hearing shall be the
decision maker for the consolidated review.
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23.60.110 State Environmental Policy Act (SEPA) compliance.
A. Whenever an application for shoreline substantial development permit, shoreline variance,
shoreline conditional use permit, or statement of exemption is subject to the rules and regulations
of SEPA (Chapter 43.21C RCW), the review requirements of SEPA, including time limitations, shall
apply, where applicable.
B. Applications for shoreline permit(s) or approval(s) that are not categorically exempt under SEPA
shall be subject to environmental review by the responsible official of Whatcom County pursuant to
the State Environmental Policy Act (Chapter 197-11 WAC).
C. As part of SEPA review, the Responsible Official may require additional information regarding the
proposed development in accordance with Chapter 197-11 WAC.
D. Failure of the applicant/proponent to submit sufficient information for a threshold determination to
be made shall be grounds for the Responsible Official to determine the application incomplete.
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23.60.120 Burden of proof.
Permit applicants/proponents have the burden of proving that the proposed development is consistent
with the criteria set forth in the Act and this program.
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23.60.130 Public Hearings.
A. An open record public hearing on shoreline permit applications shall be held in accordance with the
provisions of Chapter 22.05 WCC., unless a continuance is granted pursuant to the rules and
procedures of the Hearing Examiner or other hearing body and subject to time requirements for
compliance with the State Environmental Policy Act.
B. Repealed by Ord. 2018-032.
C. Repealed by Ord. 2018-032.
D. Public hearing requirements for permit appeals shall be processed according to WCC 23.60.150.
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23.60.140 Permit conditions.
In granting, revising, or extending a shoreline permit, the decision maker may attach such conditions,
modifications, or restrictions thereto regarding the location, character, and other elements of the
proposed development deemed necessary to assure that the development will be consistent with the
policy and provisions of the Act and this program as well as the supplemental authority provided in
Chapter 43.21C RCW as applicable. In cases involving unusual circumstances or uncertain effects, a
condition may be imposed to require monitoring with future review or reevaluation to assure
conformance with the Act and this program. If the monitoring plan is not implemented, the permittee
may be found to be noncompliant and the permit may be rescinded in accordance with WCC 23.60.180.
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22.07.060 Filing Shoreline Permits with the Department of Ecology
A. After all local permit administrative appeals or reconsideration periods are complete, the County
will deliver the final permit using return receipt requested mail or email to the Department of
Ecology regional office and the attorney general.
B. Proposals that require both shoreline conditional use permits and/or shoreline variances shall be
delivered simultaneously with any shoreline permit for the project.
C. The permit and documentation of final local decision will be delivered together the following
information:
1. A copy of the complete application;
2. Findings and conclusions that establish the basis for the decision, including but not limited to
identification of shoreline environment designation(s), applicable program policies and
regulations, and the consistency of the project with appropriate review criteria for the type of
permit(s);
3. The final decision of the local government;
4. A completed permit data sheet (WAC 173-27-990, Appendix A); and
5. Where applicable, local government shall also file the applicable documents required by SEPA,
or in lieu thereof, a statement summarizing the actions and dates of such actions taken under
Chapter 43.21C RCW.
6. When the project has been modified in the course of the local review process, plans or text shall
be provided that clearly indicate the final approved plan.
F. Development pursuant to a shoreline substantial development permit, shoreline variance, or
shoreline conditional use permit shall not begin and shall not be authorized until 21 days after the
38
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“date of filing,” as defined in this programTitle 23 (Shoreline Management Program) and RCW
90.58.140(6), or until all review proceedings before the Shorelines Hearings Board have terminated.
G. Upon approval of a permit revision, the decision maker shall file a copy of the revised site plan and a
detailed description of the authorized changes to the original permit with the Department of
Ecology together with a final ruling and findings supporting the decision based on the requirements
of this section. In addition, the decision maker shall notify parties of record of the action.
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23.60.150 Notice of Decision, Reconsideration and Appeal.
A notice of decision for action on a shoreline substantial development permit, shoreline variance, or
shoreline conditional use permit shall be provided to the applicant/proponent and any party of
recordin accordance with the review procedures of Chapter 22.05 WCC. and at least 10 days prior to
filing such decisions with the Department of Ecology pursuant to WAC 173-27-130. Decisions filed
with the Department of Ecology shall contain the following information:
After all local permit administrative appeals or reconsideration periods are complete and the permit
documents are amended to incorporate any resulting changes, the County will mail or hand deliver
the permit using return receipt requested mail to the Department of Ecology regional office and the
Office of the Attorney General.
Projects that require both Conditional Use Permits and or Variances shall be mailed simultaneously
with any Substantial Development Permitsshoreline permit for the project.
The permit and documentation of final local decision will be mailed together the following
information:
a. A copy of the complete application;
b. Findings and conclusions that establish the basis for the decision including but not limited to
identification of shoreline environment designation(s), applicable program policies and
regulations and the consistency of the project with appropriate review criteria for the type of
permit(s);
c. The final decision of the local government;
d. A completed permit data sheet (see Appendix A of this title); and
e. Where applicable, local government shall also file the applicable documents required by SEPA,
or in lieu thereof, a statement summarizing the actions and dates of such actions taken under
Chapter 43.21C RCW.
f. When the project has been modified in the course of the local review process, plans or text shall
be provided that clearly indicate the final approved plan.
A. Notice of decision for shoreline statements of exemption shall comply with WCC 22.05.110(1) and
23.60.023(E).
Any person with standing may appeal any order, final permit decision, or final administrative
determination made by the irector or designee in the administration of this program.
Administrative Appeal Procedures.
Administrative appeals are processed in accordance with WCC 22.05.160.
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After the issuance of the appeal determination, a party with standing may appeals to the
Shorelines Hearings Board of a decision on a shoreline substantial development permit,
shoreline variance, or shoreline conditional use pursuant to RCW 90.58.180 within 21 days of
the “date of filing,” as defined in this program and RCW 90.58.140(6). The appeal to the
Shorelines Hearing Board shall be filed in accordance with the provisions of Chapter 461-08C
WAC.
B. This program shall only establish standing for parties of record for shoreline substantial
development permits, shoreline variances, or shoreline conditional use permits. Standing as a party
of record is not established by this program for exempt actions pursuant to WCC 23.60.022;
provided, that in such cases standing may be established through an associated permit process that
provides for public notice and provisions for parties of record.
F.
The applicant/proponent or any party of record may request reconsideration of any final
action by the decision maker within 10 days of notice of the decision. Such requests shall be
filed on forms supplied by the county. Grounds for reconsideration must be based upon the
content of the written decision. The decision maker is not required to provide a written
response or modify his/her original decision. He/she may initiate such action as he/she deems
appropriate. The procedure of reconsideration shall not preempt or extend the appeal period
for a permit or affect the date of filing with the Department of Ecology, unless the
applicant/proponent requests the abeyance of said permit appeal period in writing within 10
days of a final action.
G.
Appeals to the Shorelines Hearings Board of a decision on a shoreline substantial
development permit, shoreline variance or shoreline conditional use permit may be filed by the
applicant/proponent or any aggrieved party pursuant to RCW 90.58.180 within 21 days of filing
the final decision by Whatcom County with the Department of Ecology.
C. Whatcom County shall consider an appeal of a decision on a shoreline substantial development
permit, shoreline variance or shoreline conditional use only when the applicant/proponent waives
his/her right to a single appeal to the Shorelines Hearings Board. Such waivers shall be filed with the
county in writing concurrent with a notice of appeal within 10 days of a final action. When an
applicant/proponent has waived his/her right to a single appeal, such appeals shall be processed in
accordance with the appeal procedures of subsection H of this section and shall be an open record
hearing before the hearing examiner.
H. With the exception of a shoreline substantial development permit, aAny order, requirement or
administrative permit decision, or determination by the administrator based on a provision of this
program, including the issuance of a statement of exemption or denial, except a shoreline
substantial development permit, may be the subject of an appeal to the office of the hearing
examiner by any aggrieved person. Such appeals shall be processed in accordance with the appeal
procedures of subsection H of this section and shall be an open record hearing before the hearing
examiner.
I. Appeal Procedures.
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1. Appeals shall be filed on forms supplied by the county within 10 calendar days of the issuance of
a substantial development permit, shoreline variance or shoreline conditional use permit and
within 20 calendar days of any other action of the administrator being appealed.
2. A public hearing on the appeal shall be held within 45 working days following receipt of the
application for appeal.
3. Legal notice of the public hearing shall be made by mailing notice of time, date, and location of
the hearing to the appellant, any parties of record, the Washington Department of Ecology, and
the administrator at least 15 days prior to the hearing.
4. A decision by the hearing examiner shall be mailed within 10 working days of the public hearing
to all parties of record unless otherwise mutually agreed to by all parties to the appeal.
5. Any party of record may request a closed record review of the hearing examiner’s decision
issued under subsection (H)(4) of this section by the county council. Such an appeal shall be filed
with the county council on forms supplied by the county within 10 calendar days of the written
decision. If appeal is made to the county council, notice of appeal shall be provided to all parties
of record at least 15 days prior to consideration by the county council. The council shall meet to
review the hearing examiner’s decision within 21 days of transmittal thereof, at which time it
may approve or disapprove the application, or remand the matter to the hearing examiner.
6. The time period for appeal to the Shorelines Hearings Board shall begin after the decision maker
has filed the final county decision with the Department of Ecology.
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23.60.160 Initiation of development.
Development pursuant to a shoreline substantial development permit, shoreline variance, or
conditional use permit shall not begin and shall not be authorized until 21 days after the “date of
filing” or until all review proceedings before the Shorelines Hearings Board have terminated.
A. Date of Filing.
1. “Date of filing” of a substantial development permit is the date of actual receipt of the decision
by the Department of Ecology.
2. The “date of filing” for a shoreline variance or shoreline conditional use permit shall mean the
date the permit decision rendered by the Department of Ecology is transmitted by the
department to the county and the applicant/proponent.
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22.07.07023.60.170 Revisions to Shoreline Permits.
A. A revision is required whenever the applicant/proponent proposes substantive changes to the
design, terms, or conditions of a project from that which is approved in the permit and/or statement
of exemption. Changes are substantive if they materially alter the project in a manner that relates to
its conformance to the terms and conditions of the permit, this program, or the Act. Changes that
are not substantive in effect do not require a revision.
B. An application for a revision to a shoreline permit shall be submitted to the administratorDirector.
The application shall include detailed plans and text describing the proposed changes. The County
decision maker that approved the original permit may approve the request upon a finding that the
41
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proposed changes are within the scope and intent of the original approval, and are consistent with
this program and the Act.
C. “Within the scope and intent of the original approval” means all of the following:
1. No additional over-water construction is involved except that a pier, dock, or floating structure
may be increased by 500 square feet or 10 percent from the provisions of the original permit,
whichever is lessover that approved under the original approval;
2. Ground area coverage and/or height may be increased a maximum of 10 percent over that
approved under the original approval; provided, that the revised approval does not authorize
development to exceed the height, impervious surface, setbacks, or any other requirements of
this program except as authorized under a variance granted for the original development;
3. The revised permit does not authorize development to exceed height, lot coverage, setback, or
any other requirements of the applicable master program except as authorized under a variance
granted as the original permit or a part thereof;
3.4. Additional or revised mitigation and/or landscaping is consistent with any conditions attached to
the original approval and with this program;
4.5. The use authorized pursuant to the original approval is not changed; and
5.6. The revision will not cause adverse environmental impacts beyond those originally authorized in
the approval.
D. Revisions to shoreline permits and statements of exemption may be authorized after the original
authorization has expired pursuant to WCC 22.07.080 (Expiration of Shoreline Permits). Revisions
made after the expiration of the original approval shall be limited to changes that are meet the
definition of a shoreline exemption and are consistent with this program. and that would not
require a permit under this program. If the proposed change is a substantial development as defined
by this program, then a new permit is required.
D.E.The provisions of this subsection shall not be used to extend the time requirements or to authorize
substantial development beyond the time limits or scope of the original approval.; provided the
revision approval shall expire within 1 year from the date of approval, tolling of expiration does not
apply to revision approvals.
E.F. A new permit shall be required if the proposed revision and any previously approved revisions in
combination would constitute development beyond the scope and intent of the original approval as
set forth in subsection (C) of this section.
G. The revision approval, including the revised site plans and text consistent with the provisions of
WAC 173-27-180 as necessary to clearly indicate the authorized changes, and the final ruling on
consistency with this section shall be filed with the Department of Ecology pursuant to WCC
22.07.060 (Filing Shoreline Permits with the Department of Ecology). In addition, the County shall
notify parties of record of their action.
F. Upon approval of a revision, the decision maker shall file a copy of the revised site plan and a
detailed description of the authorized changes to the original permit with the Department of
Ecology together with a final ruling and findings supporting the decision based on the requirements
of this section. In addition, the decision maker shall notify parties of record of the action.
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H. If the proposed revision is to a development for which a shoreline conditional use or shoreline
variance was issued, the decision maker shall submit the revision to the Department of Ecology for
approval with conditions or denial, and shall indicate that the revision is being submitted under the
requirements of this subsection.
I. Under the requirements of WAC 173-27-110(6), the Department shall render and transmit to the
decision maker and the applicant/proponent its final decision within 15 days of the date of the
Department’s receipt of the submittal from the decision maker. The decision maker shall notify
parties on record of the Department’s final decision.
G.A.
Appeals of a decision of the Department shall be filed in accordance with the provisions of
Chapter 461-08C WAC.
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23.60.180 Rescission and modification.
A. Any shoreline permit granted pursuant to this program may be rescinded or modified upon a finding
by the Hearing Examiner that the permittee or his/her successors in interest have not complied with
conditions attached thereto. If the results of a monitoring plan show a development to be out of
compliance with specific performance standards, such results may be the basis for findings of
noncompliance.
B. The Administrator shall initiate rescission or modification proceedings by issuing written notice of
noncompliance to the permittee or his/her successors and notifying parties of record at the original
address provided in application review files.
C. The Hearing Examiner shall hold a public hearing no sooner than 15 days following such issuance of
notice, unless the applicant/proponent files notice of intent to comply and the Administrator grants
a specific schedule for compliance. If compliance is not achieved, the Administrator shall schedule a
public hearing before the Hearing Examiner. Upon considering written and oral testimony taken at
the hearing, the Hearing Examiner shall make a decision in accordance with the above procedure for
shoreline permits.
D. These provisions do not limit the Administrator, the Prosecuting Attorney, the Department of
Ecology or the Attorney General from administrative, civil, injunctive, declaratory or other remedies
provided by law, or from abatement or other remedies.
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22.07.08023.60.190 Expiration of Shoreline Permits.
A. Expiration of shoreline statements of exemptions shall be in accordance with WCC 22.05.140
(Expiration of Project Permits).
A.B.The following time requirements shall apply to all substantial development permits and to any
development authorized pursuant to a shoreline variance, or shoreline conditional use permit, or
statement of exemption:
1. Construction shall be commenced or, where no construction is involved, the use or activity shall
be commenced, within two years of the effective date of a shoreline permit or exemption or the
permit shall expire; provided, that the Hearing Examiner or AdministratorDirector, as
appropriate, may authorize a single extension for a period of not more than one year based on a
showing of good cause if a request for extension has been filed with Planning and Development
43
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Services with the hearing examiner or administrator as appropriate before the expiration date of
the shoreline permit or exemption., and The Director shall provide notice of the proposed
extension is given to parties of record and the Department of Ecology.
2. Authorization to conduct development activities shall terminate five years after the effective
date of a shoreline permit or exemption; provided, that the Hearing Examiner or
AdministratorDirector, as appropriate, may authorize a single extension for a period of not more
than one year based on a showing of good cause, if a request for extension has been filed with
Planning and Development Services with the hearing examiner or administrator, as appropriate,
before the expiration date of the shoreline permit. or exemption and The Director shall provide
notice of the proposed extension is given to parties of record and the Department of Ecology.
3. The effective date of a shoreline permit or exemption shall be the date of filling as provided in
RCW 90.58.140(6).
Tolling. The effective date does not include the time during which a development, use, or
activity was not actually pursued due to the need to obtain other government permits and
approvals for which the issued shoreline permit authorizes, including the pendency of all
reasonably related administrative appeals or legal actions on any such permits or approval. last
action required on the shoreline permit or exemption and all other government permits and
approvals that authorize the development to proceed, including administrative and legal actions
on any such permit or approval.
4. The applicant/ proponent shall be responsible for informing the County of theof such pendency.
of other permit applications filed with agencies other than the County and of any related
administrative and legal actions on any permit or approval.
3. If no notice of the pendency of other permits or approvals is given to the County prior to the
date of the last action by the County to grant County permits and approvals necessary to
authorize the development to proceed, including administrative and legal actions of the county,
and actions under other County development regulations, the date of the last action by the
County shall be the effective date.
B.C. Notwithstanding the time limits established in subsections (AB)(1) and (2) of this section, upon a
finding of good cause based on the requirements and circumstances of the proposed project and
consistent with the policies and provisions of this program and the Act, the Hearing Examiner or
AdministratorDirector, as appropriate, may set different time limits for a particular substantial
development permit or exemption as part of the action to approve the permit or exemption. The
Hearing Examiner may also set different time limits on specific shoreline conditional use permits or
shoreline variances with the approval of the Department of Ecology. The different time limits may
be longer or shorter than those established in subsections (A) (1) and (2) of this section but shall be
appropriate to the shoreline development or use under review. “Good cause based on the
requirements and circumstances of the proposed project” shall mean that the time limits
established for the project are reasonably related to the time actually necessary to perform the
development on the ground and complete the project that is being permitted, and/or are necessary
for the protection of shoreline resources.
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C.D.
When permit approval includes conditions, such conditions shall be satisfied prior to occupancy
or use of a structure or prior to the commencement of a nonstructural activity; provided, that
different time limits for compliance may be specified in the conditions of approval as appropriate.
E. The Hearing Examiner or AdministratorDirector, as appropriate, shall notify the Department of
Ecology in writing of any change to the effective date of a permit, authorized by subsections A
through C of this section, with an explanation of the basis for approval of the change. Any change to
the time limits of a permit other than those authorized by the sections of this program previously
listed shall require a new permit application.
D.F. All shoreline permits shall expire 8 years from the date of filing unless a different time period is
granted by the outcome of an administrative appeal or legal action.
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Article 1. Purpose and Intent
16.16.100 Purpose and Intent.
A. The purposes of this chapter isare to help achievecarry out the goals of the Whatcom County
comprehensive plan and the State of Washington Growth Management Act (Chapter 36.70A RCW)
and its implementing rules by designating and classifying critical areas, and by protecting the
functions and values of critical areas and the ecological processes that sustain them, while allowing
for appropriate economically beneficial or productive use of land and property. Critical areas
regulated under this chapter include geologically hazardous areas, frequently flooded areas, critical
aquifer recharge areas, wetlands, and habitat conservation areas. This chapter seeks to maintain
harmonious relationships between human activity and the natural environment.
B. The Growth Management Act requires the designation of critical areas and the adoption of
regulations for the protection of such areas by all counties and cities. The Washington Department
of Commerce has adopted minimum guidelines in Chapter 365-190WAC detailing the process
involved in establishing a program to protect critical areas. “Protection” in this context means
preservation of the functions and values of the natural environment, or to safeguard the public from
hazards to health and safety. Critical areas that must be protected include the following areas and
ecosystems:
1. Wetlands;
2. Areas of critical recharging effect on aquifers used for potable water;
3. Fish and wildlife habitat conservation areas;
4. Frequently flooded areas; and
5. Geologically hazardous areas.
C. By regulating development and minimizing critical area alterations, this chapter seeks to:
1. Reduce harm due to landslides, earthquakes, erosion, volcanic events, flooding, and other
natural hazards.
2. Minimize unnecessary maintenance of public facilities, and costs associated with property
damage, emergency rescue relief operations, and environmental degradation.
3. Protect against adverse impacts to water quality and quantity resources.
4. Alert appraisers, assessors, real estate agents, owners, potential buyers or lessees, and other
members of the public to natural conditions that pose a hazard or otherwise limit development.
5. Protect wetlands, floodplains, critical aquifer recharge areas, and habitat conservation areas by
applying the best available science to ensure no net loss of ecological functions and values.
6. Protect species listed as threatened or endangered and their habitats.
7. Protect unique, fragile, and/or valuable elements of the environment, including ground and
surface waters, wetlands, anadromous fish species, shellfish, and other fish and wildlife and
their habitats.
8. Provide County officials with information to approve, condition, or deny project proposals.
9. Protect property rights, while allowing for economic development, including agriculture, and
allowing for the development and maintenance of adequate and appropriate public services and
essential public facilities.
5

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

D.
E.
F.
G.

December 7, 2021

10. Prevent adverse and cumulative environmental impacts to critical areas and mitigate
unavoidable impacts.
11. Coordinate Whatcom County’s critical areas protection activities and programs with those of
other jurisdictions.
12. Coordinate environmental reviews and permitting of proposals with other departments and
agencies to avoid duplication and delay.
13. Allow for reasonable use of property in accordance with the provisions of WCC 16.16.270.
14. Establish critical areas protection standards and procedures that are consistent with state and
federal regulations pertaining to critical areas.
The goals, policies, and purposes set forth in this chapter serve as a basis for exercise of the County’s
substantive authority under the State Environmental Policy Act (SEPA) and the County’s SEPA rules.
The County’s enactment or enforcement of this chapter shall not be construed for the benefit of any
individual person or group of persons other than the general public.
Nothing in this chapter is intended to preclude or discourage beneficial actions that protect, restore,
and/or maintain critical areas or minimize risks associated with critical areas.
Consistent with Whatcom County’s high standard of staff conduct, County staff shall observe all
applicable County, state, and federal and Washington laws regarding entry onto privately owned
property.

6

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

Article 2. Administrative Provisions
16.16.200 Authority.
A. This chapter is adopted under the authority of Chapter 36.70 RCW, which empowers a county to
enact a critical area ordinance and provide for its administration, enforcement and amendment, and
Chapter 36.70A RCW and Article 11 of the Washington State Constitution.
B. The Director shall administer and enforce the provisions of this chapter and have the responsibility
for reviewing development proposals for compliance with this chapter. Additionally, s/he shall also
have the:
1. Authority to approve, deny, or condition permits in accordance with the standards set forth
herein.
2. Authority to convene an interdisciplinary team to assist in reviewing development proposals or
to solicit review from outside experts in accordance with WCC 16.16.220(C) (Interdisciplinary
Team).
3. Authority to post a stop work order pursuant to WCC 16.16.285 upon a person undertaking
activity within a critical area or buffer in violation of this chapter.
4. Any additional responsibility and/or authority specifically provided for in this chapter.
5. For project permits subject to consolidated review the Director’s authority shall transfer to
another County decision maker when another decision maker is specified for a separate project
permit. In such cases, the Director shall ensure that all procedural requirements of this chapter
are met and shall make a recommendation to the designated decision maker as to how the
provisions of this chapter apply to the permit action, including project permits.
C. The Whatcom County Hearing Examiner authority is provided in is hereby vested with responsibility
and authority to perform the following duties:
1. Those duties as assigned in WCC Chapter 2.11 (Hearing Examiner).
2. Those duties as assigned in WCC Title 22 (Land Use and Development)
3. To grant or deny variances to the standards of this Chapter pursuant to WCC 16.16.275
(Variances).
4. To grant, condition, or deny reasonable use exception permits for all developments affecting
critical areas pursuant to WCC 16.16.270 (Reasonable Use Exceptions).
5. To decide on appeals of administrative decisions issued by the Director.
D. In granting, revising, or extending a permit, the Director, or Hearing Examiner as applicable, may
attach such conditions, modifications, or restrictions thereto regarding the location, character, and
other features of the proposed development deemed necessary to assure that the development is
consistent with criteria set forth in this chapter. In cases involving unusual circumstances or
uncertain effects, a condition may be imposed to allow for future review or reevaluation to assure
conformance with this chapter. The Director and/or Hearing Examiner shall render a final decision in
accordance with the timelines established in WCC Chapter 22.05, as applicable. All decisions of the
Director and Hearing Examiner may be appealed pursuant to WCC 22.05.160.
7
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16.16.205 Authorizations Required.
A. No action shall be taken by any person, company, agency, governmental body (including Whatcom
County), applicant, owner, or owner’s agent, which that results in any alteration of a critical area or
its setback or buffer without prior authorization by submitting an application to the technical
administrator on a form provided by Whatcom County and obtaining either the required permit or
an approval of a notice of activity, as specified herein.
B. No land use development project permit, construction permit, or land division approval required by
County ordinance shall be granted until the County decision maker has determined that the
applicant has complied with the applicable purposes, requirements, objectives, and goals of this
chapter including the mitigation standards set forth in WCC 16.16.260.
C. Project permits shall comply with all provisions of this chapter, WCC Title 22 and the department’s
administrative manual.
D. The requirements of this chapter shall apply concurrently with review conducted under the State
Environmental Policy Act (SEPA) (RCW Chapter 43.21C ), as locally adopted (WCC Chapter 16.08).
Any conditions required pursuant to this chapter shall be coordinated with the SEPA review and
threshold determination.
E. Areas characterized by a particular critical area may also be subject to other regulations established
by this chapter due to the overlap or multiple functions of some critical areas. When one critical
area adjoins or overlaps another, the more restrictive standards shall apply.
16.16.210 Applicability and Severability.
This chapter shall be consistently applied to any alteration or development within geographical areas of
unincorporated Whatcom County that meets the definition and criteria for critical areas and critical area
buffers or setbacks as set forth in this chapter. No development shall be constructed, located, extended,
modified, converted or altered, or land subdivided without full compliance with this chapter. Should any
section or provision of this chapter be declared invalid, such decision shall not affect the validity of this
chapter as a whole.
16.16.215 Relationship to Other Jurisdictions.
A. Permit applicants are responsible for complying with all federal, state, tribal, and local regulations
that may pertain to a proposed development. Compliance with the provisions of this chapter does
not necessarily constitute compliance with other regulations and permit requirements.
B. In cases where other agencies have jurisdiction over critical areas and the technical administrator
Director determines that the permit conditions imposed by such agencies are no less protective and
satisfy the requirements of this chapter, those permit conditions may be substituted as the
conditions of approval for the requirements of this chapter. Such agencies may include, but are not
limited to, the Lummi Nation; the Nooksack Tribe; the United States Army Corps of Engineers; the
United States Environmental Protection Agency; the United States Fish and Wildlife Service; the
National Marine Fisheries Service or NOAA Fisheries; and the Washington State Departments of
Ecology, Natural Resources, and Fish and Wildlife.

8
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C. The County shall make detailed written findings required by WCC Chapter 22.05 and
WCC 16.16.250 when adopting conditions of another jurisdiction’s permit. Such requirements shall
be a condition of critical area approval and enforceable by the County. In the event that there is a
conflict between permit requirements and the standards of this chapter, the more restrictive
standards shall apply.
D. The County shall notify the applicant in writing when adopting other agencies’ conditions pursuant
to this section.
16.16.220 Identification and mapping of Critical Areas.
A. Critical Area Maps. The County has identified critical areas and areas where the conditions under
which critical areas typically occur and/or have the potential to occur. The approximate location and
extent of critical areas within the County’s jurisdiction are shown on maps, ; however, this
information is for increasing public awareness of critical areas. These “static” maps maybe too
inexact for regulatory purposes. These maps which shall be available at the Department of Planning
and Development Services department and online for public inspection.
1. Property owners, the technical administrator Director, and/or members of the public may use
these maps as a general guide, but the maps do not provide a comprehensive accounting of
areas subject to this chapter nor do they provide a definitive critical areas designation. Maps
showing known critical areas are only for information or illustrative purposes.. Critical area
locations and boundaries shown on the County’s maps are approximate and do not include
buffers that may be associated with critical areas, and some critical areas may not be shown on
the maps at all. It is also possible that some maps showing critical areas in certain areas may
not be accurate.
2. Planning and Development Services has the authority to update critical areas maps and shall do
so as new critical areas are identified and as new information becomes available.
3. The approximate location and extent of frequently flooded areas are shown on the County’s
critical area maps. These maps are to be used as a guide and do not provide a definitive critical
area designation. The County shall update the maps as new hazard areas are identified and as
new information becomes available. This article does not imply that land outside mapped
frequently flooded areas or uses permitted within such areas will be free from flooding or flood
damages. This chapter shall not create liability on the part of Whatcom County, any officer or
employee thereof, or the Federal Insurance and Mitigation Administration (FIMA), for any flood
damages that result from reliance on this chapter or any administrative decision lawfully made
hereunder.
B. Identification. Field investigation, analysis by a qualified professional, and/or consideration of other
sources of credible scientific information may be required to confirm the presence or absence of a
critical area and its boundaries and buffers. When County critical area maps, indicators, or other
sources of credible information indicate that a site may be located in, contain, or abut critical areas
or their buffers or setbacks, the Director shall require technical studies in accordance with the
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requirements for that critical area specified herein to determine the extent of critical areas on the
property.
C. Interdisciplinary Team. The Director may call upon outside expertise including an interdisciplinary
team if s/he determines that additional technical assistance is required to assess a critical areas
development proposal or ensure the application of best available science.
1. The Director will coordinate this effort and seek advice from the team.
2. The interdisciplinary team shall include the applicant and/or their technical representative,
local, state, or federal agency or tribal representatives with expertise in the field, and/or
independent qualified professionals with expertise relating to the critical area issue.
3. The functions of the interdisciplinary team are to field check and verify critical area
determinations/boundaries and assess species/habitat presence by providing written peer
review of the in-formation included with an application, identify areas of concern in the
application of best available science, provide professional opinions and recommendations
relevant to the provisions of this chapter, and help focus the preparation of subsequent reports
and environmental documentation on the most relevant issues.
4. In lieu of convening an interdisciplinary team, the County may require third-party review by a
qualified professional for any development proposal, mitigation plan, mitigation bank proposal,
or other project for which additional technical expertise is needed. The cost of the third-party
review shall be the permit applicant’s responsibility.
C.A.Planning and Development Services has the authority to update critical areas maps and shall do so
as new critical areas are identified and as new information becomes available.
16.16.225 Regulated activitiesGeneral Regulations.
A. The following activities shall be subject to the provisions of this chapter when they occur within
critical areas or their buffers or will impair the functions and values of a critical area:
1. Clearing, grading, dumping, excavating, discharging, or filling with any material. This includes
creating impervious surfaces.
2. Constructing, reconstructing, demolishing or altering the size of any structure or infrastructure,
subject to the provisions for a nonconforming structure pursuant to WCC 16.16.275,
Chapter 20.83 WCC, and WCC 23.50.070.
3. Any other activity for which a county permit is required, excluding permits for interior
remodeling.
A. General regulations apply to all critical areas and critical area buffers. Specific critical area articles
describe standards applied to authorized alterations.
B. Alteration of critical areas and/or buffers is prohibited except when any impacts are mitigated
pursuant to this Chapter, and:
1. Alteration is approved pursuant to the reasonable use or variance provisions of
WCC 16.16.270 and 16.16.273, respectively; or
2. Alteration is necessary to accommodate an essential public facility or public utility where no
feasible alternative location will accommodate the facility and the facility is located, designed,
10
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and constructed to minimize and, where possible, avoid critical areas disturbance to the
maximum extent feasible; or
3. Alteration is necessary to accommodate an approved water-dependent use and any associated
development, use, or /activity and/or the development activities listed in WCC Title 23.90.
130(B)(7)(a) when permitted in accordance with the Whatcom County Shoreline Management
Program (SMP); provided, that such development is operated, located, designed and
constructed to minimize and, where possible, avoid critical areas disturbance to the maximum
extent feasible; or
4. Alteration is part of an essential element of an activity allowed by this chapter and all feasible
measures to avoid and minimize impacts have been employed. Such feasible measures shall
include, but not be limited to, clustering where permitted by zoning and as appropriate to
protect critical areas. The purposes of clustering shall be to minimize adverse effects of
development on critical area functions and values, minimize land clearing, maintain soil stability,
preserve native vegetation, provide for wildlife corridors, maintain hydrology, and mitigate risk
to life and property; or
5. Alteration is associated with an exempt activity under WCC 16.16.230, or is allowed pursuant to
the notification provisions of WCC 16.16.235, or is allowed pursuant to the specific regulatory
standards for each designated critical area, as enumerated in the subsequent articles of this
chapter; or
6.5. Alteration is associated with an alternative mitigation plan or watershed-based management
plan approved pursuant to WCC 16.16.261 or 16.16.262, respectively; or
6. Alteration is associated with a conservation farm plan pursuant to Article 8 of this chapter; or
7. Alteration of Type III or IV wetlands not subject to WCC Title 23 that have a habitat area score of
less than 6 when associated with an approved commercial development within an Urban
Growth Area; or.
8. Alteration of a shoreline habitat conservation area buffers as allowed by Title 23 (Shoreline
Management Program).
C. Development proposals shall seek to maintain ecological connectivity and habitat corridors
whenever possible. Restoration of ecological connectivity and habitat corridors shall be considered a
priority restoration and mitigation action.
D. In order to preserve native plant communities within shoreline jurisdiction and/or critical areas and
their buffers, associated with marine, river, or lake shorelines and wetlands, mitigation sequencing
shall be applied during site planning for uses and activities so that the design and location of the
structure or development minimizes native vegetation removal. Development, uses, or activities
that require vegetation clearing shall be designed to avoid the following, in order of preference:
1. Native trees;
2. Other native vegetation;
3. Nonnative trees; and
4. Other nonnative vegetation.
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16.16.230 Exempt Activities Allowed without Notification.
The following activities do not require authorization from Whatcom County. However, Exemptions from
permit requirements of this chapter shall not be construed deemed to grant authorization for any work
to be done in any manner in violation of the provisions of this chapter or any other laws or ordinances of
this jurisdiction. The following activities as specified are exempt from the requirements of this chapter
Activities within the shoreline jurisdiction (WCC 23.20.10) may require a shoreline permit or statement
of exemption.:
A. Class I, II, III, and IV special (not Class IV general) forest practices conducted in accordance with the
applicable standards of the Washington State Forest Practices rules, WAC Title 222, except where
the lands have been or are proposed to be converted to a use other than commercial forest product
production.
B. Maintenance of lawfully established vegetation, landscaping, and gardens within a regulated critical
area or its buffer, including, but not limited to, cutting, mowing lawns, weeding, removal of noxious
and invasive species, harvesting and replanting of garden crops, pruning and planting of noninvasive
ornamental vegetation or indigenous native species (excluding trees) to maintain the general
condition and extent of such areas; provided, that native growth protection areas, or other areas
protected via conservation easements or similar restrictive covenants are not covered by this
exception.
C. Maintenance activities necessary to implement approved mitigation plans.
D. Low impact activities, when the activity does not cause adverse impacts, such as hiking, canoeing,
viewing, nature study, photography, hunting, fishing, education, or scientific research.
E. Activities undertaken to comply with a United States Environmental Protection Agency Superfundrelated order, or a Washington Department of Ecology order pursuant to the Model Toxics Control
Act (such as the Swift Creek Sediment Management Action Plan), or a Department of Homeland
Security order that specifically preempts local regulations in the findings of the order.
F. Maintenance and/or repair of lawfully established single-family residences and appurtenant
features; provided, that the activity does not further alter, impact, or encroach upon critical areas or
buffers or further affect their functions. The maintenance activity shall not result in increased risk to
life or property.
G. Fish, wildlife, and/or wetland restoration or enhancement activities not required as project
mitigation; provided, that the project is approved by the U.S. Fish and Wildlife Service, the
Washington State Department of Ecology, Washington State Department of Fish and Wildlife, or
other appropriate local, state, federal, or tribal jurisdiction and/or that meet the criteria of
RCW 77.55.181(1) and that are reviewed and approved according to the provisions of
RCW 77.55.181.
16.16.235 Activities Allowed with Notification.
A. The activities specified in subsection B of this section are authorized within critical areas and buffers;
provided, that:
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1. The applicant provides a written notification to the technical administrator Director on a form
provided by the Department. Activities within the shoreline jurisdiction (WCC 23.20.010) may
shall require a shoreline permit or statement of exception.
2. The notification will provide a site plan (in a common scale), photos, and specific information
describing the activity and the mitigation to be implemented, if required by the technical
administrator, to document that the activity will not result in increased risk to public health,
safety, and welfare; that adverse impacts to critical areas are minimized; and that disturbed
areas are restored as soon as possible following the activity.
3. Notification shall be submitted to the technical administrator at least 10 full business days prior
to initiating work.
4. Upon receipt of the notification, the technical administrator Director shall issue a decision
within 10 days unless additional information is required from the applicant or other review
processes necessitate additional time. Additionally, the technical administrator Director may
provide guidance on best management practices for tree and vegetation protection,
construction management, erosion and sedimentation control, water quality protection, and
use of chemical applications to be used in the execution of the activities listed in subsection B of
this section.
5. Unless otherwise specified, notification shall be valid for one year per activity; provided, that
there is no change in the scope of the project including, but not limited to, the location and/or
extent of the activity allowed under the notification process.
B. Activities Allowed with Notification.
1. Emergency construction or activity necessary for the immediate preservation of the public
health, safety, and welfare as determined by the technical administrator Director; provided,
that:
a. An emergency is an unanticipated and imminent threat to public health, safety, or the
environment that requires immediate action within a time period too short to allow full
compliance with this chapter.
b. Emergency construction does not include development of new permanent protective
structures where none previously existed. Where the technical administrator Director
determines that new protective structures are the appropriate means to address an
emergency situation, the project proponent shall either obtain any permits that would have
been required absent an emergency, pursuant to Chapter 90.58 RCW, Chapter 173-27 WAC,
or this chapter, or remove the structure upon abatement of the emergency situation.
c. Within the jurisdiction of the Whatcom County Shoreline Management Program (WCC
Title 23), all emergency construction shall be consistent with the policies and procedural
requirements of WCC Title 23 and this chapter.
d. The applicant shall make a reasonable attempt to contact the technical administrator
Director prior to activity; provided, that when prior notice is not feasible, notification of the
action shall be submitted to the technical administrator Director as soon as the emergency
is addressed and no later than 14 days following such action.
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2. Maintenance, operation, and/or repair of to existing infrastructure improvements, including
dikes and drainage ditches, rights-of-way, trails, roads, fences, and utilities or utility corridors;
provided, that the activity does not further alter, impact, or encroach upon critical areas or
buffers or further affect their functions. The maintenance or repair activity shall not result in
increased risk to life or property. Maintenance or repair shall be allowed pursuant to the
provisions set forth in this chapter; provided, that:
a. The applicant shall submit to the technical administrator Director a written description of
the maintenance activity with all of the following general information:
i.
Type, timing, frequency, and sequence of maintenance activity to be conducted;
ii.
Type of equipment to be used (hand or mechanical);
iii.
Manner in which the equipment will be used; and
iv.
Best management practices to be used.
b. The applicant’s written description shall be valid for up to five years; provided, that there is
no significant change in the type or extent of maintenance activity.
3. Utility Installation. Construction of electrical, telecommunications, cable, water, sewer, and
other utility lines and equipment within existing structures, facilities, infrastructure systems,
development areas and uses, utility easements, and public and private rights-of-way, provided:
a. There is no further intrusion into geologically hazardous areas, frequently flooded areas,
wetlands, or fish and wildlife habitat conservation areas or their buffers;
b. Soil erosion is controlled;
c. Disturbed areas are promptly stabilized; and
d. Any adverse impacts to critical areas are mitigated in accordance with this chapter.
3.4. Select Removal or Pruning of Vegetation Management. No vegetation shall be removed from a
wetland, habitat conservation area, coastal or riverine erosion hazard area, or landslide hazard
area, or their buffers, unless specifically listed in subsection (a) and meeting the conditions of
subsection (b), below subject to the following:
a. Exceptions. Vegetation removal or pruning will be done in a manner that minimizes
disturbance and prevents adverse effects on soil stability, fish or wildlife habitat, water
quality, or water quantity.
i. Except for lLawn, pasture, ornamental vegetation, and similar introduced vegetation,
provided all areas of vegetation removal are revegetatedno vegetation shall be removed
from a wetland, habitat conservation area, coastal or riverine erosion hazard area, or
landslide hazard area or their buffers unless otherwise authorized by the technical
administrator for safety reasons.
ii. Restoration projects.
iii. Maintenance of legally established views so long as the criteria subsection (B)(6) of this
section are met.
i.iv. The felling of hazard trees within critical areas and buffers, with an approved tree risk
assessment completed by a qualified professional.
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v. To improve overall slope or bank stability selective vegetation limbing, clearing, and/or
thinning may be allowed in landslide hazard areas and/or riverine and coastal erosion
hazard areas and/or their buffers pursuant to an approved habitat management plan
designed. The plan shall be prepared by a qualified professional and reviewed by a
licensed geologist or geotechnical engineer.
b. Conditions.
i. Vegetation removal or pruning will be done in a manner that minimizes disturbance and
prevents adverse effects on soil stability, fish or wildlife habitat, water quality, or water
quantity. Shrubs shall not be pruned to a height of less than 6 feet.
ii. Cut vegetation shall be left within the critical area or buffer where practicable unless
removal is warranted due to the presence of an established disease infestation, noxious
weeds, environmental or other hazards, or because of access or maintenance needs if
the area is a utility or access right-of-way.
iii. All limb removal, crown thinning, or pruning shall meet the American National Standard
Institute (ANSI) tree pruning standards. Pruning shall retain branches that overhang the
water. No tree topping shall occur. In no circumstance shall removal of more than onefourth (1/4) of the original crown be permitted within a three year period.
iv. Hazard Tree Mitigation.
(A) The landowner shall replace any trees that are removed at a three to one ratio (3:1).
When approved by the Director, a landowner may choose to convert a hazard tree
proposed for removal to a wildlife snag as an alternative if recommended by a
certified arborist.
(B) In addition to the requirements of WCC 20.80.300 through 20.80.380 (Landscaping),
replacement trees shall meet the following criteria:
(1) Replacement trees shall be exclusively species native to the coastal region of the
Pacific Northwest.
(2) At a minimum, 50% of replacement trees shall be evergreen species. If only one
replacement tree is required, it shall be an evergreen species, unless otherwise
approved by the Director.
4. The felling of hazard trees within critical areas and buffers, with an approved tree risk
assessment completed by a qualified professional.
5. View Corridors. Clearing and/or thinning for limited view corridors shall be allowed Except in
landslide hazard areas and buffers and riverine and coastal erosion hazard areas and buffers, the
clearing, pruning, and revegetation of buffer areas for view purposeswhere it does not adversely
impact ecological and/or aesthetic values, and/or slope stability, provided; provided:
a. The proposed view corridor is not located in a landslide, riverine, or coastal erosion hazard
areas hazard areas or their buffers.
b. Clearing shall only be allowed when the applicant can demonstrate that a limited view
corridor cannot be achieved through limb removal, crown thinning, or pruning. With
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clearing, a combination such strategies may be required to establish a view shall be
required.
a.c. A window or view opening is limited to the minimum necessary for view purposes and shall
not exceed a cumulative total of 15% percent of buffer length, unless the applicant can
demonstrate to the technical administrator’s satisfaction that a larger dimension is
warranted because of slope or other site considerations. Trees greater than 12 inches in
diameter at breast height shall be preserved, but may be shaped, windowed/thinned or
pruned.Whenever possible, view corridors shall be located in areas dominated with nonnative vegetation and invasive species.
b.d. Significant tTrees greater than 12 inches in diameter at breast height shall be preserved, but
may be shaped, windowed/thinned or pruned.
c.e. Low-growing native vegetation shall be retained and/or planted in the view corridor to
provide habitat, stabilize the area, and achieve dense growth.
d. This activity shall not be conducted more than once every 10 years for any individual
residential property.
e.f. Clearing shall not take place where increased risks or adverse impacts, including cumulative
impacts, to critical area functions and values are likely to occur.
f.g. This provision does not apply to open space set aside in a subdivision or other approval to
which specific conditions are attached that prohibit clearing of vegetation without a written
approval or permit.
g.h. View areas established under this section shall be considered lawfully established and may
be maintained as provided for in subsection (B)(34) of this section.
Navigation Aids. The installation of navigation aids and boundary markers in accordance with
applicable state and federal laws or the installation of mooring buoys in accordance with the
Department of Fish and Wildlife design guidelines and the Whatcom County Shoreline
Management Program (WCC Title 23).
Site investigation. Routine site investigation work in wetlands, landslide hazard areas, and
riverine and coastal erosion hazard areas. This includes geotechnical soil borings, groundwater
monitoring wells, percolation tests, sediment sampling, and similar or related activities required
for land use application submittals or permit compliance. Land survey and shallow soil test pits
dug in conjunction with wetland delineation studies do not require notification.
Household Garden Products. fFertilizers or household herbicides to address noxious weed
infestation may be used in critical area buffers, but not in critical areas. Either must be applied
at times and rates specified on the label in accordance with Washington State Department of
Agriculture and other applicable regulations.
Ditch Maintenance. Routine maintenance of ditches oOn agricultural lands maintenance of
ditches is allowed; provided, that all of the following are met:
a. The maintenance is necessary to support ongoing agricultural operations;
b. The maintenance activity does not expand the dimensions of the drainage channel beyond
the original, lawfully established dimensions;
16
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c. The agricultural activities are conducted pursuant to an approved conservation farm plan
prepared pursuant to Article 8 of this chapter;
d. The farm operator obtains a hydraulic project approval (HPA), if required, from the
Washington State Department of Fish and Wildlife (WDFW) prior to the maintenance
activity; and
e. The farm operator provides a copy of the HPA to the technical administrator Director as part
of the written notification.
10. Alteration or removal of beaver-built structures two years old or less; provided, that:
a. There is no adverse impact to wetland or river or stream functions.
b. The property owner obtains an HPA from WDFW (if required) prior to the maintenance
activity.
c. The property owner provides a copy of the HPA to the technical administrator Director as
part of the written notification.
16.16.240 Technical administrator and hearing examiner authority.
The technical administrator is the Whatcom County director of planning and development services or
his/her designee. The hearing examiner is appointed by the county council. The technical administrator
and the county hearing examiner shall administer and enforce the provisions of this chapter pursuant to
the following:
A. The technical administrator shall have the primary responsibility for reviewing development
proposals for compliance with this chapter and is authorized to approve, deny, or condition permits
in accordance with the standards set forth herein. The technical administrator shall also have the
following authority:
1. Authority to convene an interdisciplinary team to assist in reviewing development proposals or
to solicit review from outside experts in accordance with WCC 16.16.245.
2. Authority to grant, condition, or deny reasonable use permits for single-family residential
building permits within critical areas and/or their buffers.
3. Authority to grant, condition, or deny reasonable use permits for other development proposals
that would affect critical area buffers, but not the critical areas themselves.
4. Authority to serve a cease and desist order pursuant to WCC 16.16.285 upon a person
undertaking activity within a critical area or buffer in violation of this chapter.
5. Any additional responsibility and/or authority specifically provided for in the subsequent articles
of this chapter.
B. The technical administrator’s authority shall transfer to another county decision maker when
another decision maker is specified for a separate project permit. In such cases, the technical
administrator shall ensure that all procedural requirements of this chapter are met and shall make a
recommendation to the designated decision maker as to how the provisions of this chapter apply to
the permit action, including project permits.
C. The Whatcom County hearing examiner is hereby vested with responsibility and authority to hear
appeals and perform the following duties:
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1. Authority to grant or deny variances.
2. Authority to grant, condition, or deny reasonable use permits for all developments, except
single-family building permits, affecting critical areas.
3. Authority to decide on appeals of administrative decisions including, but not limited to,
reasonable use permits issued by the technical administrator.
4. Authority to hold public hearings pursuant to Chapter 22.05 WCC.
D.A.
In granting, revising, or extending a permit, the technical administrator, or hearing examiner as
applicable, may attach such conditions, modifications, or restrictions thereto regarding the location,
character, and other features of the proposed development deemed necessary to assure that the
development is consistent with criteria set forth in this chapter. In cases involving unusual
circumstances or uncertain effects, a condition may be imposed to allow for future review or
reevaluation to assure conformance with this chapter. The technical administrator and/or hearing
examiner shall render a final decision in accordance with the timelines established in
Chapter 22.05 WCC, as applicable. All decisions of the technical administrator and hearing examiner
may be appealed pursuant to WCC 22.05.160.
16.16.245 Interdisciplinary team.
The technical administrator may call upon outside expertise including an interdisciplinary team if the
technical administrator determines that additional technical assistance is required to assess a critical
areas development proposal or ensure the application of best available science.
A. The interdisciplinary team shall include the applicant and/or their technical representative, local,
state, or federal agency or tribal representatives with expertise in the field, and/or independent
qualified professionals with expertise relating to the critical area issue.
B. The functions of the interdisciplinary team are to field check and verify critical area
determinations/boundaries and assess species/habitat presence by providing written peer review of
the in-formation included with an application, identify areas of concern in the application of best
available science, provide professional opinions and recommendations relevant to the provisions of
this chapter, and help focus the preparation of subsequent reports and environmental
documentation on the most relevant issues.
C. The technical administrator will coordinate this effort and seek advice from the team.
D. In lieu of convening an interdisciplinary team, the county may require third-party review by a
qualified professional for any development proposal, mitigation plan, mitigation bank proposal, or
other project for which additional technical expertise is needed. The cost of the third-party review
shall be the permit applicant’s responsibility.
16.16.250 Submittal requirements and Critical Areas Review Process.
A. All applicants shall complete a prescreening meeting with the technical administrator Director prior
to submitting an application subject to this chapter. The purpose of this meeting shall be to discuss
the requirements for a complete application; the critical area standards and procedures; to review
conceptual site plans prepared by the applicant; to discuss appropriate investigative techniques and
methods; and to determine reporting requirements.
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B. Review and approval of a proposed development within a critical area or its buffer may be initiated
through the application for any project permit in Whatcom County on department-approved forms
and containing the materials listed in the department’s Administrative Manual.
When County critical area maps, indicators, or other sources of credible information indicate that a
site may be located in, contain, or abut critical areas or their buffers or setbacks, the shall require
technical studies in accordance with the requirements for that critical area specified herein.
C. The technical administrator Director shall be responsible, in a timely manner, to make one of the
following determinations regarding critical areas review:
1. Initial Determination. When county critical area maps or other sources of credible information
indicate that a site may be located, contain or abut critical areas, critical area buffers or setbacks
the technical administrator shall require technical studies in accordance with that critical area’s
specific article.
2.1. Determination of Impacts. The technical administrator Director shall use best available science,
including but not limited to the County’s critical areas maps, his/her field investigation results,
his/her own knowledge of the site, information from appropriate resource agencies, or
documentation from a scientific or other credible source to determine if the project will more
probably than not adversely impact a critical area or its buffer. Identified adverse impacts shall
be fully mitigated in accordance with WCC 16.16.260.
3.2. Determination of Compliance. If the applicant demonstrates to the satisfaction of the technical
administrator Director that the project meets the provisions of this chapter and is not likely to
adversely affect the functions and values of critical areas or buffers or provides mitigation to
reduce the adverse impact to meet no net loss of the function and values of critical areas or
buffers, the technical administrator Director shall make the determination that the proposal
complies with this chapter.
4.3. Decision to Approve, Condition, or Deny. The technical administrator Director shall review all
pertinent information pertaining to the proposed development and shall approve, approve with
conditions, or deny the permit based on their review, and shall provide a detailed written
decision. This determination shall be included in the project review record for the project permit
in accordance with WCC Chapter 22.05 .
D. The technical administrator Director may waive the requirement for critical areas review under this
chapter when s/he determines that all of the following conditions are met:
1. The proposed development activity is located on a parcel that received approval of a previous
critical areas review within the prior five years, site conditions have not changed, and the
applicable regulations have not substantively changed;
2. All critical areas within 300 feet of the new proposed development, use, or activity on the parcel
have been identified and delineated and the effects of the pro-posed development activity have
been thoroughly considered in accordance with the most current regulations and best available
science;
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3. The activity is in compliance with all permit conditions including mitigating measures, as
applicable, that were imposed as part of the prior review and there are no outstanding
violations of conditions that were imposed as part of the previous review;
4. The development activity involves a use that is equally or less intensive than the development
activity that was subject to the prior permit. Land use intensity shall be based on factors
including development density, critical areas impacts, impervious surface, noise, glare, dust,
hours of operation, and traffic.
E. Submittal Materials.
1. Complete application.
2. A detailed site map drawn to a common scale, or survey, showing at least the following:
a. Vicinity map.
b. Topographic, hydrologic, and vegetative features.
c. The location and description of known wildlife and habitat features and all known critical
areas.
d. Proposed development activity with dimensions.
3. Existing physical features of the site including buildings, fences, and other structures, roads,
parking lots, utilities, water bodies, etc. Structures shall be dimensioned.
F. Elements of a critical area assessment are encouraged to be submitted together for timely review.
However, the technical administrator may allow the various components to be submitted
independently at different phases of a project if s/he determines piecemeal review will benefit the
review process or at the request of the applicant.
16.16.255 Critical Areas Assessment Reports.
A. When the technical administrator Director determines a need for a critical area assessment
pursuant to WCC 16.16.250, s/he shall have the authority to require a critical areas assessment
report, to be prepared by a qualified professional and be consistent with best available science. The
analysis shall be commensurate with the value or sensitivity of a particular critical area and relative
to the scale and potential impacts of the proposed activity. A critical area assessment shall have all
of the following elements, unless determined by the technical administrator Director not to be
needed:
1. The requirements found in subsections B (C) and H (I) of this section;
2. Geological hazard assessment;
3. Critical aquifer recharge assessment;
4. Frequently flooded area assessment;
5. Wetland assessment;
6. Fish and wildlife habitat conservation area assessment;
7. A mitigation plan addressing all mitigation requirements of this title.
8. Habitat Management Plan, when required by this chapter or Title 23.
B. Elements of a critical area assessment are encouraged to be submitted together for timely review.
However, at the request of the applicant the Director may allow the various components to be
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submitted independently at different phases of a project if s/he determines piecemeal review is
reasonable and will benefit the review process.
B.C. The critical areas assessment report shall:
1. Demonstrate that the submitted proposal is consistent with the purposes and specific standards
of this chapter;
2. Describe all relevant aspects of the development proposal and critical areas adversely affected
by the proposal including any geological hazards and risks associated with the proposal, and
assess impacts on the critical area from activities and uses proposed; and
3. Identify impacts of the proposed use/development on habitat corridors, ecological connectivity,
and habitat for salmon and forage fish as identified in WCC 16.16.710.
3.4. Where impacts are unavoidable, demonstrate through an alternatives analysis that no other
feasible alternative exists. Such an analysis shall explore alternatives that might pose fewer
impacts or better protect ecological functions, and address such issues as project design,
location on the property, and type and location of mitigation, as applicable to the proposed
development.
4.5. Identify and evaluate the cumulative impacts of individual development proposals to assure that
no net loss standards are achieved.Consider the cumulative impacts of the proposed action that
includes past, present, and reasonably foreseeable future actions to facilitate the goal of no net
loss of critical areas. Such impacts shall include those to wildlife, habitat, and migration
corridors; water quality and quantity; and other watershed processes that relate to critical area
condition, process, and/or service.
5.6. Identify proposed mitigation and protective measures as required by this chapter.
C.D.
The technical administrator Director shall review the critical areas assessment report for
completeness and accuracy and shall consider the recommendations and conclusions of the critical
areas assessment report to assist in making administrative decisions concerning approval,
conditional approval, or denial of the subject project and to resolve issues concerning critical areas
jurisdiction and appropriate mitigation and protective measures.
E. The Director shall reject or request revision of the field and literature findings and conclusions
reached in a critical areas assessment report when s/he can demonstrate that the assessment is
inaccurate, incomplete, or does not fully address the critical areas impacts involved.
D.F. Critical areas assessment reports shall generally be valid for a period of five years from the date the
assessment is approved by the technical administrator Director. Future land use applications may
re-quire preparation of new or supplemental critical area assessment reports unless it can be
demonstrated to the satisfaction of the technical administrator Director that the previously
prepared report is ad-equate for current analysis. The technical administrator Director may also
require the preparation of a new critical area assessment report or a supplemental report when new
information is found demonstrating that the initial assessment is in error. If the technical
administrator Director requires more information in the report, s/he shall make the request in
writing to the applicant stating what additional information is needed and why.
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E.A. The technical administrator shall reject or request revision of the field and literature findings and
conclusions reached in a critical areas assessment report when s/he can demonstrate that the
assessment is inaccurate, incomplete, or does not fully address the critical areas impacts involved.
F.G. To avoid duplication, the reporting requirements of this chapter shall be coordinated if more than
one critical area assessment report is required for a site or development proposal. Similarly, where
other agencies’ assessments or reports are required pursuant to other state or federal laws, the
applicant is encouraged to submit one report that satisfies all such agencies’ requirements.
G.H. In addition to a hard copy, applicants shall provide reports and maps to the County in an
electronic format that allows site data to be incorporated into the County critical areas database;
however, the County may waive the electronic format requirement for single-family building
permits. Applicants shall follow Whatcom County electronic submittal guidelines. This requirement
shall not be construed as a requirement to use specific computer software, though it must be in a
format usable by the County.
H.I. The intent of these provisions is to require a reasonable level of technical study and alternatives
analysis pursuant to WCC 16.16.250 sufficient to assess potential project impacts and to protect
critical areas. At a minimum, a critical areas assessment report shall include the following
information:
1. A site plan showing the proposed development footprint and clearing limits, all relevant critical
areas and buffers within and abutting the site, a written description of the project, an
examination of project on-site design alternatives, and an explanation of why the proposed
activity requires a location on, or access across, a critical area and why alternatives are not
feasible;
2. A written description of the critical areas and buffers on or in the vicinity of the site, including
their size, type, classification or rating, condition, disturbance history, and functions and values.
Projects in frequently flooded areas must comply with the reporting requirements of WCC
Title 17. Projects on or adjacent to geologically hazardous areas shall identify the type of hazard
and assess the associated risks posed by the development or that the development may be
subject to;
3. An analysis of potential adverse critical area impacts associated with the proposed activity
including, but not limited to, effects related to clearing, grading, noise, light/glare, drilling,
damming, draining, creating impervious surface, managing stormwater, releasing hazardous
materials, and other alterations, and including an explanation of critical area processes and
functions that may be affected;
4. An analysis of how critical area impacts or risks will be avoided and/or minimized, and/or an
analysis of the proposed measures to prevent or minimize hazards. When impacts cannot be
avoided, the report shall include a plan describing mitigation that will be provided to replace
critical area functions and values altered as a result of the proposal. The mitigation plan shall be
consistent with the provisions of WCC 16.16.260 and provide written documentation showing
what the applicant considered for each step in the mitigation sequencing and the other
applicable articles of this chapter;
22
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5. The dates, names, signatures, and qualifications of the persons preparing the report and
documentation of analysis methods including any fieldwork performed on the site; and
6. Additional reasonable information requested by the technical administrator Director for the
assessment of critical areas impacts or otherwise required by the subsequent articles of this
chapter.
16.16.260 General Mitigation Requirements.
A. Developments permitted pursuant to this chapter that adversely impacts or alters a critical area or
buffer shall include mitigation sufficient to minimize risks associated with geologic hazards and/or
maintain or replace or improve critical areas functions and values. Any proposed development that
cannot adequately mitigate critical area impacts as determined by the technical administrator
Director shall be denied.
B. In determining the extent and type of mitigation required, the Director may consider all of the
following:
1. The ecological processes that affect and influence critical area structure and function within the
watershed or sub-basin;
2. The individual and cumulative effects of the action upon the functions of the critical area and
associated watershed;
3. Observed or predicted trends regarding the gains or losses of specific habitats or species in the
watershed, in light of natural and human processes;
4. The likely success of the proposed mitigation measures;
5. Effects of the mitigation actions on neighboring properties; and
6. Opportunities to implement restoration actions formally identified by an adopted shoreline
restoration plan, watershed planning document prepared and adopted pursuant to
Chapter 90.82 RCW, a salmonid recovery plan or project that has been identified on the
watershed management board habitat project list or by the Washington State Department of
Fish and Wildlife as essential for fish and wildlife habitat enhancement.
C. Though in general on-site mitigation is preferred, the County shall not risk mitigation success or
bypass opportunities for improving ecological processes in a watershed by precluding other
mitigation options when it is more effective and sustainable. In order to provide the greatest
ecological benefit, a combination of mitigation options may be used to achieve no net loss of
ecological functions. In some cases it may be necessary to mitigate at multiple sites or on-site and
out-of-kind. In determining the extent and type of mitigation required for impacts to critical areas,
the Director may consider all of the following when applicable:
1. On-site and in-kind. Unless otherwise approved by the Director, all critical areas impacts shall be
compensated by creation or restoration of replacement areas that are in-kind, on-site, and of
similar critical area category.
2. Off-site and in-kind. The Director may consider and approve off-site mitigation when the
applicant demonstrates that greater biological and/or hydrological functions and values will be
achieved. The mitigation may include restoration, creation, or enhancement of critical areas
23
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and/or their buffers. The process to determine the ratios of on-site mitigation shall apply to offsite ratios as well.
3. On-site and out-of-kind. The Director may consider and approve out-of-kind mitigation when
the applicant demonstrates an ecological uplift of biological and/or hydrological functions and
values will be achieved. The mitigation may include restoration, creation, or enhancement of
other types of critical areas and/or their buffers. The process to determine the ratios of out-ofkind mitigation shall be based on a habitat management plan with a functional replacement
assessment.
4. Alternative Mitigation Plans pursuant to 16.16.261 (Alternative Mitigation Plans)
5. Use of Mitigation Bank Credits, pursuant to 16.16.263 (Mitigation Banking)
D. Where feasible, mitigation projects shall be completed prior to activities that will disturb habitat
conservation areascritical areas or their buffers. In all other cases, mitigation shall be completed
concurrently with developmentas quickly as possible following disturbance and prior to use or
occupancy of the activity or development.
E. Construction of mitigation projects shall be timed to reduce impacts; provided, that the Director
may adjust the timing requirements to allow grading, planting, and other activities to occur during
the appropriate season(s).
A.F. Mitigation Sequence.
1. When an alteration or impact to a critical area or buffer is proposed, the applicant shall conduct
an alternatives/mitigation sequencing analysis and demonstrate that all reasonable efforts have
been taken to mitigate adverse impacts in the following prioritized order:
a. Avoiding the adverse impact altogether by not taking a certain action or parts of an action,
or moving the action.
b. Minimizing adverse impacts by limiting the degree or magnitude of the action and its
implementation by using appropriate technology and engineering, or by taking affirmative
steps to avoid or reduce adverse impacts.
c. Rectifying the adverse impact by repairing, rehabilitating, or restoring the affected
environment.
d. Reducing or eliminating the adverse impact over time by preservation and maintenance
operations during the life of the action.
e. Compensating for the adverse impact by replacing, enhancing, or providing similar
substitute resources or environments and monitoring the adverse impact and the mitigation
project and taking appropriate corrective measures.
2. Mitigation shall be provided for all unavoidable adverse alterations of a critical area or buffer.
Mitigation for individual projects may include a sequenced combination of the above measures
as needed to achieve the most effective protection, compensation for buffer functions and
values, or mitigation for critical area functions and values.
B.G.
Mitigation Plan.
1. A mitigation plan shall be developed in accordance with an approved critical areas assessment
report and be consistent with best available science. Where appropriate, the mitigation plan
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should be compatible with watershed and recovery planning goals for Whatcom County. The
intent of these provisions is to require a level of technical study and analysis sufficient to protect
critical areas and/or protect developments and occupants from critical areas involving hazards.
The analysis shall be commensurate with the value or sensitivity of a particular critical area and
relative to the scale and potential impacts of the proposed activity.
2. The mitigation plan shall provide for construction, maintenance, monitoring, and contingencies
as required by conditions of approval and consistent with the requirements of this chapter.
3. The mitigation plan shall demonstrate that all reasonable efforts have been taken to provide
sufficient mitigation such that the activity does not have significant adverse impacts and results
in no net loss of shoreline and critical area ecological functions.
3.4. The mitigation plan shall be prepared by a qualified professional; provided, that the technical
administrator Director may waive the requirement to hire a qualified professional to prepare a
mitigation plan when the required mitigation involves standard planting or enhancement
practices. The waiver shall not be granted for mitigation practices involving wetland creation,
rehabilitation, and/or restoration.
4.5. The mitigation plan shall contain the following information:
i. A description and scaled drawings of the activities proposed to reduce risks associated
with geologic hazards and/or flooding, and/or to mitigate for impacts to critical area
functions and values. This shall include all clearing, grading/ excavation, drainage
alterations, planting, invasive weed management, installation of habitat structures,
construction sequencing, best management practices, site protection, irrigation, and other
site treatments associated with the development activities.
ii. Specific information on construction or the proposed mitigation activity including timing,
sequence, equipment needs, best management practices, and responsible parties.
iii. A description of the functions and values that the proposed mitigation area(s) shall
provide, and/or a description of the level of hazard mitigation provided.
iv. The goals, objectives, and performance standards that the proposed mitigation action(s)
shall achieve or demonstrate consistency with.
v. A description of how the mitigation area(s) will be evaluated and monitored to determine
if the performance standards are being met.
vi. A program and schedule for construction and post-construction performance monitoring
of the mitigation project.
vii. An evaluation of potential adverse impacts on adjacent property owners resulting from
the proposed mitigation and measures to address such impacts. Mitigation projects shall
not result in adverse impacts to adjacent property owners.
viii. Identification of potential courses of action or contingencies, and any corrective measures
to be taken if monitoring or evaluation indicates that project performance standards are
not being met.
ix. Plan sheets with scale identified, showing the edge of the critical area and buffer area. The
affected critical area and buffer shall be clearly staked, flagged, and/or fenced prior to and
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during any site clearing and construction to ensure protection for the critical area and
buffer during construction.
x. A description of other permits and approvals being sought, including the need for permits
from state and/or federal agencies.
xi. Additional information as required by the subsequent articles of this chapter.
C.H.
Mitigation Monitoring and Maintenance.
1. All mitigation areas shall be maintained and managed to prevent degradation and ensure
protection of critical area functions and values subject to field verification by the Director.
2. The technical administrator Director shall have the authority to require that compensatory
mitigation projects be monitored annually for at least five years to establish that performance
standards have been met. Required monitoring reports shall be submitted to the County
annually during the monitoring period to document milestones, successes, problems, and
contingency actions of the compensatory mitigation.
i. At year three, if the mitigation is meeting year 5 performance standards, Tthe technical
administrator Director may reduce the monitoring timeframe to three years for minor
mitigation projects involving critical area or buffer revegetation or vegetation enhancement,
but not for projects involving wetland creation, wetland restoration, stream restoration or
other activities that require manipulation of soils or water. All mitigation areas shall be
maintained and managed to prevent degradation and ensure protection of critical area
functions and values subject to field verification by the technical administrator.
ii. The technical administrator Director shall have the authority to extend the monitoring
period, require corrective measures, and/or require additional monitoring reports beyond
the initial monitoring period for any project that does not meet the performance standards
identified in the mitigation plan, or does not provide adequate replacement for the
functions and values of the impacted critical area.
2.3. Permanent protection shall be achieved through deed restriction or other protective covenant
in accordance with WCC 16.16.265.
D.I. Mitigation Assurance.
1. The applicant and his/her representatives shall demonstrate sufficient scientific expertise and
capability to implement the mitigation, monitor the site, and make corrections if the project fails
to meet projected goals. The technical administrator Director may require the following to
ensure that the mitigation is fully functional:
i.
The applicant shall post a mitigation surety in the amount of 125% percent of the
estimated cost of the uncompleted actions or the estimated cost of restoring the
functions and values of the critical area that are at risk, whichever is greater. The surety
shall be based on an itemized cost estimate of the mitigation activity including clearing
and grading, plant materials, plant installation, irrigation, weed management,
monitoring, and other costs.
ii.
The surety shall be in the form of an assignment of funds or other means approved by
the technical administrator Director.
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iii.

Surety authorized by this section shall remain in effect until the technical administrator
Director determines, in writing, that the standards bonded for have been met. Surety
shall generally be held by the County for a period of five years to ensure that the
required mitigation has been fully implemented and demonstrated to function, and may
be held for longer periods when necessary. Surety for construction may be reduced
after initial completion in an amount not to exceed the cost of monitoring plus not less
than 25% percent of the construction cost.
iv.
Depletion, failure, or collection of surety funds shall not discharge the obligation of an
applicant or violator to complete required mitigation, maintenance, or monitoring.
v.
Public development proposals shall be relieved from having to comply with the bonding
requirements of this section if public funds have previously been committed for
mitigation, maintenance, or monitoring.
vi.
Any failure to satisfy critical area requirements established by law or condition
including, but not limited to, the failure to provide a monitoring report within 30 days
after it is due or comply with other provisions of an approved mitigation plan shall
constitute a default subject to the provisions of WCC 16.16.285, and the County may
demand payment of any financial guarantees or require other action authorized by the
County code or any other law.
vii.
Any funds recovered pursuant to this section shall be used to complete the required
mitigation or equivalent.
E.J. Permanent Protection. All mitigation areas shall be protected and managed to prevent degradation
and ensure protection of critical area functions and values in perpetuity. Permanent protection shall
be achieved through deed restriction or other protective covenant in accordance with
WCC 16.16.265. If additional development is proposed that impacts a mitigation area and those
impacts are accounted for under a new, approved mitigation plan, such protection may be removed
so long as the final plan meets the requirements of this chapter for all cumulative impacts.
16.16.261 Alternative or innovative Mitigation Plans.
A. The County shall consider and may approve alternative or innovative mitigation plans for major
developments (as defined in Article 9 of this chapter), planned unit developments (pursuant to
WCC Chapter 20.85 ), and/or development agreements (pursuant to
RCW 36.70B.170 through 36.70B.210).
B. If approved, said plan shall be used to satisfy the requirements of this chapter and provide relief
and/or deviation as appropriate from the specific standards and requirements thereof;
provided, that the standards of impact avoidance and minimization shall remain as guiding
principles in the application of these provisions and when it is demonstrated that all of the
following circumstances exist:
1. The proponent(s) demonstrate the organizational and fiscal capability to carry out the
purpose and intent of the plan;
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2. The proponent(s) demonstrate that long-term management, maintenance, and monitoring
will be adequately funded and effectively implemented;
3. There is a clear likelihood for success of the proposed plan based on supporting scientific
information or demonstrated experience in implementing similar plans;
4. In terms of functional value, the proposed mitigation plan results in equal or greater
protection and conservation of critical areas functions, services, and values than would be
achieved using parcel-by-parcel regulations and/or traditional mitigation approaches;
5. The plan is consistent with the general purpose and intent of this chapter, the Shoreline
Management Program (WCC Title 23), and the comprehensive plan;
6. The plan shall contain relevant management strategies considered effective and within the
scope of this chapter and shall document when, where, and how such strategies substitute
for compliance with the specific standards herein; and
7. The plan shall contain clear and measurable standards for achieving compliance with the
purposes of this chapter, a description of how such standards will be monitored and
measured over the life of the plan, and a fully funded contingency plan if any element of the
plan does not meet standards for compliance.
C. Alternative mitigation plans shall be reviewed concurrently with the underlying land use
permit(s) and decisions to approve or deny such plans shall be made in accordance with the
underlying permit process. The plan shall be reviewed by the technical administrator Director to
ensure compliance with the general purpose and intent of this chapter and to ensure accuracy
of the data and effectiveness of proposed management strategies. In making this determination
the technical administrator Director shall consult with the State Departments of Fish and
Wildlife, Ecology, Natural Resources, and/or other local, state, federal, and/or tribal agencies or
experts. If the technical administrator Director finds the plan to be complete, accurate, and
consistent with the purposes and intent of this chapter, the designated decision maker shall
solicit comment pursuant to the public notice provisions of WCC Chapter 22.05 prior to final
approval/denial of permission of the plan to substitute for the requirements and standards of
this chapter.
16.16.262 Watershed-Based Management Plans.
A. The County may consider watershed-based management plans sponsored by watershed
improvement districts, other special purpose districts, or other government agencies.
B. If approved, said plan shall be used to satisfy the requirements of this chapter and provide relief
and/or deviation as appropriate from the specific standards and requirements thereof; provided,
that the standards of impact avoidance and minimization shall remain as guiding principles in the
application of these provisions and when it is demonstrated that all of the following circumstances
exist:
1. The proponent(s) demonstrate the organizational and fiscal capability to carry out the purpose
and intent of the plan;
2. The proponent(s) demonstrate that long-term management, maintenance, and monitoring of
the watershed will be adequately funded and effectively implemented;
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3. There is a clear likelihood for success of the proposed plan based on supporting scientific
information or demonstrated experience in implementing similar plans;
4. In terms of functional value, the proposed mitigation plan results in equal or greater restoration,
protection, and conservation of the impacted critical areas than would be achieved using parcelby-parcel regulations and/or traditional mitigation approaches;
5. The plan is consistent with the general purpose and intent of this chapter, the comprehensive
plan, and an approved watershed plan prepared pursuant to Chapter 90.82 RCW (the State
Watershed Management Act) or the plan is prepared under other local or state authority that is
consistent with the goals and policies of an applicable and approved watershed plan prepared
pursuant to Chapter 90.82 RCW;
6. The plan shall contain relevant management strategies considered effective and within the
scope of this chapter and shall document when, where, and how such strategies substitute for
compliance with the specific standards herein; and
7. The plan shall contain clear and measurable standards for achieving compliance with the
purposes of this chapter, a description of how such standards will be monitored and measured
over the life of the plan, and a fully funded contingency plan if any element of the plan does not
meet standards for compliance.
C. Watershed-based management plans shall be approved by the County Council by ordinance and
appended to this chapter. The process for approval shall be as follows:
1. The plan shall be reviewed by the technical administrator Director to ensure compliance with
the purposes of this chapter, the Whatcom County Shoreline Management Program (WCC
Title 23), and with the comprehensive plan, and to ensure accuracy of the data and
effectiveness of proposed management strategies. In making this determination the technical
administrator Director shall consult with the State Departments of Fish and Wildlife, Ecology,
Natural Resources, and/or other local, state, federal, and/or tribal agencies or experts.
2. If the technical administrator Director finds the plan to be complete, accurate, and consistent
with the purposes and intent of this chapter, the designated decision maker shall solicit
comments pursuant to the public notice provisions of WCC Chapter 22.05 prior to final
approval/denial of permission of the plan to substitute for the requirements and standards of
this chapter.
3. The designated decision maker shall not approve watershed-based management plans that
conflict with Chapter 90.82 RCW.
16.16.263 Mitigation Banksing.
A. Mitigation Bank Credits. The County may approve the use of mitigation banking credits as a form of
compensatory mitigation for wetland and habitat conservation area impacts when the provisions of
this chapter require mitigation and when it is clearly demonstrated that the use of a bank will
provide equivalent or greater replacement of critical area functions and values when compared to
on-site mitigation; provided, that all of the following criteria are met:
1. Banks shall only be used when they provide significant ecological benefits including long-term
conservation of critical areas, important species, habitats and/or habitat linkages, and when
29

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

they are consistent with the County comprehensive plan and create a viable alternative to the
piecemeal mitigation for individual project impacts to achieve ecosystem-based conservation
goals.
2. The bank shall be established in accordance with the Washington State Draft Mitigation Banking
Rule, Chapter 173-700 WAC or as revised, and Chapter 90.84 RCW and the federal mitigation
banking guidelines as outlined in the Federal Register, Volume 60, No. 228, November 28, 1995.
These guidelines establish the procedural and technical criteria that banks must meet to obtain
state and federal certification.
3. Preference shall be given to mitigation banks that implement restoration actions that have been
identified formally by an adopted shoreline restoration plan, watershed planning document
prepared and adopted pursuant to Chapter 90.82 RCW, a salmonid recovery plan or project that
has been identified on the watershed management board habitat project list or by the
Washington State Department of Fish and Wildlife as essential for fish and wildlife habitat
enhancement.
B. Establishing a Mitigation Banks. Establishing a mitigation bank shall require a major project permit
in accordance with WCC Chapter 20.88 and shall be subject to a formal review process including
public review as follows:
1. The bank sponsor shall submit a bank prospectus for County review. The prospectus shall
identify the conceptual plan for the mitigation bank, including:
i. The ecological goals and objectives of the bank;
ii. The rationale for site selection, including a site map and legal description of the
prospective bank site;
iii. A narrative demonstrating compliance with the Whatcom County comprehensive plan,
associated development standards and this chapter, shoreline restoration plan, watershed
planning documents prepared and adopted pursuant to Chapter 90.82 RCW, and/or the
salmonid recovery plan;
iv. A description of the existing site conditions and expected changes in site conditions as a
result of the banking activity, including changes on neighboring lands;
v. A conceptual site design;
vi. A description of the proposed protective mechanism such as a conservation easement;
and
vii. Demonstration of adequate financial resources to plan, implement, maintain, and
administer the project.
2. The technical administrator Director shall review the bank prospectus either by participating in
the state’s Mitigation Bank Review Team (MBRT) process and/or by hiring independent, thirdparty expertise to assist in the review.
3. If the technical administrator Director determines that the bank prospectus is complete,
technically accurate, and consistent with the purpose and intent of this chapter, s/he shall
forward the prospectus to the County Council for initial review. If the proposed bank involves
conversion of agricultural land to nonagricultural uses, the County Council shall seek a
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recommendation from the agricultural advisory committee as to whether the conversion
should be allowed. The committee’s recommendation shall be nonbinding. The County Council
may require mitigation for the loss of agricultural lands.
4. If the County Council determines, based on the initial review, that the prospectus is valid, it
shall issue a notice to proceed to the bank sponsor. Following receipt of the notice to proceed,
the bank sponsor may submit application for a major project permit in accordance with WCC
Chapter 20.88 . The notice to proceed shall not be construed as final approval of the bank
proposal, but shall indicate approval to proceed with the development of the mitigation bank
instrument, which details all of the legal requirements for the bank.
5. Upon receipt of a draft mitigation banking instrument from the bank sponsor and major project
permit application, the technical administrator Director shall review the banking instrument
and major project permit in consultation with the MBRT and/or other third-party expert.
Following review of the mitigation banking instrument and major project permit, the technical
administrator Director shall make a recommendation to certify and approve, conditionally
certify and approve, or deny the bank proposal and major project permit in accordance with
the provisions of WCC Chapters 20.88 and 22.05 .
6. Following receipt of the recommendation, the County Council shall proceed with review in
accordance with the provisions outlined in WCC Chapters 20.88 and 22.05 .
7. The bank sponsor shall be responsible for the cost of any third-party review.
C. Award of Bank Credits. The award of bank credits for an approved bank may be negotiated based
on habitat acreage, habitat quality, and contribution to a regional conservation strategy that has
been approved by the County and other appropriate regulatory agency(ies). Credit availability may
vary in accordance with agreed-upon performance criteria for the development of the resource
value in question. Awarded bank credits, subject to the approval of the County and regulatory
agency(ies), may be made transferable. Whether out-of-kind mitigation credit will be allowed at a
particular bank will require a fact-specific inquiry on a case-by-case basis for the project creating the
impacts.
D. Use of Bank Credits.
1. Credits from a wetland mitigation bank may be approved for use as compensation for
unavoidable impacts to wetlands when:
a. The bank is certified under state rules;
b. The administrator determines that the wetland mitigation bank provides appropriate
compensation for the authorized impacts; and
c. The proposed use of credits is consistent with the terms and conditions of the certified bank
instrument.
2. Replacement ratios for projects using bank credits shall be consistent with replacement ratios
specified in the certified bank instrument.
3. Credits from a certified wetland mitigation bank may be used to compensate for impacts located
within the service area specified in the certified bank instrument. In some cases, the service area
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of the bank may include portions of more than one adjacent drainage basin for specific wetland
functions.
16.16.264 In-Lieu Fees.
To aid in the implementation of off-site mitigation, the County may develop an in-lieu-fee program. This
program shall be developed and approved through a public process and be consistent with federal rules,
state policy on in-lieu-fee mitigation, and state water quality regulations. An approved in-lieu-fee
program sells compensatory mitigation credits to permittees whose obligation to provide compensatory
mitigation is then transferred to the in-lieu-fee program sponsor, a governmental or nonprofit natural
resource management entity. Credits from an approved in-lieu-fee program may be used when
subsections A through F of this section apply:
A. The approval authority determines that it would provide environmentally appropriate compensation
for the proposed impacts.
B. The mitigation will occur on a site identified using the site selection and prioritization process in the
approved in-lieu-fee program instrument.
C. The proposed use of credits is consistent with the terms and conditions of the approved in-lieu-fee
program instrument.
D. Land acquisition and initial physical and biological improvements of the mitigation site must be
completed within five years of the credit sale.
E. Projects using in-lieu-fee credits shall have debits associated with the proposed impacts calculated
by the applicant’s qualified wetland scientist using the method consistent with the credit
assessment method specified in the approved instrument for the in-lieu-fee program.
F. Credits from an approved in-lieu-fee program may be used to compensate for impacts located
within the service area specified in the approved in-lieu-fee instrument.
16.16.265 Critical Areas Protective Measures.
When an impact to critical area or a buffer will occur due to a proposed development, a standard buffer
width has been altered, or mitigation is required, one or more of the following protective measures shall
be applied:
A. General measures (applicable to all projects)
1. Building Setbacks. The County shall require bBuildings and other structures shall to be set back
a minimum distance of 10 feet from the edge of geological hazard setback, a critical area buffer,
or from the critical area where no buffer is required. , unless otherwise determined by the
Director that a shorter distance will suffice. This setback is to avoid conflicts with tree branches
and/or critical root zones of trees that are in the buffer or will be planted in the buffer. The
following uses may be are allowed in the building set-back from the buffer if they do not cause
damage to the critical root zone of trees in the buffer:
a. Landscaping;
b. Uncovered decks less than 30 inches in height;
c. Building overhangs 18 inches or less;

32

Comment [CES35]: Moved from below. Then
amended on recommendation of our consultants.
Mirrors COB regs.

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

d. ImImpervious surfaces, includingsuch as driveways, parking lots, roads, and patios;
provided, that such surfaces conform to the applicable water quality standards and that
construction equipment does not enter or damage the buffer or critical area;
e. Clearing and grading;
f. Utilities, including Wwells, septic systems, and propane tanks with fuel capacities up to 500
gallons.
2. Temporary protection measures to identify location of critical areas and buffers such as
construction fencing, erosion and sediment control, or similar shall be required during
construction of the proposed project.
B. Project Specific Measures. Based on the specifics of the project, the Director will determine which
of the following apply:
1. Tree Protection. If significant trees are identified, such that their drip line extends beyond the
reduced buffer edge, the following tree protection requirements must be followed:
a. A tree protection area shall be designed to protect each tree or tree stand during site
development and construction. Tree protection areas may vary widely in shape, but must
extend a minimum of five feet beyond the existing tree canopy area along the outer edge of
the dripline of the tree(s), unless otherwise approved by the department.
b. Tree protection areas shall be added and clearly labeled on all applicable site development
and construction drawings submitted to the department.
c. Temporary construction fencing at least thirty inches tall shall be erected around the
perimeter of the tree protection areas prior to the initiation of any clearing or grading. The
fencing shall be posted with signage clearly identifying the tree protection area. The fencing
shall remain in place through site development and construction.
d. No clearing, grading, filling or other development activities shall occur within the tree
protection area, except where approved in advance by the department and shown on the
approved plans for the proposal.
e. No vehicles, construction materials, fuel, or other materials shall be placed in tree
protection areas. Movement of any vehicles within tree protection areas shall be prohibited.
f. No nails, rope, cable, signs, or fencing shall be attached to any tree proposed for retention
in the tree protection area.
g. The department may approve the use of alternate tree protection techniques if an equal or
greater level of protection will be provided.
A.2. Deterrent Devices. The technical administrator Director, as a condition of permit approval, may
require that the outer boundary of a wetland or habitat conservation area and its buffer, a
mitigation site, a designated open space, or a conservation easement be identified with signs,
markers, and/or fencing to minimize potentially harmful intrusions from adjacent land uses, to
alert citizens to a potential public health or safety risk associated with a critical area, or to
accomplish other objectives specifically provided for elsewhere in this chapter. The technical
administrator Director shall provide specifications on the type, content, and size of the signs
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prior to permit approval. The signs shall be posted near primary access points and
approximately every 200 feet along the critical area boundary.
3. Notice on Title. The owner of any property containing any critical area or buffer that are not
altered by a proposed development for which a development permit is about to be issued shall
record a notice document with the County Auditor Real Estate Records, ion a format approved
provided by the technical administrator Director, and provide a copy of the filed notice to the
Department of Planning and Development Services department at the timeprior to the project
permit is being issued. This requirement may be waived by the Director for certain geologically
hazardous areas if s/he finds that the risk is so low as to not warrant notification (e.g., old
alluvial deposits).The notice on title shall provide notice of:
a. advise of tThe presence of a critical area(s) or buffer(s) on the property, and that limitations
on actions in or affecting the critical area or buffer exist.
b. The notice shall provide that That restrictions on uses within the critical area apply exist
until such time as the Technical Administrator Director approves a change in to the
restriction(s) and such approval is filed.
This Such notice on title shall not be required for a development proposal by a public agency or
public or private utility within a right-of-way or easement for which they do not have fee-simple
title. This requirement shall be waived by the technical administrator for certain geologically
hazardous areas if s/he finds that the risk is so low as to not warrant notification (e.g., old
alluvial deposits).
1.4. Tracts and Easements. Prior to final approval of any development project permit, the part of the
critical areas and required buffers that is located on the sitewithin the review area (as specified
in the Review & Reporting Requirements of each Article of this Chapter) shall be protected using
one of the following mechanisms:
a. For land divisions other than short plats, pPlaced in a separate tract or tracts owned in
common by all lots within a subdivision, short subdivision, or binding site plan or dedicated
to a public or private land trust for conservation.;
b. For all other project permit types, Covered byPplaced in a protective conservation
easement, on a form provided or approved by Whatcom County;. or
c. Mitigation areas shall be placed in a native growth protection area (NGPA) easement, on a
form provided or approved by Whatcom County.
b. public or private land trust dedication; or
c. Preserved through an appropriate permanent protective mechanism that provides the same
level of permanent protection as designation of a separate tract or tracts as determined by
the county technical administrator or hearing examiner.
B.A.Building Setback. The county shall require buildings and other structures to be set back a mini-mum
distance of 10 feet from the edge of geological hazard setback, a critical area buffer, or from the
critical area where no buffer is required. The following uses are allowed in the building set-back:
1. Landscaping;
2.1. Uncovered decks;
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3.1. Building overhangs 18 inches or less;
4.1. Impervious surfaces such as driveways, parking lots, roads, and patios; provided, that such
surfaces conform to the applicable water quality standards and that construction equipment
does not enter or damage the buffer or critical area;
5.1. Clearing and grading;
6.1. Wells.
C. Indemnification. At the technical administrator Director’s discretion, when a permit is granted for
development or use within a geologic, flood, or other hazard area, the property owner shall sign an
indemnification agreement acknowledging hazards posed to the development and absolving the
County of all responsibility, to be recorded against the property prior to permit issuance.
D.A.
Temporary protection measures to identify location of critical areas and buffers such as
construction fencing, erosion and sediment control, or similar shall be required during construction
of the proposed project.
16.16.270 Reasonable Use Exceptions.
A. If the application of this Chapter would result in denial of all reasonable and economically viable use
of a property, and if such reasonable and economically viable use of the property cannot be
obtained by consideration of a variance pursuant to WCC 16.16.273 (Variances), then a landowner
may seek a reasonable use exception from the standards of this Chapter. Reasonable use exceptions
are intended as a last resort when no plan for mitigation and/or variance can meet the
requirements of this Chapter and allow the applicant a reasonable and economically viable use of
his or her property. The reasonable use exception shall follow the variance and public notification
procedures of WCC Title 22 (Land Use and Development).
B. Requests for reasonable use exceptions shall be a Type III project permit application (See WCC Title
22, Land Use & Development).
C. The Hearing Examiner shall only grant a reasonable use exception under all of the following
conditions:
1. The proposed development is otherwise allowed under Whatcom County code.
2. There is no portion of the site where the provisions of this chapter allow reasonable economic
use, including agricultural use or continuation of legal nonconforming uses.
3. The application of this Chapter would deny all reasonable and economically viable use of the
property so that there is no reasonable and economically viable use with a lesser impact on the
critical area than that proposed.
4. There is no feasible alternative to the proposed activities that will provide reasonable economic
use with less adverse impact on critical areas and/or buffers. Feasible alternatives may include,
but are not limited to, locating the activity on a contiguous parcel that is under the ownership or
control of the applicant, change in use, reduction in size, change in timing of activity, and/or
revision of project design.
5. Activities will be located as far as possible from critical areas and the project employs all
reasonable methods to avoid adverse effects on critical area functions and values, including
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maintaining existing vegetation, topography, and hydrology. Where both critical areas and
buffer areas are located on a parcel, buffer areas shall be disturbed in preference to the critical
area.
6. The proposed development does not pose a threat to the public health and safety.
7. The proposed activities comply with all state, local and federal laws, such as special flood hazard
areas restrictions and on-site wastewater disposal.
8. Measures shall be taken to ensure the proposed activities will not cause degradation of
groundwater or surface water quality, or adversely affect drinking water supply.
9. Any proposed modification to a critical area will be evaluated by the Hearing Examiner through
consideration of an approved critical area assessment report and habitat management plan and
will be the minimum modification necessary to allow reasonable use of the property.
10. The inability of the applicant to derive reasonable use of the property is not the result of actions
by the current or previous owners in segregating or dividing the property and/or creating the
condition of lack of use after September 30, 2005.
11. The applicant has requested and been denied a variance under the provisions of WCC 16.16.273
(Variances).
12. For single-family residences, the maximum impact area shall not exceed 10% of the lot area or
2,500 square feet, whichever is greater; provided that in no instance shall it exceed may be no
larger than 4,000 square feet. This impact area shall include the residential structure as well as
appurtenant development that areis necessarily connected to the use and enjoyment of a
single-family residence. TheseSuch appurtenant developments includes garages, decks,
driveways, parking, on-site septic systems, and all lawn and nonnative landscaping, with the
following exceptions:
a. On lots outside of the shoreline jurisdiction, wWhen an extended driveway is necessary to
access a portion of a development site with the least impact on critical area and/or buffers,
those portions of the driveway shall be excluded from the 4,000-square-foot maximum
impact area; provided, that the access road or driveway meets the standards of
WCC 16.16.620(ED) or 16.16.720(CD), as applicable.
On lots within the shoreline jurisdiction, when an extended driveway is necessary to access
a portion of a development site with the least impact on critical areas and/or buffers,
approval of those driveway portions shall be sought through a shoreline variance
(WCC 23.60.030) and the applicant shall demonstrate that the size and location of the
driveway is the minimum relief necessary to access the development site.
A.D.
The Hearing Examiner may issue conditions of approval including modifications to the size and
placement of structures and facilities to minimize impacts to critical areas and associated buffers.
The Hearing Examiner may also specify mitigation requirements that ensure that all impacts are
mitigated to the maximum extent feasible using best available science.
A. Permit applicants for a property so encumbered by critical areas and/or buffers that application of
this chapter, including buffer averaging, buffer reduction, or other mechanism, would deny all
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reasonable use may seek approval pursuant to the reasonable use standards and procedures
provided in this section.
B. Reasonable Use Standards.
1. Nothing in this chapter is intended to preclude all reasonable economic use of property. If the
application of this chapter would deny all reasonable economic use of the subject property,
including agricultural use, use or development shall be allowed if it is consistent with the zoning
code and the purposes of this chapter.
2. To qualify as a reasonable use, the technical administrator or hearing examiner, as appropriate,
must find that the proposal is consistent with all of the following criteria:
a. There is no portion of the site where the provisions of this chapter allow reasonable
economic use, including agricultural use or continuation of legal nonconforming uses;
b. There is no feasible alternative to the proposed activities that will provide reasonable
economic use with less adverse impact on critical areas and/or buffers. Feasible alternatives
may include, but are not limited to, locating the activity on a contiguous parcel that has
been under the ownership or control of the applicant since September 30, 2005, change in
use, reduction in size, change in timing of activity, and/or revision of project design;
c. Activities will be located as far as possible from critical areas and the project employs all
reasonable methods to avoid adverse effects on critical area functions and values, including
maintaining existing vegetation, topography, and hydrology. Where both critical areas and
buffer areas are located on a parcel, buffer areas shall be disturbed in preference to the
critical area;
d. The proposed activities will not result in adverse effects on endangered or threatened
species as listed by the federal government or the state of Washington, or be inconsistent
with an adopted recovery plan;
e. Measures shall be taken to ensure the proposed activities will not cause degradation of
groundwater or surface water quality, or adversely affect drinking water supply;
f. The proposed activities comply with all state, local and federal laws, including those related
to erosion and sediment control, pollution control, floodplain restrictions, and on-site
wastewater disposal;
g. The proposed activities will not cause damage to other properties;
h. The proposed activities will not increase risk to the health or safety of people on or off the
site;
i. The inability to derive reasonable economic use of the property is not the result of
segregating or dividing the property and/or creating the condition of lack of use after
September 30, 2005;
j. The project includes mitigation for unavoidable critical area and buffer impacts in
accordance with the mitigation requirements of this chapter;
k.a. For single-family residences, the maximum impact area may be no larger than 4,000 square
feet. This impact area shall include the residential structure as well as appurtenant
development that are necessarily connected to the use and enjoyment of a single-family
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residence. These appurtenant developments include garages, decks, driveways, parking, onsite septic systems, and all lawn and nonnative landscaping, with the following exceptions:
i.
On lots outside of the shoreline jurisdiction, when an extended driveway is necessary to
access a portion of a development site with the least impact on critical area and/or
buffers, those portions of the driveway shall be excluded from the 4,000-square-foot
maximum impact area; provided, that the access road meets the standards of
WCC 16.16.620(E) or 16.16.720(C), as applicable.
ii.i.
On lots within the shoreline jurisdiction, when an extended driveway is necessary to
access a portion of a development site with the least impact on critical areas and/or
buffers, approval of those driveway portions shall be sought through a shoreline
variance (WCC 23.60.030) and demonstrate that the size and location of the driveway is
the minimum relief necessary to access the development site.
C. Reasonable Use Procedures.
1. Procedural requirements for reasonable use exception applications shall be as follows:
a. Reasonable use exception applications shall be subject to an open record public hearing;
except, that reasonable use exception applications for single-family residential building
permits, or for other development proposals that would affect critical area buffers, but not
the critical areas themselves, shall be processed administratively by the technical
administrator.
b. Reasonable use exception applications that require an open record hearing shall be
processed in accordance with Chapter 22.05 WCC.
c. Reasonable use exception applications that are subject to administrative approval by the
technical administrator shall be processed in accordance with Chapter 22.05 WCC.
d. The hearing examiner or technical administrator shall have the authority to set an expiration
date for any or all reasonable use approvals. The development proposal must be completed
before the approval expires.
e. Any person aggrieved by the granting, denying, or rescinding of a reasonable use exception
by the technical administrator or any party of record may appeal the technical
administrator’s decision pursuant to WCC 16.16.280 or the hearing examiner decision
pursuant to Chapter 22.05 WCC.
f. Any application for a reasonable use exception or approval which remains inactive for a
period of 180 days shall expire and a new application and repayment of fees shall be
required to reactivate the proposal; provided, that the technical administrator may grant a
single 90-day extension for good cause. Delays such as those caused by public notice
requirements, environmental (SEPA) review, litigation directly related to the proposal, or
changes in government regulations shall not be considered as part of the inactive period.
2. All reasonable use exception applications or other approvals shall be subject to the provisions of
this chapter, which are in effect at the time of application.
3. Each application for a reasonable use exception shall be accompanied by a fee as stated in the
unified fee schedule.
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4. In making reasonable use decisions, the technical administrator shall have the authority to
require submittal of technical reports in accordance with WCC 16.16.255 and/or 16.16.260(B).
16.16.273 Variances.
A. Where strict application of and compliance with the dimensional requirements of this chapter
renders compliance with these provisions an undue hardship and when no other feasible alternative
exists, permit applicants may seek a variance for relief.
B. As described in WCC 22.05.024 (Variances) there are two types of variances pertaining to this
Chapter: Minor and Major variances.
1. Minor variances shall be limited to variances for a 25% to 50% reduction of critical area buffers.
2. Major variances include all other variances.
A.C.pursuant to WCC 20.84.100. A vVariance applications shall be processed pursuant to WCC 22.05.024
(Variances), or if in the shoreline jurisdiction WCC 22.07.050 (Shoreline Variances),
Chapter 22.05 WCCand meet the criteria therein.
16.16.275 Nonconforming Uses, Structures, and Lotsuses/buildings.
The following provisions shall apply to legally existing uses, and/or buildings and/or structures, or lots
that do not meet the specific standards of this chapter:
A. The lawful use of any legal nonconforming building, structure, land, or premises existing on
September 30, 2005, or authorized under a permit or approval issued, or otherwise vested, prior to
that date may be continued, subject to this section and the provisions for a nonconforming
structure in WCC Chapter 20.83; provided, that agricultural activities shall conform to Article 8 of
this chapter (Conservation Program on Agriculture Lands).
A.B.If a nonagricultural nonconforming use or structure is intentionally abandoned for a period of five
years12 months or more, then any future use of the nonconforming building, land, or premises shall
be consistent with the provisions of this chapter.
B.C. Expansion, alteration, and/or intensification of a nonconforming use is prohibited.
C.D.
Expansion, alteration, and/or intensification of a legal nonconforming building, or structure
(including normal maintenance and repair), is allowed unless such use will produce impacts that
degrade the critical area, including but not limited to vegetation clearing; additional impervious
surfaces; generation of surface water runoff; discharge, or risk of discharge of pollutants; increased
noise, light or glare; or increased risk associated with geologically hazardous areas.
D.E.Nonconforming structures that are completely destroyed by fire, explosion, flood, or other casualty
may be restored or replaced in kind if there is no alternative that allows for compliance with the
standards of this chapter; provided, that:
1. Intentional demolition or removal is not a casualty.
1.2. The reconstruction process is commenced within five years18 months of the date of such
damage; and
2.3. The reconstruction does not expand, enlarge, or otherwise increase the nonconformity, except
as provided for in subsection C of this section.
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E.F. Nonconforming uses, structures, and lots in the shoreline areas jurisdiction shall be governed by the
shoreline management provisions of WCC Title 23.
F.G. When a development project permit is sought for a parcel containing a nonconforming building or
structure that has been intentionally abandoned for a period of five years or more, the technical
administratorDirector may require removal of the nonconforming building and restoration of the
critical area or buffer in accordance with this chapter as a condition of permit approval.
16.16.280 Appeals.
Final permit decisions shall be subject to appeal in accordance with the procedures of WCC
Chapter 22.05.
16.16.285 Penalties and Enforcement.
A. Any person who violates any of the provisions of this chapter shall be liable for a civil offense and
may be fined a sum not to exceed $1,000 for each offense. After a notice of violation has been
given, each day of site work in conjunction with the notice of violation shall constitute a separate
offense.
1. The penalty provided in subsection A of this section shall be assessed and may be imposed by a
notice in writing either by certified mail with return receipt requested or by personal service to
the person incurring the same. The notice shall include the amount of the penalty imposed and
shall describe the violation with reasonable particularity. In appropriate cases, corrective action
shall be taken within a specific and reasonable time.
2. Within 30 business days after the notice is received, the person incurring the penalty may apply
in writing to the County for remission or mitigation of such penalty. Upon receipt of the
application, the County may remit or mitigate the penalty upon whatever terms the County in
its discretion deems proper. The County’s final decision on mitigation or revision shall be
reviewed by the Hearing Examiner if the aggrieved party files a written appeal therewith of said
decision within 10 business days of its issuance.
B. If work activity has occurred on a site in violation of this chapter, prompt corrective action,
restoration, or mitigation of the site will be required when appropriate. If this provision is not
complied with, the County may restore or mitigate the site and charge the property owner for the
full cost of such an activity. Additionally, any and all permits or approvals issued by the County may
be denied for that site for a period of up to six years.
C. In the event any person violates any of the provisions of this chapter, the County may issue a
correction notice to be delivered to the owner or operator, or to be conspicuously posted at the
site. In a nonemergency situation, such notice may include notice of the intent to issue a stop work
order no less than 10 business days following the receipt of the correction notice, and provide for an
administrative pre-deprivation hearing within 10 business days of the notice. In an emergency
situation where there is a significant threat to public safety or the environment, the County may
issue a stop work order. The stop work order shall include, in writing, the right to request an
administrative pre-deprivation hearing within 72 hours following receipt of the stop work order.
Failure to comply with the order to stop work shall be a gross misdemeanor punishable upon
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conviction by a minimum fine of $500.00 up to a maximum fine of $1,000 or one year in jail, or both.
Under no circumstance may the court defer or suspend any portion of the minimum $500.00 fine for
any conviction under this section. Each day or part thereof of noncompliance with said order to stop
work shall constitute a separate offense.
The County may suspend or revoke a permit if the applicant violates the conditions or limitations set
forth in the permit or exceeds the scope of the work set forth in the permit.
The prosecuting attorney may enforce compliance with this chapter by such injunctive, declaratory,
or other actions as deemed necessary to ensure that violations are prevented, ceased, or abated.
Any person who, through an act of commission or omission, procures, aids, or abets in the violation
shall be considered to have committed a violation for the purposes of the civil penalty.
After the Fact Permit Fee. After the fact permit application fees shall be double the amount
established by the unified fee schedule.

16.16.295 Open Space and Conservation.
The following programs may be employed to achieve the purposes of this chapter and minimize the
burden to individual property owners from application of the provisions of this chapter:
A. Open Space. Any property owner whose property contains a critical area or buffer and who meets
the applicable qualifying criteria may apply for open space taxation assessment pursuant to
Chapter 84.34 RCW.
B. Native Growth Protection Area (NGPA) Conservation Easement. Any person who owns an identified
critical area or its associated buffer may place a conservation NGPA easement over that portion of
the property by naming the County or its qualified designee under RCW 64.04.130 as beneficiary of
the conservation. This conservation NGPA easement may be in lieu of separate critical areas tracts
that qualify for open space tax assessment described in subsection A of this section. The purpose of
the easement shall be to preserve, protect, maintain, and limit use of the affected property. The
terms of the conservation NGPA easement may include prohibitions or restrictions on access and
shall be approved by the property owner and the County.
C. Conservation Futures Fund. The County may consider using the conservation futures property tax
fund as authorized by RCW 84.34.230 for the acquisition of properties containing significant critical
areas and their associated buffers.

41

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

Article 3. Geologically Hazardous Areas
16.16.300 Purpose.
The purpose of this article is to reduce risks to human life and safety and reduce the risk of damage to
structures and property from geologic hazards, to allow for natural geologic processes supportive of
forming and maintaining fish and wildlife habitat, and to regulate and inform land use and planning
decisions. It is recognized that the elimination of all risk from geologic hazards is not feasible to achieve
but the purpose of this article is to reduce the risk to acceptable levels.
16.16.310 Geologically Hazardous Areas – Designation, Mapping, and Classification.
A. Designation. Lands determined to be landslide, seismic, alluvial fan, volcanic, erosion (including
channel migration zones), tsunami, seiche and landslide generated waves or mine hazard areas are
hereby designated as geologically hazardous areas. Development in these geologic hazard areas can
put human life, safety, health, and development at risk, alter geologic processes, adversely affect
natural resources, and put the development and surrounding developments and uses at risk.
B. Mapping. The approximate location and extent of known potential geologically hazardous areas are
shown on maps maintained by the County. These maps are useful as a guide for project applicants
and/or property owners, and County review of development proposals. However, they do not
provide a conclusive or definitive indication of geologically hazardous area presence or extent.
Potential geologically hazardous areas may exist that do not appear on the maps, and some
potential geologically hazardous areas that appear on the maps may not meet the geologically
hazardous areas designation criteria. The County shall update the maps periodically as new
information becomes available and may require additional studies during the development review
process to supplement and/or confirm the mapping. This chapter does not imply that land outside
mapped geologically hazardous areas or uses permitted within such areas will be without risk. This
chapter shall not create liability on the part of Whatcom County or any officer or employee thereof
for any damages that result from reliance on this chapter or any administrative decision lawfully
made hereunder.
C. Classification. For purposes of this chapter, geologically hazardous areas shall include all of the
following:
1. Landslide Hazard Areas. Landslide hazard areas shall include areas potentially susceptible to
landslides based on a combination of geologic, topographic, and hydrologic factors, as specified
below. They include any areas susceptible to mass movement due to any combination of
bedrock, soil, slope (gradient), slope aspect, slope form (concave, convex, planar), geological
structure, surface and subsurface hydrology, or other factors. Landslide hazard areas shall also
include areas along which landslide material may be routed or which may be subject to
deposition of landslide-delivered material. Potential landslide hazard areas include but are not
limited to the following areas:
a. Potential Landslide Hazard Areas. Potential landslide hazard areas exhibit one or more of
the following characteristics:
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i.

Areas designated as quaternary slumps, earthflows, mudflows, or landslides on maps
published by the U.S. Geological Survey, Washington State Department of Natural
Resources, or other reputable sources;
ii. Areas with all three of the following characteristics:
(A) Slopes steeper than 15% percent;
(B) Hillsides intersecting geologic contacts with a relatively permeable sediment
overlying a relatively impermeable sediment or bedrock; and
(C) Springs or groundwater seepage;
iii. Areas that have shown movement and/or are underlain or covered by mass wastage
debris;
iv. Potentially unstable slopes resulting from river or stream erosion or undercutting by
wave erosion;
v. Slopes having gradients steeper than 80% percent subject to rockfall during seismic
shaking;
vi. Areas that show past sloughing or calving of sediment or rocks resulting in a steep slope
that is poorly vegetated;
vii. Slopes that are parallel or sub-parallel to planes of weakness (which may include but not
be limited to bedding planes, soft clay layers, joint systems, and fault planes) in
subsurface materials;
viii. Areas that show evidence of, or are at risk from, snow avalanches;
ix. Deep-seated landslide areas characterized by one or more of the following features:
scalloped ridge crests at the top of the slope, crescent-shaped depressions, head scarps,
side scarps, ponds or sag areas on midslopes, benches and scarps on midslope areas,
hummocky ground, or linear fractures in the ground. These features may be evident in
aerial images, topographic maps, LiDAR imagery or on the ground;
x. Areas below unstable slopes that could be impacted by landslide run-out;
xi. Areas above or adjacent to unstable slopes that could be impacted if the landslide area
expands;
xii. Any area with a slope of 40% percent or steeper and with a vertical relief of 10 or more
feet except areas composed of competent bedrock or properly engineered slopes
designed and approved by a geotechnical engineer licensed in the state of Washington
and experienced with the site;
xiii. Areas within which land use activities could affect the slope stability, including but not
limited to areas with subsurface hydrologic flow, groundwater recharge areas and
surface water flow;
xiv. Areas of historical landslide movement including coastal shoreline areas mapped by the
Department of Ecology Coastal Zone Atlas or the Department of Natural Re-sources
slope stability mapping as unstable (“U” or Class 3), unstable old slides (“UOS” or Class
4), or unstable recent slides (“URS” or Class 5).
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b. Active Landslide Hazard Areas. Active landslide hazard areas are areas that exhibit indicators
noted in subsection (C)(1)(a) of this section that have been determined through geological
assessment to be presently failing or very likely to fail in the near future.
2. Seismic Hazard Areas. Whatcom County is located in a seismically active area that will be subject
to ground motion during local and regional earthquakes. Seismic hazards and risk are partially
addressed in the International Building Code (IBC) or International Residential Code (IRC).
Additional seismic hazard areas for the purpose of this chapter include:
a. Areas designated as having a “high” and “moderate to high” risk of liquefaction
susceptibility as mapped on the Liquefaction Susceptibility Map by the Washington State
Department of Natural Resources.
b. Areas that are identified as underlain by liquefiable soils and due to local topography are
also subject to or interpreted as being potentially impacted by lateral spreading.
c. Areas located within 500 feet of quaternary fault zones with surface offsets.
3. Alluvial Fan Hazard Areas. Any area located at the base of a confined mountain channel and
determined to be susceptible to clear water flooding, debris-laden flows and floods, and
erosional impacts shall be designated as an alluvial fan hazard area. Watershed hydrology,
geology, slope conditions, topography, current and historic land uses, roads and road drainage,
valley bottom conditions, and channel conditions upstream of an alluvial fan area are all
fundamental to potential hazards and risks on alluvial fans. Alluvial fan hazard areas shall
include those areas on alluvial fans potentially impacted by:
a. Sediment-laden flows (e.g., debris flows and debris floods);
b. Clear water floods;
c. Stream channel changes (including channel avulsion, incision, aggradation or lateral erosion
and migration);
d. Erosion.
4. Volcanic Hazard Areas. Volcanic hazard areas are those areas that have been affected, or have
the potential to be affected, by pyroclastic flows, pyroclastic surges, lava flows, or ballistic
projectiles, ash and tephra fall, volcanic gases, and volcanic landslides. Also included are areas
that have been or have the potential to be affected by Case M, Case I, or Case II lahars, or by
debris flows or sediment-laden events originating from the volcano or its associated deposits. In
addition, volcanic hazards include secondary effects such as sedimentation and flooding due to
the loss of flood conveyance as a result of river channel and flood plain aggradation. The
implications of secondary effects may be observed at some distance from the initiating event,
and may continue to impact affected drainages over many decades following the initiating
event. Secondary effects may significantly alter existing stream and river channels, associated
channel migration zones and floodplains due to stream and river bed aggradation and channel
avulsion. Volcanic hazards include areas that have not been affected recently, but could be
affected by future events. Volcanic hazard areas are classified into the following categories:
a. Pyroclastic Flow Hazard Areas. Areas that could be affected by pyroclastic flows, pyroclastic
surges, lava flows, and ballistic projectiles in future eruptions. During any single eruption,
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some drainages may be unaffected by any of these phenomena, while other drainages are
affected by some or all phenomena. Recurrence interval is not known.
Ash/Tephra Fall Hazard Areas. The location of ash/tephra fall hazards at Mount Baker is
predominantly controlled by the prevailing westerly winds observed on the west coast of
North America. However, easterly winds do occur in the region and direct ash/tephra fall
impacts to Whatcom County population centers are certainly a possibility. Health hazards,
power outages, negative impacts to machinery and aircraft, structural damage (e.g., roof
collapse) and extensive disruption of daily activities are all potential hazards.
Lateral Blast Hazard Areas. Lateral blast hazards result from low-angle, explosive volcanic
eruptions that emanate from the flank of a volcano. The occurrence of a lateral blast is
largely unpredictable, both with respect to timing and direction, and does not appear to be
a common feature of eruptive activity at Mount Baker or at other volcanoes globally.
Extensive destruction is likely within the lateral blast zone, and mitigation is generally
considered unachievable.
Volcanic Landslide Hazard Areas. Landslides are common on volcanoes due to their relative
height, steepness, and weakness in both the underlying bedrock and the volcanic deposits
due to magma movement and chemical weathering. Landslide size is highly variable
depending on site conditions and type, but may achieve high velocity and momentum which
can carry a landslide across valleys and ridgelines. Given the range of possible landslide
types and sizes, specific hazards, risk zones and recurrence interval have not been
delineated at Mount Baker. Volcanic landslide hazards are associated with lahar hazards as
they pose the potential to generate small- to large-scale cohesive lahars.
Lahar Hazard Areas.
a. Case M Lahar Hazard Areas. Areas that could be affected by cohesive lahars that
originate as enormous avalanches of weak, chemically-altered rock from the volcano.
Case M lahars can occur with or without eruptive activity. A single, post-glacial Case M
lahar deposit is known to have traveled down the Middle Fork Nooksack River, and is
postulated to have continued down the main stem of the Nooksack River, eventually
reaching Bellingham Bay, and to have also flowed north to Canada along the prehistoric
path of the Nooksack River. Case M lahars are thus interpreted to pose a threat to the
Sumas River drainage due to the potential for bed aggradation and channel avulsion to
overtop the low-lying drainage divide that exists between the Nooksack and Sumas
River drainages. Case M lahars are considered high-consequence, low-probability
events.
b. Case I Lahar Hazard Areas. Areas that could be affected by relatively large non-cohesive
lahars, which most commonly are caused by the melting of snow and glacier ice by
magmatic activity and associated processes, but which can also have a non-eruptive
origin. The average recurrence interval for Case I lahars, based on deposits identified
along the flanks of Mount Baker, is postulated to be 500 years or greater. However,
renewed magmatic activity at Mount Baker would be indicative of greatly increased
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potential for Case I lahar generation; this may reduce the recurrence interval to
approximate that of Case II lahars.
c. Case II Lahar Hazard Areas. Areas that could be affected by moderately large debris
avalanches or small cohesive lahars, or other types of debris flow generated on the east
flank of Mount Baker at Sherman Crater or the upper Avalanche Gorge. Case II lahars
impact the Baker Lake basin and drainage, and are considered correlative to Case I
lahars that may impact the primary drainages on the west and north of Mount Baker,
but with increased frequency and comparable volume. The postulated recurrence
interval for Case II lahars at Mount Baker is less than 100 years.
Erosion Hazard Areas. Erosion hazard areas shall include:
a. Channel migration zones, also known as riverine erosion areas, are defined as the areas
along a river or stream within which the channel(s) can be reasonably predicted to migrate
over time. This is a result of natural and normally occurring geomorphic, hydrological, and
related processes when considered with the characteristics of the river or stream and its
surroundings, and in consideration of river and stream management plans. Channel
migration hazard areas shall include potential channel migration, channel avulsion, bank
erosion, and stability of slopes along the river or stream;
b. Coastal erosion areas that are subject to shoreline retreat from wind, wave, and tidal
erosion.
Tsunami Hazard Areas. Tsunami hazard areas include coastal areas susceptible to flooding,
inundation, debris impact, and/or mass wasting as the result of a tsunami generated by seismic
events.
Seiche and Landslide Generated Wave Hazard Areas. Seiche and landslide generated wave
hazard areas include lake and marine shoreline areas susceptible to flooding, inundation, debris
impact, and/or mass wasting as the result of a seiche or landslide generated waves. No known
best available science is currently available to characterize potential seiche hazards in Whatcom
County.
Mine Hazard Areas. Mine hazard areas shall include those lands in proximity to abandoned
mines and associated underground mine workings where mine workings are less than 200 feet
below ground level. Mine workings include adits (mine entrances), gangways (haulage tunnels),
rooms and chutes (large voids), drifts, pillars (rock left for support) and air shafts. Mine hazards
include subsidence, which is the uneven downward movement of the ground surface caused by
underground workings caving in; sink holes; contamination of ground and surface water from
tailings and underground workings; concentrations of lethal or noxious gases; and underground
mine fires.

16.16.320 Geologically Hazardous Areas – Protective MeasuresGeneral standards.
In addition to the applicable general protective measures found in WCC 16.16.265, the following
requirements shall apply to all activities in geologically hazardous areas:
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A. Generally. New developments shall be located and/or engineered and constructed to reduce risks to
life, health, safety, and buildings, and not increase potential for landslides or erosion that could
impact either other properties, public resources, or other critical areas. The County may impose
conditions on development activity in a geologically hazardous area as needed to:
1. Protect human life and safety;
2. Minimize the potential for property damage related to seismic events, erosion and/or landslides;
3. Minimize the need for stream or riverbank or coastal bluff stabilization in the future;
4. Reduce public liabilities for damages associated with geologic hazards;
5. Protect slope stability and minimize erosion, seismic, and/or landslide hazard risks;
6. Maintain natural sediment and erosion processes that are integral to the health and
sustainability of freshwater and marine ecosystems as well as minimizing impacts to stream,
river, and coastal processes such as channel infill, channel migration, sediment transport, or
flooding;
B. Impact Avoidance. Impact avoidance measures shall include, but not be limited to, locating the
use/development outside of the hazard area, reducing the number, size or scale of buildings and
appurtenant features; altering the configuration or layout of the proposed development;
implementing special engineering methods for construction, drainage, runoff management, etc.;
preserving native vegetation; and other feasible protective measures as determined by an
alternatives analysis. For some geologic hazards (except for lahar hazards), impact avoidance may
mean no development will be permitted on a property. So long as an applicant complies with
WCC 16.16.350(B), the County shall not require lahar hazard impact avoidance measures that
reduce the number, size, or scale of buildings or appurtenant features; or prevent uses otherwise
allowed per the property’s zoning district based solely on the property’s location within a lahar
hazard zone.
C. Stormwater Management. Development shall manage on-site stormwater by developing a properly
sized stormwater management system using appropriate stormwater techniques to protect
geologically hazards areas. Low Impact Development and Low Impact Development Best
Management Practices are preferred, unless demonstrated to be infeasible.
C.D.
Location of Alterations. New development shall be directed toward portions of a parcel or
parcels under contiguous ownership that are not subject to, or at risk from, geological hazards
(except for lahar hazards) and/or are outside any setback or buffer established by this chapter.
D. Critical Facilities Prohibited. Critical facilities as defined in WCC 16.16.900 shall not be constructed
or located in geologically hazardous areas if there is a feasible alternative location outside
geologically hazardous areas that would serve the intended service population. If allowed, the
critical facility shall be designed and operated to minimize the risk and danger to public health and
safety to the maximum extent practicable.
E. Review by Qualified Professional. A geologist or other qualified professional, licensed in the state of
Washington, shall review development proposals that occur in potentially geologically hazardous
areas to determine the potential risk. If development takes place within an identified geologically
47

Comment [CES47]: Moved to 16.16.322

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

hazardous area requiring design or structural elements to minimize the hazard, the mitigation shall
be designed by a qualified professional licensed in the state of Washington with expertise in
mitigation of geological hazards.
F. Life of Structure. Proposed development shall be sited far enough from erosion and landslide
hazard areas to ensure at least 100 years of useful life for the proposed structure(s) or
infrastructure. The location should shall be determined by a geologist or other qualified professional
licensed in the state of Washington and should be based on site-specific evaluation of the landslide
and/or erosion hazard.
16.16.322 Geologically Hazardous Areas – General Use or Modification.
A. Remodels and Additions. Any proposed remodel or addition to an existing permitted or
nonconforming structure that exceeds a valuation of greater than 50% percent of the fair market
value shall be required to ensure that the entire structure is improved in accordance with all Article
3 requirements.
B. Critical Facilities Prohibited. Critical facilities as defined in WCC 16.16.900 shall not be constructed
or located in geologically hazardous areas if there is a feasible alternative location outside
geologically hazardous areas that would serve the intended service population. If allowed, the
critical facility shall be designed and operated to minimize the risk and danger to public health and
safety to the maximum extent practicable.
B.C. Agricultural Activities. Agricultural activities (uses and structures) may be allowed within
geologically hazardous areas without a conservation farm plan as long as the activity does not
increase the potential for landslides, channel migration, or alluvial fan hazards on or off the site;
except, that a conservation farm plan shall be required for agricultural activities within landslide
hazard areas and associated landslide hazard area setbacks (WCC 16.16.325(C)).
C.D.
Land SubdDivision. Land that is located wholly within a landslide hazard area, riverine or coastal
erosion hazard area, alluvial fan hazard area, lahar hazard area, or mine hazard area or its buffer
may not be subdivided to create buildable parcels entirely within the hazardous area. Land that is
located partially within a hazard area or its setback may be divided; provided, that each resulting lot
has sufficient buildable area outside of the hazardous area with provision for drainage, erosion
control and related features that will not adversely affect the hazard area or its setback.
16.16.325 Landslide Hazard Areas – Use and ModificationStandards.
A. General Standards. Allowed Uses and Modifications. The following uses and modifications activities
may be allowed in active landslide hazard areas when all reasonable measures have been taken to
minimize risks and other adverse effects associated with landslide hazards, and when the amount
and degree of the alteration are limited to the minimum needed to accomplish the project purpose:
1. Reasonable Use. Developments that will not increase the threat to the health or safety of
people and will not increase potential for landslides on or off the site and meet the reasonable
use standards as set forth in WCC 16.16.270.
2. Utilities. Utility lines and pipes that are above ground, properly anchored and/or designed so
that they will continue to function in the event of a slope failure or movement of the underlying
48

Comment [CES48]: Moved from 16.16.320

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

materials and will not increase the risk or consequences of static or seismic slope instability or
result in a risk of mass wasting. Such utility lines may be permitted only when the applicant
demonstrates that no other feasible alternative is available to serve the affected population.
3. Trails. Trails shall be meet all of the following:
a. The applicant demonstrates that no other feasible alternative exists.
b. The trail engineering design and construction methods minimize the need for major repair
or reconstruction.
c. Specific construction standards to minimize impacts, including drainage and drainage
maintenance plans, may be required.
d. Exceptions or deviations from technical standards for width or other dimensional
measurements may require a variance.
4. Development Access. Access driveways and roads shall meet all of the following:
a. The applicant demonstrates that no other feasible alternative exists, including through the
provisions of Chapter 8.24 RCW.
b. A qualified professional designs the driveway or access road to minimize the need for major
repair or reconstruction. The design shall provide a greater level of protection than road or
driveway standards outside of geological hazardous areas.
c. Specific construction standards to minimize impacts, including drainage and drainage
maintenance plans, may be required.
d. Exceptions or deviations from technical standards for width or other dimensional
measurements may require a variance.
3. Access roads and trails that are engineered and built to standards that minimize the need for
major repair or reconstruction beyond that which would be required in nonhazard areas. Access
roads and trails may be permitted only if the applicant demonstrates that no other feasible
alternative exists, including through the provisions of Chapter 8.24 RCW. If such access through
critical areas is granted, exceptions or deviations from technical standards for width or other
dimensions and specific construction standards to minimize impacts, including drainage and
drainage maintenance plans, may be required.
4.5. Stormwater. Stormwater conveyance through a properly designed stormwater pipe when no
other storm-water conveyance alternative is availablefeasible. The pipe shall be located above
ground and be properly anchored and/or designed so that it will continue to function in the
event of a slope failure or movement of the underlying materials and will not increase the risk or
consequences of static or seismic slope instability or result in increased risk of mass wasting
activity.
B. Landslide Hazard Management Zone Standards. Alteration may be allowed within 300 feet of an
active landslide hazard area when the technical administrator Director determines that the
following standards are met:
1. The proposed alteration includes all appropriate measures to avoid, eliminate, reduce, or
otherwise mitigate risks to health and safety.
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2. The proposed alteration is located outside of a landslide hazard area and any required setback,
as set forth in WCC 16.16.325(C).
3. The development will not decrease slope stability on adjacent properties. The development
shall not increase the risk or frequency of landslide occurrences.
4. The removal and disturbance of vegetation, clearing, or grading shall be limited to the area of
the approved development.
5. The development is outside of the area of potential upslope or downslope surface movement or
potential deposition in the event of a slope failure.
6. The development will not increase or concentrate surface water discharge or sedimentation to
adjacent properties beyond predevelopment conditions.
7. The proposed alterations will not adversely impact other critical areas.
8. Structures and improvements shall minimize alterations to the slope contour, and shall be
designed to minimize impervious lot coverage unless such alterations or impervious surfaces are
needed to maintain slope stability.
C. Landslide Hazard Area Setbacks. In addition to the applicable general protective measures found in
WCC 16.16.265, the technical administrator shall have the authority to require sSetbacks shall be
required from the edges of any identified landslide hazard area in accordance with the following:
1. The size of the setback shall be based on the findings of a qualified professional and shall
minimize the risk of property damage, death, or injury resulting from landslides both on and off
the property; provided, that the Director may require a minimum setback in accordance with
International Building Codes adopted by Whatcom County.
2. The setback shall include consideration of the hydrologic contribution area to the potential
landslide area and/or the area subject to the potential for mass movement, and the downhill
area subject to potential deposition.
3. The setback shall include consideration of vegetation on the potential landslide area and in
areas above and below the potential landslide area. The technical administrator Director shall
have the authority to require vegetation or other measures to protect or improve slope stability
and shall have the authority to require a mitigation plan developed in accordance with
WCC 16.16.260, and a conservation easement in accordance with WCC 16.16.265(C) to ensure
appropriate vegetation improvements are installed, maintained, and preserved.
4. Developments on sites that are directly adjacent to a wetland, marine shoreline, or other
habitat conservation area as defined in Article 7 of this chapter may be subject to additional
buffer requirements and standards as set forth in the subsequent articles of this chapter.
16.16.340 Seismic Hazard Areas – Use and ModificationStandards.
Development may be allowed in seismic hazard areas when all of the following apply:
A. Structures in seismic hazard areas shall conform to applicable analysis and design criteria of the
International Building Code.
B. Public roads, bridges, utilities, and trails shall be allowed when there are no feasible alternative
locations, and geotechnical analysis and design are provided that minimize potential damage to
roadway, bridge, and utility structures, and facilities will not be susceptible to damage from
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seismically induced ground deformation. Mitigation measures shall be designed in accordance with
the most recent version of the American Association of State Highway and Transportation Officials
(AASHTO) Manual or other appropriate document.
16.16.345 Alluvial Fan Hazard Areas – Use and ModificationStandards.
The following uses and modificationsactivities may be allowed in alluvial fan hazard areas when all
reasonable measures have been taken to minimize risks and other adverse effects associated with
alluvial fan hazards, when the amount and degree of alteration are limited to the minimum needed to
accomplish the project purpose, and when the applicable general protective measures found in
WCC 16.16.265 have been applied:
A. Reasonable Use. Developments that will minimize the threat to the health or safety of people and
will not increase the risks of alluvial fan hazards on or off the site and meet the reasonable use
standards as set forth in WCC 16.16.270.
B. Infrastructure. Roads, utilities, bridges, and other infrastructure that are located and designed to
minimize adverse impacts on critical areas and avoid the need for channel dredging or diking or
other maintenance activities that have the potential to substantially degrade river and stream
functions.
C. Permanent residential structures and commercial developments shall be allowed in alluvial fan
hazard areas only if the fan has undergone a County-approved study to assess potential hazards,
determine risks, and identify mitigation measures and is deemed suitable for development. The
technical administrator Director shall make this determination based on a detailed assessment by a
qualified professional that identifies the risks associated with a 500-year return period debris flow or
the maximum credible event that could impact the alluvial fan.
D. Accessory structures not involving human occupancy shall be allowed as long as the structure will
not increase the alluvial fan hazards on or off the site.
16.16.350 Volcanic Hazard Areas – Use and ModificationStandards.
A. Ash/Tephra Fall and Lateral Blast Hazard Areas. Development may be allowed in these areas;
provided, that all reasonable measures have been taken to minimize risks and adverse effects, and
when the amount and degree of the alteration is limited to the minimum needed to accomplish the
project purpose, and when the applicable general protective measures found in WCC 16.16.265and
the standards of WCC 16.16.320 have been applied.
B. Lahar Hazard Zones.
1. Subject to WCC 16.16.320(A) through (C) and WCC 16.16.265, the following uses are allowed in
any volcanic hazard areas:
a. Single-family residences and duplexes.
b. Accessory structures not involving human occupancy.
c. Sewer collection facilities, communication facilities, and other utilities that are not likely to
cause harm to people or the environment if inundated by a lahar. Underground utilities such
as pipelines shall be allowed if demonstrated through a geotechnical analysis to be
sufficiently buried as to not likely be damaged by scour caused by a lahar.
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d. Agricultural and forestry uses not including human habitation.
2. Subject to WCC 16.16.320(A) through (C) and WCC 16.16.265 (except subsection D when located
wholly within a lahar hazard zone), the following uses are allowed in volcanic hazard areas
subject to the submittal and approval of a volcanic hazard emergency management plan
meeting the requirements of subsection (B)(3) of this section; however, this requirement may
be waived for properties located in an area with an estimated lahar arrival time of more than 60
minutes. The County will maintain travel time projection maps to estimate lahar approach
times.
a. Expansion of legal nonconforming uses meeting criteria of WCC 16.16.275 and WCC
Chapter 20.83.
b. All other uses allowed per the property’s zoning district.
3. Where required by subsection (B)(2) of this section, a volcanic hazard emergency management
plan shall be submitted for approval and meet the following requirements:
a. Is consistent with and integrated into a community emergency plan maintained by the
sheriff’s office of emergency management.
b. Includes an emergency evacuation plan.
c. Is required to be updated every five years.
d. Evacuation route maps must be posted on the premises.
16.16.355 Erosion Hazard Areas – Use and ModificationStandards.
A. General Standards. For coastal, riverine, and stream erosion hazard areas, the following activities
shall be allowed when the applicable general protective measures found in WCC 16.16.265 have
been applied and as follows:
1. Developments that minimize the threat to the health or safety of people and will not increase
the risks of erosion hazards on or off the site and meet the reasonable use or variance standards
as set forth in WCC 16.16.270 or 16.16.273, respectively.
2. Discharge of surface water drainage into a coastal or riverine erosion hazard area, provided
there are no other alternatives for discharge, and the drainage is collected upland of the top of
the active erosion hazard area and directed downhill in an appropriately designed stormwater
pipe that includes an energy dissipating device at the base of the hazard area. The pipe shall be
located on the surface of the ground and be properly anchored so that it will continue to
function under erosion conditions and not create or contribute to adverse effects on downslope
critical areas. The number of pipes should shall be minimized along the slope frontage.
3. Stormwater retention and detention systems, such as dry wells and infiltration systems using
buried pipe or French drains, provided they are located outside the identified channel migration
zone, designed by a qualified professional and shall not affect the stability of the site.
4. Utility lines when no feasible conveyance alternative is available. The line shall be located above
ground and properly anchored and/or designed so that it will not preclude or interfere with
channel migration and will continue to function under erosion conditions; provided, that utility
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lines may be located within channel migration zones if they are buried below the scour depth
for the entire width of the Channel Migration Zone (CMZ).
Public roads, bridges, and trails when no feasible alternative alignment is available. Facilities
shall be designed such that the roadway prism and/or bridge structure will not be susceptible to
damage from active erosion.
Access to private development sites may be allowed to provide access to portions of the site
that are not critical areas if there are no feasible alternative alignments. Alternative access shall
be pursued to the maximum extent feasible, including through the provisions of
Chapter 8.24 RCW. Exceptions or deviations from technical standards for width or other
dimensions and specific construction standards to minimize impacts may be specified.
Shoreline stabilization may be permitted when consistent with the shoreline stabilization
regulations found in 23.40.190 (Shoreline Stabilization), regardless of whether the proposed
project is within shoreline jurisdiction or not.Stream bank stabilization and shoreline protection
may be permitted subject to all of the following standards:
a. Shoreline protection measures located within coastal or riverine erosion areas shall use soft
armoring techniques (bioengineering erosion control measures as identified by the State
Department of Ecology and the Department of Fish and Wildlife guidance) unless the
applicant provides a geotechnical analysis demonstrating that bioengineering approaches
will not adequately protect the property.
b. The armoring shall not increase erosion on adjacent properties and shall not eliminate or
reduce sediment supply from feeder bluffs.
c. The armoring will not adversely affect critical areas including habitat conservation areas or
mitigation will be provided to compensate for adverse effects where avoidance is not
feasible.
d. The proposal shall comply with WCC Title 23.
e. Hard bank armoring is discouraged and may occur only when the property contains an
existing permanent structure(s) that is in danger from shoreline erosion caused by wave
action or riverine processes and not erosion caused by upland conditions, such as the
alteration of natural vegetation or drainage, and the armoring shall not increase erosion on
adjacent properties and shall not eliminate or reduce sediment supply.
f. The erosion is not being caused by upland conditions, such as the removal of vegetation or
human alteration of existing drainage.
g. Nonstructural measures, such as placing or relocating the development further from the
shoreline, planting vegetation, or installing on-site drainage improvements, are not feasible
or not sufficient.
New residences shall be located outside of channel migration hazard areas or marine shoreline
retreat areas. Accessory structures not involving human occupancy with a footprint equal to or
less than 2,500 square feet shall be allowed; provided, that they are located at the outer edge of
the migration zone as defined by this chapter; and provided, that the technical administrator
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Director may allow larger accessory structures where mitigating measures are feasible and
provided for by the applicant.
9. New public flood protection measures and expansion of existing ones may be permitted, subject
to WCC Title 17, Article 4 of this chapter, and a state hydraulic project approval; provided, that
bioengineering or soft armoring techniques shall be used where feasible. Hard bank armoring
may occur only in situations where soft approaches do not provide adequate protection.
B. Erosion Hazard Area Setbacks. In addition to the applicable general protective measures found in
WCC 16.16.265, the technical administrator Director shall have the authority to require setbacks
from the edges of any coastal, stream, or riverine hazard erosion area in accordance with the
following:
1. The size of the setback shall be based on the findings of a qualified professional and shall
protect critical areas and processes and minimize the risk of property damage, death or injury
resulting from erosion over the life of the development, typically identified as 100 years;
provided, that the Director may require a minimum setback in accordance with International
Building Codes adopted by Whatcom County.
2. The setback shall include the uphill area subject to potential erosion, the downhill area subject
to potential deposition, and any area subject to landslide as a result of erosion.
3. The setback shall include woody vegetation adequate to stabilize the soil and prevent soil
movement. If the designated setback area lacks adequate woody vegetation, the technical
administrator Director shall have the authority to require vegetation enhancement or other
measures to improve slope stability.
4. Developments on sites that are directly adjacent to a wetland or marine shoreline or other
habitat conservation area as defined in Article 7 of this chapter may be subject to additional
setback requirements and standards as set forth in the subsequent articles of this chapter.
16.16.365 Tsunami Hazard Areas – Use and ModificationStandards.
The standards of WCC 16.16.320 shall apply. For development within tsunami hazard areas the
proposed development shall be designed to provide protection from the tsunami hazard that meets the
projected hazard on the Department of Natural Resources Tsunami Inundation Maps. For other lowlying coastal areas not included on the inundation maps, development shall be designed to provide
protection for debris impact and an inundation as determined by current Department of Natural
Resource modeling, unless other measures can be shown to provide equal or greater protection.
16.16.367 Seiche and Landslide Generated Wave Hazard Areas – Use and ModificationStandards.
Standards for seiche and landslide generated wave hazards will only apply if the hazard area is mapped
by the United States Geologic Survey or the Department of Natural Resources, Division of Geology and
Earth Resources or other credible source approved by Whatcom County. If a mapped hazard is present,
the standards of WCC 16.16.320 and 16.16.350 shall apply. For residential development within mapped
seiche and landslide generated wave hazard areas, the proposed development should shall be designed
to withstand the mapped hazard. If the risk of the event is less than 0.1% percent on a yearly basis,
development standards may not be required, but notice on property title will be required.
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16.16.370 Mine Hazard Areas – Use and ModificationStandards.
The standards of WCC 16.16.320 and 16.16.350 shall apply.
16.16.375 Geologically Hazardous Areas – Review and Reporting Requirements.
A. When County critical area maps or other sources of credible information indicate that a site
proposed for development or alteration is, or may be, located within an active or potential
geologically hazardous area, the technical administrator Director shall have the authority to require
the submittal of a geological assessment report.
B. A geologic hazards assessment report for a geologically hazardous area shall include a field
investigation and contain an assessment of whether or not the type of potential geologic hazard
identified is present or not present and if development of the site will increase the potential for
landslides or erosion on or off the site. Geology hazard assessment reports shall be prepared,
stamped, and signed by a qualified professional. The report should:
1. Be appropriate for the scale and scope of the project;
2. Include a discussion of all geologically hazardous areas on the site and any geologically
hazardous areas off site potentially impacted by or which could impact the proposed project. If
the affected area extends beyond the subject property, the geology hazard assessment may
utilize existing data sources pertaining to that area;
3. Clearly state that the proposed project will not decrease slope stability or pose an unreasonable
threat to persons or property either on or off site and provide a rationale as to those
conclusions based on geologic conditions and interpretations specific to the project;
4. Provide a description of the ground and surface hydrology and geology, the affected land form
and its susceptibility to mass wasting, erosion, and other geologic hazards or processes, and
other adequate information to determine compliance with the requirements of this article;
5. Provide conclusions and recommendations regarding the effect of the proposed development
on geologic conditions, the adequacy of the site to be developed, the impacts of the proposed
development, alternative approaches to the proposed development, and measures to mitigate
potential site-specific and cumulative geological and hydrological impacts of the proposed
development, including the potential adverse impacts to adjacent and down-current properties.
5.6. Geotechnical reports shall conform to accepted technical standards and Ggenerally follow the
guidelines set forth in the Washington State Department of Licensing Guidelines for Preparing
Engineering Geology Reports in Washington (2006). In some cases, such as when it is
determined that no landslide or erosion risk is present, a full report may not be necessary to
determine compliance with this article, and in those cases a stamped letter or abbreviated
report may be provided;
6.7. If a landslide or erosion hazard is identified, provide minimum setback recommendations for
avoiding the landslide or erosion hazard, recommendations on stormwater management and
vegetation management and plantings, other recommendations for site development so that
the frequency or magnitude of landsliding or erosion on or off the site is not altered, and
recommendations are consistent with this article;
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7.8. For projects in seismic hazard areas, the report shall also include a detailed engineering
evaluation of expected ground displacements, amplified seismic shaking, or other liquefaction
and/or dynamic settlement effects and proposed mitigation measures to ensure an acceptable
level of risk for the proposed structure type or other development facilities such as access roads
and utilities;
8.9. For projects in mine hazard areas, the report shall also include a description of historical data
and remnant mine conditions, if available, dates of operation, years of abandonment, strength
of overlying rock strata, and other information needed to assess stability of the site together
with analysis of surface displacement or foundation stress from collapse of workings.
C. A geological assessment for a specific site may be valid for a period of up to five years when the
proposed land use activity and site conditions affecting the site are unchanged. However, if any
surface and subsurface conditions associated with the site change during that five-year period, the
applicant may be required to submit an amendment to the geological assessment.
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Article 4. Frequently Flooded Areas
16.16.400 Purpose.
The purposes of this article are to:
A. Reduce the risk to life and safety, public facilities, and public and private property that results from
floods.
B. Avoid or minimize impacts to fish and wildlife habitats that occur within frequently flooded areas.
C. Protect and maintain the beneficial ecological functions and values of frequently flooded areas,
including providing the necessary flow regime to form and maintain a full range of functional and
accessible salmonid habitats both within and outside of frequently flooded areas.
D. To ensure compliance with FEMA National Flood Insurance Program (NFIP) protection standards for
critical habitats of species listed under the Endangered Species Act.
E. In conjunction with the provisions of WCC Title 17, establish review procedures that provide an
integrated approach to managing floodplain development and maintaining the capacity of the
floodplain or floodway to convey and store flood waters.
16.16.410 Frequently Flooded Areas – Designation and Mapping – Frequently Flooded Areas.
A. Frequently flooded areas are areas located along major rivers, streams, and coastal areas where the
depth, velocity, intensity and frequency of flood water during major events present a risk to human
life and property. Areas susceptible to these types of hazards are hereby designated as frequently
flooded areas and subject to the provisions of this article.
B. The approximate location and extent of frequently flooded areas are shown on the County’s critical
area maps. These maps are to be used as a guide and do not provide a definitive critical area
designation. The County shall update the maps as new hazard areas are identified and as new
information becomes available. This article does not imply that land outside mapped frequently
flooded areas or uses permitted within such areas will be free from flooding or flood damages. This
chapter shall not create liability on the part of Whatcom County, any officer or employee thereof, or
the Federal Insurance and Mitigation Administration (FIMA), for any flood damages that result from
reliance on this chapter or any administrative decision lawfully made hereunder.
C.B. Frequently flooded areas shall include, but not be limited to:
1. Areas subject to a one percent recurrence interval of flood water inundation or a 100-year base
floodSpecial flood hazard areas as mapped on the current effective Federal Emergency
Management Agency’s Flood Insurance Rate Maps (FIRM). This includes coastal high hazard
areas as defined by this chapter and as identified and designated on the FIRM maps as Zone VE
or V; provided, that tsunami hazard areas are designated as geologically hazardous areas and
subject to the provisions of Article 3 of this chapter.
2. Other flood hazard areas identified by the County public works department based on review of
historical data, high water marks, photographs of past flooding, or similar information from
federal, state, county, or other valid sources when base flood elevation data from the Federal
Insurance and Mitigation Administration has not been provided or is not accurate.
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16.16.420 Frequently Flooded Areas – General Standards.
A. All development shall conform to the provisions of WCC Title 17, Flood Damage Prevention, and the
applicable provisions of this chapter.
B. Development within frequently flooded areas shall be allowed only when it is consistent with all of
the following:
1. FEMA’s National Flood Insurance Program (NFIP), including the protection standards for critical
habitats for listed species;
2. The mitigation sequence in WCC 16.16.260;
3. Article 7, Habitat Conservation Areas, of this chapter;
4. The applicable general protective measures found in WCC 16.16.265.
C. The technical administrator Director shall have the authority to require a habitat assessment and, if
necessary, a mitigation plan prepared by a qualified professional, in accordance with the FEMA
Regional Guidance for the Puget Sound Basin, and mitigate for adverse impacts to the ecological
functions of frequently flooded areas; provided, that such mitigation shall be consistent and
compatible with the goal of protecting health and safety and minimizing risks to property.
16.16.430 Frequently Flooded Areas – Review and Report Requirements.
A. When County critical area maps or other sources of credible information indicate that a site
proposed for development is or may be located within a frequently flooded area, the County public
works department’s river and flood division and/or the technical administrator Director shall have
the authority to require a critical area assessment report.
B. The public works department shall have primary responsibility for reviewing and approving
proposed developments for consistency with WCC Title 17. The technical administrator Director
shall review development proposals for consistency with the standards provided in this chapter.
Either may place conditions for approval and/or require mitigation in accordance with this chapter.
C. In addition to the requirements of WCC 16.16.255, critical areas assessment reports for frequently
flooded areas shall:
1. Identify any federally listed species and associated habitats, and demonstrate that no harm will
occur to such species or habitats as a result of development (inclusive of mitigation) within
frequently flooded areas.
2. Address adverse impacts to ecological functions and processes, including riparian vegetation.
Positive impacts may also be discussed.
3. Include mitigation for adverse effects on frequently flooded areas’ ecological functions, where
applicable.
D. The technical administrator Director shall have the authority to modify the requirements of
subsection C of this section when s/he determines that any portion of these requirements is
unnecessary given the scope and/or scale of the proposed development.
E. The technical administrator Director shall have the authority to require additional information to
that required in subsection C of this section that discloses and describes the effects of proposed
development on frequently flooded area functions, including, but not limited to, impacts on: storage
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and conveyance of flood water; channel migration; peak flows and flow velocities; redd scour and
displacement of rearing juvenile fish; sediment quality in streams; shear stress and bank erosion;
water quality; wildlife habitat; fish access; and nutrients cycling or other hyporheic functions that
link surface and groundwater systems.
F. Critical areas assessment report requirements may be waived for single-family developments and
structures accessory to agricultural uses when the technical administrator Director and the Public
Works department determine that the development does not meet the FEMA requirements for a
habitat assessment in FEMA Regional Guidance for the Puget Sound Basinno adverse impacts or
risks to life, property, or ecological functions will occur.
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Article 5. Critical Aquifer Recharge Areas
16.16.500 Purpose.
The purposes of this article are to:
A. Preserve, protect, and conserve Whatcom County’s groundwater resources and their functions and
values for current and future generations by protecting critical aquifer recharge areas from
contamination.
B. Prevent adverse impacts on groundwater quantity by regulating development activities that could
deplete aquifer storage, reduce groundwater levels, and/or diminish infiltration and replenishment
of groundwater.
C. Prioritize the management, protection, and conservation of groundwater recharge areas as sources
of potable water supply.
D. Establish review procedures for development activities that have the potential to adversely affect
critical aquifer recharge areas.
16.16.510 Critical Aquifer Recharge Areas – Designation, Classification and Mapping – Critical Aquifer
Recharge Areas.
A. Critical aquifer recharge areas play a crucial role in supplying potable water (as defined by WAC 365190-030(2)). These recharge areas have geologic conditions that allow high infiltration rates, which
contribute significantly to the replenishment of groundwater. These conditions also create a high
potential for groundwater contamination. These areas are hereby designated as critical areas and
subject to the provisions of this chapter.
B. The approximate location and extent of critical aquifer recharge areas are shown on the County’s
critical area maps. These maps are to be used as a guide and do not provide a definitive critical area
designation. The County shall update the maps as recharge areas are identified and as new
information becomes available.
C. Critical aquifer recharge areas shall be designated and classified as follows:
1. Low, Moderate, and High Susceptibility Aquifer Recharge Areas. Aquifer recharge areas
susceptible to degradation or depletion because of hydrogeologic characteristics are those areas
meeting the criteria established by the State Department of Ecology (Guidance Document for
the Establishment of Critical Aquifer Recharge Area Ordinances, July 2000, Publication No. 9730, Version 4.0).
2. Wellhead Protection Areas. The area defined by the boundaries of the 10-year time of
groundwater travel, in accordance with WAC 246-290-135. For purposes of this chapter, all
wellhead protection areas shall be designated as highly susceptible critical aquifer recharge
areas.
D. If special groundwater management areas or susceptible groundwater management areas are
established in Whatcom County in accordance with WAC 173-200-090 or 173-100-010, respectively,
then these areas shall be incorporated into the highly susceptible aquifer designation.
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16.16.520 Critical Aquifer Recharge Areas – General Standards.
In addition to the applicable general protective measures found in WCC 16.16.265, all development in a
critical aquifer recharge area shall meet the following standards:
A. The proposed development will not cause contaminants to enter the aquifer and will not
significantly affect the recharging of the aquifer in an adverse manner.
B. The proposed development must comply with the water source protection requirements and
recommendations of the Federal Environmental Protection Agency, State Department of Health,
and the Whatcom County health department.
C. The proposed development must be designed and constructed in accordance with the County
stormwater management requirements or other applicable stormwater management standards
(Whatcom County Development Standards Chapter 2, WCC Title 20).
16.16.525 Critical Aquifer Recharge Areas – Use and ModificationActivity Subject to Critical Areas
Review.
The following development activities, when proposed in moderate and high susceptibility critical aquifer
recharge areas, have the potential to adversely affect groundwater quality and/or quantity and shall
require submittal of a critical areas assessment report as defined in WCC 16.16.255 and 16.16.535:
A. Any development with an on-site domestic septic system at a gross density greater than one system
per residence per acre.
B. All storage tanks and storage facilities for hazardous substances and/or hazardous wastes; provided,
that:
1. The tanks must comply with Department of Ecology regulations contained in Chapters 173360 and 173-303 WAC as well as International Building Code requirements;
2. All new underground tanks and facilities shall be designed and constructed so as to prevent
releases due to corrosion or structural failure for the operational life of the tank, or have a
secondary containment system to prevent the release of any stored substances;
3. All new aboveground storage tanks and facilities shall be designed and constructed so as to
prevent the release of a hazardous substance to the ground, groundwaters, or surface waters by
having primary and secondary containment.
C. Vehicle repair, servicing and salvaging facilities; provided, that the facility must be conducted over
impermeable pads and within a covered structure capable of withstanding normally expected
weather conditions. Chemicals used in the process of vehicle repair and servicing must be stored in
a manner that protects them from weather and provides containment should leaks occur. Dry wells
shall not be allowed on sites used for vehicle repair and servicing. Dry wells existing on the site prior
to facility establishment must be abandoned using techniques approved by the State Department of
Ecology prior to commencement of the proposed activity.
D. Use of reclaimed wastewater must be in accordance with adopted water or sewer comprehensive
plans that have been approved by the State Departments of Ecology and Health and the Whatcom
County council per Chapter 57.16 RCW; provided, that:
1. Surface spreading must meet the groundwater recharge criteria given in RCW 90.46.010(10)
and 90.46.080.
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2. Direct injection must be in accordance with the standards developed by authority of
RCW 90.46.042.
E. Any other development activity that the technical administrator Director determines is likely to have
a significant adverse impact on groundwater quality or quantity, or on the recharge of the aquifer.
The determination must be made based on credible scientific information.
F. Metals and hard rock mining and new sand and gravel mining subject to the provisions of the
County’s current mineral resource lands (MRL) review procedures in WCC Chapter 20.73; provided,
that for new MRLs such activities shall be prohibited within the 10-year travel time zone of wellhead
protection areas.
16.16.530 Critical Aquifer Recharge Areas – Prohibited Uses.
The following developments and uses are prohibited in critical aquifer recharge areas:
A. New landfills, including hazardous or dangerous waste, municipal solid waste, special waste, wood
waste of more than 2,000 cubic yards, and inert and demolition waste landfills.
B. Underground Injection Wells. Class I, III, and IV wells and subclasses 5F01, 5D03, 5F04, 5W09, 5W10,
5W11, 5W31, 5X13, 5X14, 5X15, 5W20, 5X28, and 5N24 of Class V wells.
C. Wood treatment facilities that allow any portion of the treatment process to occur over permeable
surfaces (both natural and manmade).
D. Facilities that store, process, or dispose of chemicals containing perchloroethylene (PCE) or methyl
tertiary butyl ether (MTBE).
E. Facilities that store, process, or dispose of radioactive substances.
F. Other activities that the technical administrator Director determines would significantly degrade
groundwater quality and/or reduce the recharge to aquifers currently, or potentially used as a
potable water source, or that may serve as a significant source of base flow to a regulated stream.
The determination must be made based on credible scientific information.
16.16.535 Critical Aquifer Recharge Areas – Review and Report Requirements.
A. When County critical area maps or other sources of credible information indicate that the proposed
development activities listed in WCC 16.16.525 occur within a critical aquifer recharge area, the
technical administrator Director shall have the authority to require a critical area assessment report
and to regulate developments accordingly. Critical areas assessment reports for aquifer recharge
areas shall meet the requirements of WCC 16.16.255 and this section. Assessment reports shall
include the following site- and proposal-related information unless the technical administrator
Director determines that any portion of these requirements is unnecessary given the scope and/or
scale of the proposed development:
1. Available information regarding geologic and hydrogeologic characteristics of the site, including
the surface location of all critical aquifer recharge areas located on site or immediately adjacent
to the site, and permeability of the unsaturated zone;
2. Groundwater depth, flow direction and gradient based on available information;
3. Currently available data on wells and springs within 1,300 feet of the project area;
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4. The presence and approximate location of other critical areas, including surface waters, within
1,300 feet of the project area based on available data and maps;
5. Existing and available historic water quality data for the area to be affected by the proposed
activity;
6. Proposed best management practices;
7. The effects of the proposed project on the groundwater quality and quantity, including:
a. Potential effects on stream flow, wetlands and/or other resources, and on ecosystem
processes;
b. Predictive evaluation of groundwater withdrawal effects on nearby wells and surface water
features; and
c. Predictive evaluation of contaminant transport based on potential releases to groundwater;
and
8. A spill plan that identifies equipment and/or structures that could fail, resulting in an impact.
Spill plans shall include provisions for emergency response provisions as well as regular
inspection, repair, and replacement of structures and equipment that could fail.
B. If the applicant can demonstrate through a valid hydrogeological assessment that geologic and soil
conditions underlying their property do not meet the criteria for low, moderate, or high
susceptibility, the property shall not be considered a critical aquifer recharge area.
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Article 5.5. Areas within the Rural Residential District of Lummi Island
16.16.540 Areas within the Rural Residential District of Lummi Island.
16.16.541 Exempt Wells.
Wells drilled as a replacement of an existing well are exempt from this article as long as the withdrawal
rate is not increased by more than 20% percent of the existing well. If baseline withdrawal rate
information is not available, this must be established by a licensed well driller prior to well replacement.
16.16.542 Minimum Well Spacing for all New Wells.
Wells shall have a minimum of 200 feet distance between a new well and an existing operating well.
16.16.543 Requirements for Public Water System Wells, Non-Group B Two Party Wells, and NonDomestic Wells.
In addition to the minimum well spacing, the following measures are required for public water system
wells, non-Group B two party wells, and nondomestic wells. (Includes “public water system” wells and
non-Group B two party wells as defined under Whatcom County drinking water regulations and
nondomestic use wells pumping greater than 250 gpd. “Public water system” is defined under WCC
Chapter 24.11 as any water system providing piped water for consumption, excluding a system serving
only one single-family residence and any system with four or fewer connections serving only residences
on the same farm. A “non-Group B two party well” is defined in WCC Chapter 24.11 as a water system
using one well to serve two single-family residences for which the director of health has waived all
public water system requirements.)
A. Chloride Monitoring and Testing.
1. Monitoring. Well owners shall collect and have water samples analyzed for chloride
concentration twice annually, in April and August, and submitted to the Whatcom County health
department.
2. Chloride Determinations for New Wells or Increased Pumping of Existing Wells. Applications for
new wells, applications to convert an existing private well into a two party well, any application
to expand the number of connections of a public water system, and nondomestic use wells
proposing a greater than 20% percent increase in groundwater withdrawals in an existing well
re-quire a minimum 24-hour-duration pumping test at 100% percent of the proposed average
daily demand, at the end of which a water sample will be collected for analysis of chloride
concentration. Subdivisions using individual wells are required to test wells simultaneously or,
alternatively, have a licensed hydrogeologist evaluate well interference and water quality
changes. Subdivision wells shall remain accessible for future testing in the event of subdivision
expansion.
3. Restrictions on New Wells or Increased Pumping of Existing Wells. New wells cannot be
permitted, existing private wells cannot be converted to two party wells, existing public water
systems cannot expand beyond their existing number of approved connections, and
nondomestic wells cannot increase pumping rates greater than 20% percent if chloride
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concentrations measured at the end of the test specified in subsection (A)(2) of this section are
greater than 100 mg/L. For systems expanding 20% percent or less within one year, the highest
chloride determination within the past year in subsection (A)(1) of this section cannot be greater
than 100 mg/L.
4. Limit on Water Use by Existing Wells. Any increase (0 to 20% percent) in water use will not be
permitted if either semiannual analysis in the previous 12-month period indicates greater than
100 mg/L chloride concentration. If the semi-annual chloride determinations have not been
submitted as required, then the pump testing requirement of subsection (A)(2) of this section
shall apply.
5. Prior to 10 days before the pumping test, all property owners within 1,000 feet of the well location shall be notified by first class mail informing them of the test and providing contact
information of the person responsible for the testing.
B. Arsenic Monitoring and Testing in the Unconsolidated Aquifer.
1. The following monitoring and testing is required unless the well is determined not to be located
in the unconsolidated sandstone aquifer. A Washington State licensed hydrogeologist must
make the determination in a submitted report.
2. Arsenic Determinations for New Wells or Increased Pumping of Existing Wells. Applications for
new wells, applications to convert an existing private well into a two party well, any application
to expand the number of connections of a public water system, and nondomestic use wells
proposing a greater than 20% percent increase in groundwater withdrawals in an existing well
require a minimum 24-hour-duration pumping test at 100% percent of the proposed average
daily demand, at the end of which a water sample will be collected for analysis of arsenic
concentration.
3. Restrictions on New Wells or Increased Pumping of Existing Wells. New wells cannot be
permitted, existing private wells cannot be converted to two party wells, existing public water
systems cannot expand beyond their existing number of approved connections, and
nondomestic wells cannot increase pumping rates greater than 20% percent if arsenic
concentrations measured at the end of the test specified in subsection (B)(2) of this section are
greater than 10 μg/L.
4. Limit on Water Use by Existing Wells. Any increase (0 to 20% percent) in water use will not be
permitted if the most recent arsenic determination indicated greater than 10 μg/L arsenic
concentration. If no arsenic concentration has been determined in the past three years, the
pumping test requirement in subsection (B)(2) of this section shall apply.
5. Prior to 10 days before the pumping test, all property owners within 1,000 feet of the well location shall be notified by first class mail informing them of the test and providing contact
information of the person responsible for the testing.
16.16.544 Administrative Waiver.
Administrative waivers may be granted to any section of these requirements by petition to the
administering agency. Waiver request must demonstrate that the project is consistent with the intent of
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these requirements; no health hazard would result from this action; and must be stamped by a licensed
Washington State hydrogeologist.

66

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

Article 6. Wetlands
16.16.600 Purpose.
The purposes of this article are to:
A. Recognize and protect the beneficial functions, values, and services performed by wetlands, which
include, but are not limited to, providing food, breeding, nesting and/or rearing habitat for fish and
wildlife; recharging and discharging groundwater; contributing to stream flow during low flow
periods; stabilizing stream banks and shorelines; storing storm and flood waters to reduce flooding
and erosion; and improving water quality through biofiltration, adsorption, retention and
transformation of sediments, nutrients, and toxicants.
B. Regulate land use to avoid adverse effects on wetlands and maintain the functions, services, and
values of freshwater and estuarine wetlands throughout Whatcom County.
C. Establish review procedures for development proposals in and adjacent to wetlands.
D. Establish minimum standards for identifying and delineating wetlands.
16.16.610 Wetlands – Designation, Rating, and Mapping.
A. Wetlands shall be delineated in accordance with the requirements of RCW 36.70A.175. Unless
otherwise provided for in this chapter, all areas within the county determined to be wetlands in
accordance with the U.S. Army Corps of Engineers Wetlands Delineation Manual, 1987 Edition, and
the Western Mountains, Valleys, and Coast Region Supplement (Version 2.0), 2010 or as revised, are
hereby designated critical areas and are subject to the provisions of this article.
B. The approximate location and extent of wetlands are shown on the County’s critical area maps.
However, this information has come from multiple sources over many years’ time and is not precise,
only general. Thus, these maps are to be used as a guide and do not provide a definitive critical area
designation; a A property-specific assessment is necessary for that to determine the wetland
boundary. The County shall update the maps as new wetlands are identified and as new information
becomes available.
C. Wetlands shall be rated based on categories that reflect the functions and values of each wetland.
Wetland categories shall be based on the criteria provided in the Washington State Wetland Rating
System for Western Washington, revised 2014, and as amended thereafter, as determined using the
appropriate rating forms and associated figures contained in that publication. These categories are
generally defined as follows:
1. Category I. Category I wetlands are: (a) relatively undisturbed estuarine wetlands larger than
one acre; (b) wetlands of high conservation value that are identified by scientists of the
Washington Natural Heritage Program/DNR; (c) bogs; (d) mature and old-growth forested
wetlands larger than one acre; (e) wetlands in coastal lagoons; (f) interdunal wetlands that score
eight or nine habitat points and are larger than one acre; and (g) wetlands that perform many
functions well (scoring 23 points or more). These wetlands: (a) represent unique or rare wetland
types; (b) are more sensitive to disturbance than most wetlands; (c) are relatively undisturbed
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and contain ecological attributes that are impossible to replace within a human lifetime; or (d)
provide a high level of functions.
2. Category II. Category II wetlands are: (a) estuarine wetlands smaller than one acre, or disturbed
estuarine wetlands larger than one acre; (b) interdunal wetlands larger than one acre or those
found in a mosaic of wetlands; or (c) wetlands with a moderately high level of functions (scoring
between 20 and 22 points).
3. Category III. Category III wetlands are: (a) wetlands with a moderate level of functions (scoring
between 16 and 19 points); (b) can often be adequately replaced with a well-planned mitigation
project; and (c) interdunal wetlands between 0.1 and one acre. Wetlands scoring between 16
and 19 points generally have been disturbed in some ways and are often less diverse or more
isolated from other natural resources in the landscape than Category II wetlands.
4. Category IV. Category IV wetlands have the lowest levels of functions (scoring fewer than 16
points) and are often heavily disturbed. These are wetlands that we should be able to replace,
or in some cases to improve. However, experience has shown that replacement cannot be
guaranteed in any specific case. These wetlands may provide some important functions, and
should be protected to some degree.
16.16.612 Exceptions to Regulation.
A. All wetlands shall be regulated regardless of size; provided, that the following wetlands may be
exempt from the requirement to avoid impacts (WCC 16.16.225 General Regulations), and they may
be filled if the impacts are fully mitigated based on the remaining actions in WCC 16.16.260 (General
Mitigation Requirements). In order to verify the following conditions, a critical area report for
wetlands meeting the requirements in WCC 16.16.255 (Critical Areas Assessment Reports) must be
submitted.hydrologically isolated Category IV wetlands less than 1,000 square feet in size may be
adversely impacted when all of the following criteria are met:
1. All isolated Category IV wetlands less than 4,000 square feet that:
a. Are not associated with riparian areas or their buffers;
b. Are not associated with shorelines of the state or their associated buffers;
c. Are not part of a wetland mosaic;
d. Do not score 56 or more points for habitat function based on the 2014 update to the
Washington State Wetland Rating System for Western Washington: 2014 Update (Ecology
Publication #14-06-029, or as revised and approved by Ecology);
e. Do not contain a Priority Habitat or a Priority Area for a Priority Species identified by the
Washington Department of Fish and Wildlife, do not contain federally listed species or their
critical habitat, or species of local importance identified in WCC 16.16.710 (Habitat
Conservation Areas – Designation, Mapping, and Classification).
2. Wetlands less than 1,000 square feet that meet the above criteria and do not contain federally
listed species or their critical habitat are exempt from the buffer provisions contained in this
Chapter.
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1. The wetland does not provide significant suitable breeding habitat for native amphibian species.
Suitable breeding habitat may be indicated by adequate and stable seasonal inundation,
presence of thin-stemmed emergent vegetation, and clean water;
2. The wetland does not have unique characteristics that would be difficult to replace through
standard compensatory mitigation practices;
3. The wetland is not located within a habitat conservation area, as defined in WCC 16.16.710, or
buffer;
4. The wetland is not located within a floodplain and/or not associated with a shoreline of the
state as defined by the County’s shoreline master program (WCC Title 23);
5. The wetland is not part of a mosaic of wetlands and uplands. This criterion shall be determined
using the guidance provided in Ecology’s Wetland Rating System for Western Washington
(Publication No. 14-06-029); and
6. The wetland is not identified as locally significant by a local watershed plan prepared pursuant
to Chapter 400-12 WAC.
16.16.620 Wetlands – Use and Modificationgeneral standards.
The following uses and modifications activities may be permitted in wetlands and/or wetland buffers as
specified when, pursuant to WCC 16.16.255, 16.16.260, and 16.16.630, all reasonable measures have
been taken to avoid adverse effects on wetland functions and values as documented through an
alternatives analysis, the amount and degree of alteration are limited to the minimum needed to
accomplish the project purpose, and compensatory mitigation is provided for all adverse impacts to
wetlands and their buffers that cannot be avoided:
A. Reasonable Use. Developments that meet the reasonable use exception or variance standards as
set forth in WCC 16.16.270 and 16.16.273, respectively.
B. Utilities.
1. Utility lines in Category II, III, and IV wetlands and their buffers and/or Category I wetland
buffers when no feasible conveyance alternative is available shall be designed and constructed
to minimize physical, hydrologic, and ecological impacts to the wetland, and meet all of the
following:
a. The utility line is located as far from the wetland edge and/or buffer as possible and in a
manner that minimizes disturbance of soils and vegetation.
b. Clearing, grading, and excavation activities are limited to the minimum necessary to install
the utility line and the area is restored following utility installation.
c. Buried utility lines shall be constructed in a manner that prevents adverse impacts to
surface and subsurface drainage. This may include regrading to the approximate original
contour or the use of trench plugs or other devices as needed to maintain hydrology.
d. Best management practices are used in maintaining said utility corridors such that
maintenance activities do not expand the corridor further into the critical area.
d.e. The least impactful construction or installation method is used as demonstrated through an
alternatives analysis.
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2. On-site sewage disposal systems (OSS) may be permitted in wetland buffers when accessory to
an approved single-family residence residential structurewhen:
a. When iIt is not feasible to connect to a public sanitary sewer system; and
b. It is located as far as possible from the wetland; and
c. When iIt is operated and maintained in accordance with WCC 24.05.160; provided, that
adverse effects on water quality are avoided.
B.C. Public Roads or Bridges. New or expanded public roads or bridges in Category II, III, and IV wetlands
and their buffers and/or Category I wetland buffers when no feasible alternative alignment is
available and the road or bridge is designed and constructed to minimize physical, hydrologic, and
ecological impacts to the wetland, including placement on elevated structures as an alternative to
fill, where feasible.
D. Private Access. Access to private development sites may be permitted to cross Category II, III, or IV
wetlands or their buffers, provided the access meets the following:
1. For direct wetland fill, there are no feasible alternative alignments. Alternative access shall be
pursued to the maximum extent feasible, including through the provisions of Chapter 8.24 RCW.
2. Design and construction methods there are no feasible alternative alignments and measures are
taken to maintain preconstruction hydrologic connectivity across the access road or driveway.
Alternative access shall be pursued to the maximum extent feasible, including through the
provisions of Chapter 8.24 RCW.
3. The access is designed to cause the least impact to the wetland and/or its buffer (which may
require the applicant to apply for an Eexceptions or deviations from the technical Development
Sstandards) for width or other dimensions, and specific construction standards to minimize
impacts may be specified, including placement on elevated structures as an alternative to fill, if
feasible.
1.4. Access is not achievable through the administrative provisions of WCC 16.16.640 (Wetland
Buffer Modification).
D.E.Agricultural Uses .as follows:
1. Construction of an appurtenant structure that is associated with a primary agricultural use; or
the reconstruction, remodeling, or maintenance of such structures in wetland buffers, subject to
all of the following specific criteria:
1. The structure is located within an existing lot of record and is an ongoing agricultural use.
2. There is no other feasible location with less impact to critical areas.
3. Clearing and grading activity and impervious surfaces are limited to the minimum necessary
to accommodate the proposed structure and, where possible, surfaces shall be made of
pervious materials.
2. Ongoing agricultural activities, subject to the following:
a. The activities are conducted in accordance with all applicable provisions of this chapter and
WCC Title 17; or
b. The agricultural activity is in compliance with the Conservation Program on Agricultural
Lands (CPAL) as described in Article 8 of this chapter.
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E.F. Domestic wells serving single-family developments (including plats, short plats, and individual
single-family residences) and necessary appurtenances, including a pump and appropriately sized
pump house, but not including a storage tank, in wetland buffers when all of the following
conditions are met:
1. There is no viable alternative to the well site outside of the buffer and the well is located as far
back from the wetland edge as is feasible;
2. The well is more than 75 feet deep; and
3. Any impacts to the wetland and buffer from staging equipment and the well-drilling process are
mitigated.
F.G.Stormwater Management Facilities.
1. Stormwater management facilities, limited to detention/retention/treatment ponds, media
filtration facilities, and lagoons or infiltration basins, or bioretention cells (engineered or rain
gardens) may be permitted within the outer 50% percent of a Category II, III or IV wetland
buffer; provided, that:
a. Construction of the stormwater facility does not displace or impact a forested buffer;
b. The width of the buffer between the stormwater facility and the wetland edge is not less
than the low intensity land use buffer standards in WCC 16.16.630;
c. There is no other feasible location for the stormwater facility and the facility is located,
constructed, and maintained in a manner that minimizes adverse effects on the buffer and
adjacent critical areas;
d. The stormwater facility is designed to mimic and resemble natural wetlands and meets
applicable county or state stormwater management standards and the discharge water
meets state water quality standards; and
e. Low impact development approaches have been implemented to the maximum extent
feasible per the Department of Ecology stormwater manual.
2. Surface water or stormwater conveyance or discharge facilities such as dispersion trenches,
level spreaders, and outfalls may be permitted within a Category III or IV wetland buffer on a
case-by-case basis when the technical administrator Director determines that all of the
following are met:
a. Due to topographic or other physical constraints, there are no feasible alternative locations
for these facilities in the outer buffer area or outside the buffer.
b. The discharge is located as far from the wetland edge and/or buffer as possible and in a
manner that minimizes disturbance of soils and vegetation.
c. The discharge outlet is designed to prevent erosion and promote infiltration.
d. The dispersion outfall is within the outer 25% percent of the buffer, unless a closer location
is demonstrated to be the only feasible location. Alternative locations shall be the maximum
distance from the wetland to alleviate the site constraint.
3. Phosphorus-reducing BMP structures approved and installed through the homeowners’
improvement program (or as may be renamed) within the Lake Whatcom watershed to treat
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runoff from existing development may be permitted within the outer 50% percent of a Category
II, III or IV wetland buffer.
G.H. Recreation. Passive recreation facilities that are part of a non-motorized trail system or
environmental education program, including walkways, wildlife viewing structures, or public
education trails; provided, that all of the following criteria are met:
1. There is no other feasible alternative route with less impact on the critical area.
2. The trail minimizes erosion and sedimentation, hydrologic alteration, and disruption of natural
processes such as wood recruitment and natural wildlife movement patterns.
1.3. Private trails shall not exceed six four feet in width, and public trails shall not exceed 10 feet in
width, though some portions may be wider to meet the requirements of the Americans with
Disabilities Act.
2.4. They shall be made of pervious material or elevated where feasible.
3.5. They shall be designed to avoid removal of significant trees.
6. Trails may include limited viewing platforms that shall not exceed eight feet in width and shall
be made of pervious materials where feasible.
4.7. When located in the buffer, they should be located in the outer 25% percent of the buffer;
except, that public trails may be permitted closer to the wetland when necessary to provide
wetland educational opportunities or for public health and safety; provided, that when closer
than the outer 25%, the trail width is the minimum necessary for the trail class.
5.8. They shall be constructed and maintained in a manner that minimizes disturbance of the buffer
and associated critical areas.
6.9. If they must cross a wetland, they shall be elevated, constructed to minimize supports, and be
the minimum size necessary to accommodate the level of service.
H. Single-family developments may be permitted to encroach into wetland buffers subject to the
technical administrator’s approval; provided, that all of the criteria in WCC 16.16.270(B) (Reasonable
Use) are met.
16.16.630 Wetland Buffers widths.
To protect the integrity, functions, and values of wetlands, the technical administrator Director shall
have the authority to require buffers from the edges of all wetlands , including reestablished or created
wetlands, (in addition to the building setback required by WCC 16.16.265(DA)(1)) in accordance with the
following:
A. Wetland buffers shall be established to protect the integrity, functions and values of the wetland.
Wetland buffers shall be measured horizontally from a perpendicular line established by the
wetland boundary based on the base buffer width identified in Table 1.
A.B.Wetland Bbuffers shall not include areas that are functionally and effectively disconnected from the
wetland by an existing, legally established road or other that are functionally and effectively
disconnected from the wetland by an of existing, legally established road or other substantially
developed surface.
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B.C. The wetland buffer standards required by this Article presume the existence of a dense, multistoried native vegetation community in the buffer adequate to protect the wetland functions and
values. When a buffer lacks adequate vegetation, the technical administrator Director may increase
the standard buffer, require buffer planting or enhancement, and/or deny a proposal for buffer
reduction or buffer averaging.
C.D.
The standard wetland buffer shall be based on a combination wetland category, habitat function
score (from the wetland rating form), and land use intensity. The intensity of the land use shall be
determined in accordance with the definitions found in Article 9 of this chapter unless the technical
administrator Director determines that a lesser level of impact is appropriate based on information
provided by the applicant demonstrating that the proposed land use will have a lesser impact on the
wetland than that contemplated under the buffer standard otherwise appropriate for the land use,
as specified in WCC 16.16.640.
D.E.Standard buffer widths are shown in Table 1. However, for Category I or II wetlands with “special
characteristics” as determined and defined through the Washington State Department of Ecology
(2014) Wetland Rating System (including estuarine, coastal lagoons, wetlands of high conservation
value, bogs, forested, and interdunal wetlands), only buffers in the highest habitat score (8 to 9)
group are applied.
Table 1. Standard Wetland Buffer Widths

Wetland
Category

Habitat Function
Score

Land Use Intensity*
High Buffer Width Moderate Buffer Width Low Buffer Width
(feet)
(feet)
(feet)

Category I
8–9
56–7
<3–5

300
150
100

225
110
75

150
75
50

8–9
56–7
3–<5

275300
150
80100

150225
110
6075

100150
75
50

8–9
56–7
3–<5

150300
150
80

110225
100110
60

75150
6075
5040

8 3 – < 59

50

40

25

Category II

Category III

Category IV
* Definitions for high, moderate, and low intensity land use are provided in Article 9 of this chapter.
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16.16.640 Wetland Buffer Modification.
Buffer widths may be increased, decreased, or averaged in accordance with the following provisions,
which provide flexible approaches to maximize both ecological functions and allowed uses. All
mitigation proposed shall be consistent with State and this Chapter.
A. Buffer Width Increasing. The Director may require the standard buffer width to be increased by
the distance necessary to protect wetland functions and provide connectivity to other wetland and
habitat areas for one of the following:
1. To protect the function and value of that wetland including, but not limited to, compensating for
a poorly vegetated buffer or a buffer that has a steep slope (greater than 30% percent); or
2. To prevent windthrow damage; or
3. To protect wetlands or other critical areas from landslides, erosion or other hazards.
4. To maintain viable populations of existing species listed by the Federal or State government as
endangered, threatened or sensitive; or
5. When a Category I or II wetland is located within 300 feet of:
a. Another Category I, II or III wetland; or
b. A fish and wildlife HCA; or
c. A Type S or F stream; or
d. A high impact land use that is likely to have additional impacts.
The increased buffer distance may be limited to those areas that provide connectivity or are
necessary to protect wetland and habitat functions. If the wetland contains variations in sensitivity,
increasing the buffer widths will only be done where necessary to preserve the structure, function
and value of the wetland.
B. Buffer Width Averaging. Buffer width averaging allows limited reductions of buffer width in
specified locations while requiring increases in others. The widths of buffers may be averaged if this
will improve the protection of wetland functions.
1. Averaging of required buffer widths will be allowed only if the applicant demonstrates that all of
the following criteria are met:
a. The area of the buffer proposed for averaging has not been reduced pursuant to subsection
(C). Buffer averaging is not allowed if the buffer has been reduced.
b. Averaging is necessary to accomplish the purpose of the proposal and no reasonable
alternative is available; and
c. Averaging width will not adversely impact the wetland functions and values; and
d. The wetland has significant differences in characteristics that affect its habitat functions;
and
e. The total area contained within the wetland buffer after averaging is no less than that
contained within the standard buffer prior to averaging; and
f. The buffer is increased adjacent to the higher-functioning area of habitat or more sensitive
portion of the wetland and decreased adjacent to the lower functioning or less sensitive
portion; and
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g. The buffer width of a Category I, II, or III wetland shall not be reduced below 75% of the
standard buffer width.
2. Averaging of required buffer widths will be allowed for the following when the dimensional
standards of subsection (B)(1) are met:
a. To protect a natural feature (e.g., a stand of trees or snags) that otherwise would fall
outside of the standard buffer.
b. To provide connections with adjacent habitats or to address those situations where preexisting development has reduced a buffer area to a width less than the required standard.
In the specified locations where a buffer has been reduced to achieve averaging, the Director may
require enhancement to the remaining buffer to ensure no net loss of ecologic function, services, or
value.
C. Buffer Width Reduction. The Director shall have the authority to reduce the standard buffer widths
identified in WCC 16.16.630 (Wetland Buffers) as follows:
1. The buffers of moderate and low impact land use projects may be reduced when all of the
following apply:
a. The area of the buffer proposed for reduction has not been averaged pursuant to subsection
(B). Buffer reduction is not allowed if the buffer has been averaged.
b. The applicant demonstrates buffer averaging is not feasible.
c. The buffer shall not be reduced to less than 75% of the required buffer.
d. Prior to considering buffer reductions, the applicant shall demonstrate application of
mitigation sequencing as required in WCC 16.16.260 (General Mitigation Requirements).
e. To minimize impacts and provide equivalent functions and values as required by this
section, the Director may require any or all of the following:
i. The use of alternative on-site wastewater systems in order to minimize site clearing,
where appropriate;
ii. Using low impact development (LID) and LID best management practices where
appropriate;
In order to offset habitat loss from buffer reduction, retaining existing native
vegetation on other portions of the site equal to no more than the area impacted.
f. The buffer reduction shall not adversely affect the functions and values of the adjacent
wetlands;
g. All buffer reduction impacts are mitigated and result in equal or greater protection of the
wetland functions and values. This includes enhancement of existing degraded buffer area
and provide mitigation for the disturbed buffer area.
2. High impact land use projects may apply moderate land use intensity buffers when:
a. For wetlands that score 3-5 habitat points, all applicable impact reduction measures from
the following list are implemented (from Department of Ecology Publication No. 05-06008, Wetlands in Washington State, Volume 2, Appendix 8C (as updated in 2018):
i. Directing lights away from the wetland and buffer.
ii. Locatinge activities that generate noise away from the wetland and buffer.
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iii. Routeing all new, untreated runoff away from wetland while ensuring wetland is not
dewatered.
iv. Establishing covenants limiting use of pesticides within 150 feet of wetland.
v. Applying integrated pest management.
vi. Retrofitting stormwater detention and treatment for roads and existing adjacent
development.
vii. Preventing channelized flow from lawns that directly enters the buffer.
viii. Infiltrateing or treating, detaining, and dispersinge into the buffer new runoff from
impervious surfaces and new lawns.
ix. Posting signs at the outer edge of the critical area or buffer to clearly indicate the
location of the critical area according to the direction of the County.
x. Useing privacy fencing.
xi. Planting with dense native vegetation appropriate for the County to delineate buffer
edge and to discourage disturbance.
xii. Usinge low impact development (LID) and LID best management practices where
appropriate.
xiii. Establishing a permanent conservation easement or tract to protect the wetland and
the associated buffer.
xiv. Useing best management practices to control dust.
b. For wetlands that score 6 points or more for habitat function:
i. All applicable impact reduction measures of subsection (C)(2)(a) are implemented, and;
ii. A relatively undisturbed, vegetated corridor at least 100 feet wide between the wetland
and any other Priority Habitats is protected pursuant to WCC 16.16.260(I) (General
Mitigation Requirements – Permanent Protection). If no option for providing such a
corridor is available, then only subsection (i) applies.
3. In all circumstances when the buffer between the area of reduction and the wetland is
degraded, this degraded portion of the buffer shall include replanting with native vegetation in
order to achieve a dense vegetative community.
4. Any person who alters or proposes to alter regulated wetlands shall reestablish, create,
rehabilitate, or enhance (or a combination thereof) areas of wetland in order to compensate
for wetland losses at the ratios described in mitigation ratios for projects in Western
Washington in Table 8C-11 (as updated in 2014) in Department of Ecology Publication No. 0506-008, Wetlands in Washington State, Volume 2, Section 8C.2.3.
D. Buffer Width Variance. Standard buffer widths may be reduced by more than 25% through
a variance pursuant to WCC 16.16.273 (Variances); provided, that buffer averaging beyond that
allowed in subsection (B) is prohibited.
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16.16.640 Wetland buffer reduction.
The technical administrator shall have the authority to reduce the standard buffer widths identified in
WCC 16.16.630; provided, that the general standards for avoidance and minimization per
WCC 16.16.260(A)(1)(a) and (b) shall apply; and provided further, that all of the following apply:
A. The buffer reduction shall not adversely affect the functions and values of the adjacent wetlands;
B. The buffer of a Category I, II, or III wetland shall not be reduced to less than 75 percent of the
required buffer or 50 feet, whichever is greater;
C. The buffer of a Category IV wetland shall not be reduced to less than 50 percent of the required
buffer, or 25 feet, whichever is greater;
D. The applicant implements all reasonable measures to minimize the adverse effects of adjacent land
uses and ensure no net loss of buffer functions and values. Such measures may include, but are not
limited to, the following:
1. Direct lights away from the wetland and buffer.
2.1. Locate activities that generate noise away from the wetland and buffer.
3.1. Route all new, untreated runoff away from wetland while ensuring wetland is not dewatered.
4.1. Establish covenants limiting use of pesticides within 150 feet of wetland.
5.1. Apply integrated pest management.
6.1. Retrofit stormwater detention and treatment for roads and existing adjacent development.
7.1. Prevent channelized flow from lawns that directly enters the buffer.
8.1. Infiltrate or treat, detain, and disperse into buffer new runoff from impervious surfaces and new
lawns.
9.1. Post signs at the outer edge of the critical area or buffer to clearly indicate the location of the
critical area according to the direction of the County.
10.1.
Use privacy fencing.
11.1.
Plant with dense native vegetation appropriate for the County to delineate buffer edge
and to discourage disturbance.
12.1.
Use low impact development (LID) and LID best management practices where
appropriate.
13.1.
Establish a permanent conservation easement or tract to protect the wetland and the
associated buffer.
14.1.
Use best management practices to control dust.
16.16.650 Wetland buffer averaging.
The technical administrator shall have the authority to average wetland buffer widths on a case-by-case
basis; provided, that the general standards for avoidance and minimization per WCC 16.16.260(A)(1)(a)
and (b) shall apply, and when all of the following criteria are met:
A. The buffer averaging does not reduce the functions or values of the wetland;
B. The total area contained in the buffer area after averaging is no less than that which would be
contained within the standard buffer, and all increases in buffer dimension for averaging must be
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generally parallel to the wetland boundary to avoid creating buffer “panhandles” unless it
constitutes a wildlife corridor;
The wetland contains variations in sensitivity due to existing physical characteristics or the character
of the buffer varies in slope, soils, or vegetation;
The minimum buffer width of a Category I, II, or III wetland shall not be less than 75 percent of the
widths established under WCC 16.16.630, or 50 feet, whichever is greater;
The minimum buffer width of a Category IV wetland shall not be less than 50 percent of the widths
established under WCC 16.16.630, or 25 feet, whichever is greater; and
The buffer has not been reduced in accordance with WCC 16.16.640. Buffer averaging is not allowed
if the buffer has been reduced.

16.16.660 Wetland buffer increases.
The technical administrator shall have the authority to increase the width of the standard buffer width
on a case-by-case basis when there is sound evidence that a larger buffer is required by an approved
habitat management plan as outlined in WCC 16.16.750, or such increase is necessary to:
A. Protect the function and value of that wetland including, but not limited to, compensating for a
poorly vegetated buffer or a buffer that has a steep slope (greater than 30 percent); or
B.A.Prevent windthrow damage; or
C.A.Maintain viable populations of species such as herons and other priority fish and wildlife; or
D.A.
Protect wetlands or other critical areas from landslides, erosion or other hazards.
16.16.670 Wetlands – Review and Reporting Requirements.
A. When County critical area maps or other sources of credible information indicate that a site
proposed for development or alteration may contain wetland indicators, contain or abut wetlands
or wetland buffers, the technical administrator Director may require a site evaluation
(reconnaissance) or critical area assessment report by a qualified professional to determine whether
or not a regulated wetland is present and, if so, its relative location in relation to the proposed
project area or site. If no regulated wetlands are present, then wetland review will be considered
complete.
B. If the technical administrator Director determines that a wetland indicator is more likely than not
present, ts/he technical administrator shall require a wetland assessment report pursuant to
WCC 16.16.255 and sub-sections C and D of this section.
C. A wetland assessment is an element of a critical area assessment report that describes the
characteristics of the subject property and adjacent areas. The wetland assessment shall include the
occurrence, distribution, delineation, and determination of the wetland category and standard wetland buffers as set forth in WCC 16.16.630, and may include analysis of historical aerial photos, and
review of public records.
D. A wetland assessment shall include the following site- and proposal-related information unless the
technical administrator Director determines that any portion of these requirements is already
required by Article 2, or unnecessary given the scope and/or scale of the proposed development:
1. Location information (legal description, parcel number, and address);
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2. A vicinity map;
3. A site plan that includes scale and wetlands and associated buffers and proposed development
if appropriate;
4. A qualitative written assessment and accompanying maps of wetlands and buffers within 300
feet of the site and an estimate of the existing acreage for each. For on-site wetlands, the
assessment shall include the dominant and subdominant plant species; soil type, color and
texture; sources of hydrology (patterns of surface and subsurface water movement,
precipitation, etc.); topography; and other pertinent information. The assessment of off-site
wetlands shall be based on available information and shall not require accessing off-site
properties;
5. Wetland Analysis. An analysis of all wetlands and buffers (to the extent they can be legally
accessed) including, at a minimum, the following information:
a. Wetland delineation conducted by a qualified professional and completed in accordance
with WCC 16.16.610(A).
b. The wetland boundary shall be marked in the field (with flagging left in the field for
Whatcom County verification and placed high enough to allow line of sight with vegetation
growth) and surveyed using a methodology appropriate to scale of development. The
surveyed wetlands areas shall be mapped showing location and size of all wetlands.
Methodology used shall be in the report with description of equipment (specs), accuracy,
and pertinent description of how the coordinates where gathered.
c. Determination of each wetland size.
d. Description of each wetland class and category.
e. Description of overall water sources and drainage patterns on site. Include all streams and
drainages (Type S, F, Np, or Ns streams), shorelines, floodplains, flood-prone areas.
f. Description of vegetation, hydrologic conditions, and soil and substrate conditions.
g. Description of wildlife and habitat. Include all critical habitat for threatened and endangered
species within 300 feet of the development footprint.
h. Topographic elevation, at two-foot contours provided by Whatcom County PDS for singlefamily proposals.
i. Functional assessment of the wetland and adjacent buffer using a local or state agencyrecognized method and including the reference of the method and all data sheets.
j. Standard buffer requirements for each wetland. Copies of the wetland rating forms and
associated figures from the Ecology Wetland Rating System for Western Washington, as
amended.
E. For single-family building permits, the applicant may hire a qualified professional to prepare the
assessment report or may request that the County assess the regulated wetland(s) and buffers and
determine the impacts associated with the project, subject to the following:
1. Availability of Field investigation by County staff shall be at the discretion of the technical
administrator Director and subject to workload and scheduling constraints.
2. Fees for County staff services shall be in accordance with the unified fee schedule.
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F. If a regulated wetland buffer from a neighboring property extends onto a proposed development
site for which review under this chapter is required, the technical administrator Director shall have
the authority to require that deterrent devices be placed at the edge of the buffer in accordance
with WCC 16.16.265. The applicant shall provide written documentation that no buffer
encroachment will occur. The documentation shall be on a form provided by the Departmentin the
form of a letter or similar affidavit.
16.16.680 Wetlands – Mitigation Standards.
In addition to the applicable general protective measures found in WCC 16.16.265, activities that
adversely affect wetlands and/or wetland buffers shall include mitigation sufficient to achieve no net
loss of wetland function and values in accordance with WCC 16.16.260 and this section.
A. In determining the extent and type of mitigation required, the technical administrator Director may
consider all of the following when applicable:
1. The ecological processes that affect and influence critical area structure and function within the
watershed or sub-basin;
2. The individual and cumulative effects of the action upon the functions of the critical area and
associated watershed;
3. Observed or predicted trends regarding the gains or losses of specific wetland types in the
watershed, in light of natural and human processes;
4. The likely success of the proposed mitigation measures;
5. Effects of the mitigation actions on neighboring properties; and
6. Opportunities to implement restoration actions formally identified by an adopted shoreline
restoration plan, watershed planning document prepared and adopted pursuant to
Chapter 90.82 RCW, a watershed plan prepared pursuant to Chapter 400-12 WAC, a salmonid
recovery plan or project that has been identified on the watershed management board habitat
project list or by the Washington State Department of Fish and Wildlife as essential for fish and
wildlife habitat enhancement, a fully authorized mitigation bank (WCC 16.16.263), or an in-lieufee program.
Compensatory mitigation shall be provided on site or off site in the location that will provide the
greatest ecological benefit and have the greatest likelihood of success; provided, that mitigation
occurs as close as possible to the impact area and within the same watershed as the permitted
alteration. This provision may be waived upon demonstration through a watershed- or landscapebased analysis that mitigation within an alternative sub-basin of the same basin would have the
greatest ecological benefit and the greatest likelihood of success; provided, that limiting functions
shall not be removed from sensitive watersheds identified in WCC Title 20. Mitigation shall occur
within WRIA 1 or 3.
All mitigation areas shall be protected and managed to prevent degradation and ensure permanent
protection of critical area functions and values. Permanent protection shall be achieved through
deed restriction or other protective covenant in accordance with WCC 16.16.265.
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Where feasible, mitigation projects shall be completed prior to activities that will disturb wetlands.
In all other cases, mitigation shall be completed as quickly as possible following disturbance and
prior to use or occupancy of the activity or development. Construction of mitigation projects shall be
timed to reduce impacts to existing fish, wildlife and flora; provided, that the technical administrator
may adjust the timing requirements to allow grading, planting, and other activities to occur during
the appropriate season(s).
B. Type of Mitigation.
1. Wetland Alterations. Compensatory mitigation projects shall restore, create, rehabilitate,
enhance, and/or preserve equivalent wetland functions and values pursuant to no net loss of
function and area. Compensation for wetland alterations shall occur in the following order of
preference:
a. Reestablishing (also referred to as restoring) wetlands on upland sites that were formerly
wetlands.
b. Creating wetlands on disturbed upland sites such as those consisting primarily of nonnative,
invasive plant species.
c. Rehabilitation of existing wetlands for the purposes of repairing or restoring natural and/or
historic hydrologic functions.
d. Enhancing existing significantly degraded wetlands.
e. Preserving Category I or II wetlands that are under imminent threat; provided, that
preservation shall only be allowed in combination with other forms of mitigation and when
the technical administratorDirector determines that the overall mitigation package fully
replaces the functions and values lost due to development.
2. Buffer Alterations. Compensatory mitigation for buffer impacts:
a. Shall be consistent with WCC 16.16.630 through 16.16.660; and
b. May include enhancement of degraded buffers by planting native species, removing
structures and impervious surfaces within buffers, and other measures to achieve
equivalent or greater buffer functions.
C. Mitigation Ratios.
1. Compensation for wetland buffer impacts shall occur at a minimum 1:1 ratio on an area
basis.Compensatory mitigation for wetland alterations shall be based on the wetland category
and the type of mitigation activity proposed. The replacement ratio shall be determined
according to the ratios provided in Table 2; provided, that the replacement ratio for
preservation shall be 10 times the ratio for reestablishment or creation. The created,
reestablished, rehabilitated, or enhanced wetland area shall, at a minimum, provide a level of
function equivalent to the wetland being altered and shall be located in an appropriate
landscape setting.
2. The mitigation ratios noted in Table 2 shall not apply to mitigation banks as defined by this
chapter. Credit and debit procedures for mitigation banks shall be determined in accordance
with the mitigation banking provisions outlined in WCC 16.16.263.
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3. The technical administrator Director shall have the authority to adjust the replacement
mitigation ratios in Table 2 when one or more of the following apply:
a. When a combination of mitigation approaches is proposed. In such cases, the area of
altered wetland shall be replaced at a 1:1 ratio through reestablishment or creation, and the
remainder of the area needed to meet the ratio can be replaced by enhancement or
rehabilitation using Table 2.
b. When the project proponent has a demonstrated ability, based on past performance, to
successfully design, construct, monitor and maintain wetland mitigation projects/sites.
c. When use of the guidance for Calculating Credits and Debits for Compensatory Mitigation in
Wetlands of Western Washington (Department of Ecology Publication No. 10-06-011, as
amended) results in a lower mitigation ratio than the standard ratios.
4. For permanent impacts to wetland buffers, unless the Director approves a habitat management
plan with different ratios, mitigation shall be provided at the following ratios:
a. Where the mitigation is in place and functional before the impact occurs (i.e., advanced
mitigation), at a ratio determined by the functions, values, and goals of an advanced
mitigation plan.
b. Where the mitigation is in place and functional beforewithin 1 year of the impacts
occuroccurring (i.e., advanced mitigation), at a 1:1 ratio (area or function).; and
c. Where the mitigation is placed after 1 year of the impact occursoccurring, at a 1.25:1 ratio
(area or function); and.
d. For retroactive permits the Director may require the ratio to be up to shall be double the
ratio in subsection (c) above.
Table 2. Compensatory Mitigation Ratios for Projects in Western Washington

Category and
Type of
Wetland
Impacts
All Category IV
All Category III
Category II
Estuarine
All other
Category II
Category I

Reestablishment
or Creation

Rehabilitation
Only

1.5:1

1

Reestablishment or
Creation (R/C) and
Rehabilitation (RH)

Reestablishment or
Creation (R/C) and
Enhancement (E)

Enhancement
Only

3:1

1:1 R/C and
1:1 RH

1:1 R/C and
2:1 E

6:1

2:1

4:1

1:1 R/C and
2:1 RH

1:1 R/C and
4:1 E

8:1

Case-by-case

4:1 Rehabilitation
of an estuarine
wetland

Case-by-case

Case-by-case

Case-by-case

3:1

6:1

1:1 R/C and
4:1 RH

1:1 R/C and
8:1 E

12:1

No alteration allowed unless an essential public facility

(Ratios indicate mitigation area to area disturbed.)
1

From Wetlands in Washington, Volume 2, Appendix 8C, Guidance on Widths of Buffers and Ratios for
Compensatory Mitigation for Use with the Western Washington Wetland Rating System, Table 8C-11.
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D. Reestablished or created wetlands established pursuant to these mitigation provisions shall have
adequate buffers to ensure their protection. The buffer shall be based on the category of the
reestablished, created, rehabilitated, enhanced, or preserved wetland.
E.A. Compensatory mitigation shall be provided on site or off site in the location that will provide the
greatest ecological benefit and have the greatest likelihood of success; provided, that mitigation
occurs as close as possible to the impact area and within the same watershed as the permitted
alteration. This provision may be waived upon demonstration through a watershed- or landscapebased analysis that mitigation within an alternative sub-basin of the same basin would have the
greatest ecological benefit and the greatest likelihood of success; provided, that limiting functions
shall not be removed from sensitive watersheds identified in WCC Title 20. Mitigation shall occur
within WRIA 1 or 3.
F.A. All mitigation areas shall be protected and managed to prevent degradation and ensure permanent
protection of critical area functions and values. Permanent protection shall be achieved through
deed restriction or other protective covenant in accordance with WCC 16.16.265.
G.A.
Where feasible, mitigation projects shall be completed prior to activities that will disturb
wetlands. In all other cases, mitigation shall be completed as quickly as possible following
disturbance and prior to use or occupancy of the activity or development. Construction of mitigation
projects shall be timed to reduce impacts to existing fish, wildlife and flora; provided, that the
technical administrator may adjust the timing requirements to allow grading, planting, and other
activities to occur during the appropriate season(s).
16.16.690 Wetland Compensatory Wetland Mitigation Plan.
A. In addition to meeting the requirements of WCC 16.16.260(B), a compensatory mitigation plan for
wetland and wetland buffer impacts shall meet the following:
1. Provide an analysis of existing wetland functions and values and a detailed description of the
effects of the proposed development on wetland and buffer function and value, including the
area of direct wetland disturbance, area of buffer disturbance, area of buffer reduction, and
area of buffer averaging, including documentation that the functions and values will be
increased through reduction or average; effects of stormwater management; proposed
hydrologic alteration including changes to natural drainage or infiltration patterns; effects on
fish and wildlife species and their habitats; clearing and grading impacts; temporary
construction impacts; and effects of increased noise, light, and human intrusion.
2. The plan shall be based on applicable portions of the Washington State Department of Ecology’s
Guidelines for Developing Freshwater Wetland Mitigation Plans and Proposals, 2004, or other
appropriate guidance document that is consistent with best available science.
3. The plan shall contain sufficient information to demonstrate that the proposed activities are
logistically feasible, constructible, ecologically sustainable, and likely to succeed. Specific
information to be provided in the plan shall include:
a. The rationale for site selection;
b. General goals of the plan, including wetland function, value, and acreage;
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c. Description of baseline (existing) site conditions including topography, vegetation, soils,
hydrology, habitat features (e.g., snags), surrounding land use, and other pertinent
information;
d. Field data confirming the presence of adequate hydrology (surface and/or groundwater) to
support existing and compensatory mitigated wetland area(s);
e. Nature of mitigation activities, including area of restored, created, enhanced, rehabilitated
and preserved wetland, by wetland type;
f. Detailed grading and planting plans showing proposed post-construction topography;
general hydrologic patterns; spacing and distribution of plant species; size and type of
proposed planting stock; watering or irrigation plans; and other pertinent information;
g. To facilitate establishment of a stable community of native plants, Aa description of site
treatment measures including removal of noxious weeds and/or invasive species removal,
use of mulch and fertilizer, placement of erosion and sediment control devices, and best
management practices that will be used to protect existing wetlands and desirable
vegetation;
g.h. A demonstration that the site will have adequate buffers sufficient to permanently protect
the wetland functions.
B. All compensatory mitigation projects shall be monitored in accordance with WCC 16.16.260(C) for a
period necessary to establish that performance standards have been met. The technical
administrator Director shall have the authority to extend the monitoring period for up to 10 years
and require additional monitoring reports when any of the following conditions apply:
1. The project does not meet the performance standards identified in the mitigation plan.
2. The project does not provide adequate replacement for the functions and values of the
impacted critical area.
3. The project involves establishment of forested plant communities, which require longer time for
establishment.
C. Reports shall be submitted annually for the first three years following construction and at the
completion of years five, seven and 10 if applicable to document milestones, successes, problems,
and contingency actions of the compensatory mitigation.
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Article 7. Fish & Wildlife Habitat Conservation Areas (HCA)
16.16.700 Purpose.
The purposes of this article are to:
A. Protect, restore, and maintain native fish and wildlife populations by protecting and conserving fish
and wildlife habitat and protecting the ecological processes, functions and values, and biodiversity
that sustain these resources.
B. Protect marine shorelines, valuable terrestrial habitats, lakes, ponds, rivers, and streams and their
associated riparian areas, and the ecosystem processes on which these areas depend.
C. Regulate development so that isolated populations of species are not created and habitat
degradation and fragmentation are minimized.
D. Maintain the natural geographic distribution, connectivity, and quality of fish and wildlife habitat
and ensure no net loss of such important habitats, including cumulative impacts.
16.16.710 Habitat Conservation Areas – Designation, Mapping, and Classification.
A. Habitat conservation areas, as defined in Article 9 of this chapter, are those areas identified as being
of critical importance to the maintenance of certain fish, wildlife, and/or plant species. These areas
are typically identified either by known point locations of specific species (such as a nest or den) or
by habitat areas or both. All areas within the county meeting these criteria are hereby designated
critical areas and are subject to the provisions of this article.
B. The approximate location and extent of identified fish, wildlife, and sensitive plant habitat areas are
shown on the County’s critical area maps as well as state and federal maps. However, these maps
are to be used as a guide and do not provide a definitive critical area determination; each applicant
is responsible for having aA property-specific determination assessment is necessary to determine
the extent of the HCAmade pursuant to Article 2 of this chapter. The County shall update the maps
as new habitat conservation areas are identified and/or more comprehensive information on
function, condition, cover type, and resolution is developed.
C. Habitat conservation areas shall include all of the following:
1. Surface Waters of the StateStreams.
a. All waterbodies streams which that meet the criteria for Type S, F, Np, or Ns waters as set
forth in WAC 222-16-030 of the Washington Department of Natural Resources’ (DNR) Water
Typing System, as now or hereafter amended.
i.
Type S streams waters are those surface waters which meet the criteria of the
Washington Department of Natural Resources, WAC 222-16-030(1) as now or
hereafter amended, as a Type S water and are inventoried as “shorelines of the state”
under the Shoreline Management Master Program for Whatcom County, pursuant to
Chapter 90.58 RCW. Type S waters contain salmonid fish habitat.
ii.
Type F waters streams are those surface waters which meet the criteria of the
Washington Department of Natural Resources, WAC 222-16-030(2) as now or
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hereafter amended, as Type F water. Type F streams contain habitat for salmonid fish,
game fish and other anadromous fish.
iii.
Type Np waters streams are those surface waters which meet the criteria of the
Washington Department of Natural Resources, WAC 222-16-030(3) as now or
hereafter amended, as Type Np water. Type Np waters do not contain fish habitat.
iv.
Type Ns waters streams are those surface waters which meet the criteria of the
Washington Department of Natural Resources, WAC 222-16-030(4) as now or
hereafter amended, as a Type Ns water. These streams are areas of perennial or
intermittent seepage, ponds, and drainage ways having short periods of spring or
storm runoff. Type Ns waters do not contain fish.
2. Ditches or other artificial watercourses are considered streams for the purposes of this chapter
when:
a. Used to convey natural streams existing prior to human alteration; and/or
b. The waterway is used by anadromous or resident salmonid or other resident fish
populations; or
c. Flows directly into shellfish habitat conservation areas.
3. Areas in which federally listed species are found, have a primary association with, or contain
suitable or federally defined critical habitat for said listed species, as listed in the U.S. Fish and
Wildlife’s Threatened and Endangered Species List or Critical Habitat List
(http://ecos.fws.gov/ecp/) or the National Marine Fisheries Service (NMFS)
(https://www.fisheries.noaa.gov/species-directory/threatened-endangered), as amended.
4. Areas in which state-listed priority species are found, have a primary association with, or contain
suitable habitat for said listed species, as listed in the Washington Department of Fish and
Wildlife’s Priority Habitats and Species List.
(http://wdfw.wa.gov/mapping/phs/ or http://wdfw.wa.gov/conservation/phs/list/), as
amended.
5. State priority habitats and areas associated with state priority species as listed in Washington
Department of Fish and Wildlife’s Priority Habitats and Species List
(http://wdfw.wa.gov/mapping/phs/ or http://wdfw.wa.gov/conservation/phs/list/), as
amended.
6. Areas in which state-listed rare plant species are found, or contain suitable habitat for said listed
species, as listed in the Department of Natural Resources’ Natural Heritage Program
(http://www1.dnr.wa.gov/nhp/refdesk/plants.html), as amended.
7. Areas in which state-listed saltwater critical areas are found, as listed in WAC 173-26221(2)(c)(iii).
8. Areas in which state-listed freshwater critical areas are found, as listed in WAC 173-26221(2)(c)(iv).
8.9. Naturally occurring ponds or manmade ponds and lakes under 20 acres in size and created prior
to September 30, 2005, excluding agricultural, fire protection, and stormwater facilities.
9.10.
All other waters defined as wWaters of the state, including marine waters.
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10.11.
Natural area preserves, aquatic reserves, and natural resource conservation areas as
defined by the Washington Department of Natural Resources.
11.12.
Portions of the San Juan Islands National Monument within Whatcom County (including
Chuckanut Rock, tip of Eliza Island, Eliza Island Rocks, Lummi Rocks, Baker's Reef, Carter Point,
Carter Point Rock, and Seal Rock at the north end of Lummi Island, and subsequently designated
areas).
12.13.
Frequently flooded areas that are subject to the Federal Emergency Management
Agency’s National Flood Insurance Program Biological Opinion (FEMA BiOp).
13.14.
Species and Habitats of Local Importance. Locally important species and habitats that
have recreational, cultural, and/or economic value to citizens of Whatcom County, including the
following:
a. Species. The Department of Planning and Development Services shall maintain a current list
of species of local importance as designated by the County Council.
b. Habitats.
i. The marine nearshore habitat, including coastal lagoons, and the associated vegetated
marine riparian zone. These areas support productive eelgrass beds, marine algal turf,
and kelp beds that provide habitat for numerous priority fish and wildlife species
including, but not limited to, forage fish, seabird and shorebird foraging and nesting
sites, and harbor seal pupping and haulout sites. This designation applies to the area
from the extreme low tide limit to the upper limits of the shoreline jurisdiction;
provided, that reaches of the marine shoreline that were lawfully developed for
commercial and industrial uses prior to the original adoption of this chapter may be
excluded from this designation, but not otherwise exempt from this chapter.
ii. The Chuckanut wildlife corridor, which extends east from Chuckanut Bay and adjacent
marine waters, including Chuckanut Mountain, Lookout Mountain, the northern
portions of Anderson Mountain, and Stewart Mountain continuing along the southern
Whatcom County border to Mount Baker/Snoqualmie National Forest boundary. This
area represents the last remaining place in the Puget Trough where the natural land
cover of the Cascades continues to the shore of Puget Sound.
iii. The Department of Planning and Development Services shall maintain a current list and
map of habitats of local importance, as designated by the County Council.
D. In addition to the species, habitats, and wildlife corridors identified in subsection (C)(12) of this
section, the Council may designate additional species, habitats of local importance, and/or wildlife
corridors as follows:
1. In order to nominate an area, species, or corridor to the category of “locally important,” an
individual or organization must:
a. Demonstrate a need for special consideration based on:
i.
Identified species of declining population;
ii.
Documented species sensitive to habitat manipulation and cumulative loss;
iii.
Commercial, recreational, cultural, biological, or other special value; or
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iv.
Maintenance of connectivity between habitat areas;
b. Propose relevant management strategies considered effective and within the scope of this
chapter;
c. Identify effects on property ownership and use; and
d. Provide a map showing the species or habitat location(s).
2. Submitted proposals shall be reviewed by the County and may be forwarded to the State
Departments of Fish and Wildlife, Natural Resources, and/or other local, state, federal, and/or
tribal agencies or experts for comments and recommendations regarding accuracy of data and
effectiveness of proposed management strategies.
3. If the proposal is found to be complete, accurate, and consistent with the purposes and intent of
this chapter and the various goals and objectives of the Whatcom County comprehensive plan
and the Growth Management Act, the County Council will hold a public hearing to solicit
comment. Approved nominations will become designated locally important habitats, species, or
corridors and will be subject to the provisions of this chapter.
4. The Council may remove species, habitats, or corridors from this list if it can be shown that there
is no longer a need to provide protection beyond that afforded by WDFW management
strategies. Species and habitats of local importance that are not regulated elsewhere in this
chapter may be removed if sufficient evidence has been provided by qualified professionals that
demonstrates that the species no longer meets any provisions of subsection (D)(1)(a) of this
section.
16.16.720 Habitat Conservation Areas – General standardsUse and Modification.
The following activities may be permitted in habitat conservation areas and/or their buffers when,
pursuant to WCC Chapter 16.16 (Critical Areas).255 and 16.16.260, , all reasonable measures have been
taken to avoid adverse effects on species and habitats, any applicable Washington Department of Fish
and Wildlife management recommendations have been applied, mitigation is provided for all adverse
impacts that cannot be avoided, and the amount and degree of the alteration are limited to the
minimum needed to accomplish the project purpose; provided, that locally important species and
habitats shall be subject to WCC 16.16.730710(C)(12):
A. Reasonable Use. Developments that meet the reasonable use and or variance standards set forth in
WCC 16.16.270 and 16.16.273, respectively.
B. Utilities.
1. New uUtility lines and facilities may be permitted when all of the following criteria are met:
a. The least impactful construction or installation methodology is used as demonstrated
through an alternatives analysis.
a.b. Impacts to fish and wildlife habitat and/or corridors shall be avoided to the maximum extent
possible.
b.c. Where feasible, installation shall be accomplished by boring beneath the scour depth of the
stream or waterbody and the width of the channel migration zone where present.
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c.d. Trenching of utilities across a stream channel shall be conducted as perpendicular to the
channel centerline as possible whenever boring under the channel is not feasible. Utilities
shall be installed below potential scour depth regardless of method.
d.e. Crossings shall be contained within the footprint of an existing road or utility crossing where
possible.
e.f. The utility installation shall not increase or decrease the natural rate, extent, or opportunity
of channel migration.
2. On-site sewage disposal systems (OSS) may be permitted in FWHCA buffers when accessory to
an approved single-family residence when:
a. It is not feasible to connect to a public sanitary sewer system; and
b. It is located as far as possible from the FWHCA buffer; and
a.c. It is operated and maintained in accordance with WCC 24.05.160; provided, that adverse
effects on water quality are avoided.may be permitted in nonaquatic HCA buffers and in
the outer 50 percent of streams or other aquatic HCA buffers when accessory to an
approved residential structure for which there are no alternatives and when it is not
feasible to connect to a public sanitary sewer system and when operated and maintained
in accordance with WCC Chapter 24.05; provided, that adverse effects on water quality and
slope stability are avoided.
2.3. Domestic wells serving single-family developments (including plats, short plats, and individual
single-family residences) and necessary appurtenances, including a pump and appropriately
sized pump house, but not including a storage tank, in HCA buffers when all of the following
conditions are met:
a. There is no viable alternative to the well site outside of the buffer and the well is located as
far back from the wetland edge as is feasible;
b. Any impacts to the HCA buffer from staging equipment and the well-drilling process are
mitigated.
B.C. Stream crossings, provided they meet all the following criteria:
1. The stream crossing is for an allowed use.
1.2. There is no other feasible alternative route with less impact on critical areas.
2.3. The crossing minimizes interruption of natural processes such as channel migration, the
downstream movement of wood and gravel, and the movement of all fish and wildlife. Bridges
are preferred for all stream crossings and should be designed to maintain the existing stream
substrate and gradient, span the bankfull width, or be proven to not have an appreciable
increase in backwater elevation at a minimum of a 100-year event and provide adequate vertical
clearance for debris likely to be encountered at high water.
3.4. Culverts shall be designed according to applicable state and federal guidance criteria for fish
passage as identified in Water Crossing Design Guidelines, WDFW 2013, as amended, and/or the
National Marine Fisheries Service Guidelines for Salmonid Passage at Stream Crossings, 2000
(and subsequent revisions), and in accordance with a state hydraulic project approval. The
applicant or property owner shall maintain fish passage through the bridge or culvert.
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4.5. The County may require that existing culverts be removed, replaced, or fish passage barrier
status corrected as a condition of approval if the culvert is detrimental to fish passage or water
quality.
5.6. Roadway widths at culvert crossings shall be limited to the minimum width necessary to
accommodate the roadway’s classification. Culvert length shall be the minimum that is
compatible with the roadway width.
6.7. Shared common crossings are the preferred approach where multiple properties can be
accessed by one crossing.
D. Private Access. Access to private development sites may be permitted to cross habitat conservation
areasFWHCAs and their buffers if: there are no feasible alternative alignments. Alternative access
shall be pursued to the maximum extent feasible, including through the provisions of
Chapter 8.24RCW. Exceptions or deviations from technical standards may be considered by the
technical administrator on a case-by-case basis where the resulting outcome reduces overall
impacts to any identified critical area.
1. If Tthere are no feasible alternative alignments. Alternative access shall be pursued to the
maximum extent feasible, including through the provisions of Chapter 8.24 RCW.
2. The access is designed to cause the least impact to the habitat conservation area and/or its
buffer (which may require the applicant to apply for an exception or deviation from the
Development Standards)
7.3. Access is not achievable through the administrative provisions of WCC 16.16.740 (Buffer
Modification).
C.E. Agricultural Uses. Construction or improvements, other than a buildings, that are associated with an
agricultural use in the outer 25% percent of the CPAL designated buffer; or the reconstruction,
remodeling, or maintenance of such structures in a habitat conservation area buffer, subject to all of
the following criteria:
1. The structure is located within an existing lot of record and is an ongoing agricultural use.
2. There is no other feasible location with less impact to critical areas. However, this provision
does not apply to the reconstruction, maintenance and/or remodeling of preexisting structures.
3. Clearing and grading activity and impervious surfaces are limited to the minimum necessary to
accommodate the proposed structure and, where possible, surfaces shall be made of pervious
materials.
4. Unavoidable adverse effects on critical areas are mitigated in accordance with this chapter.
F. Stormwater Management Facilities.
D.1.Stormwater management facilities limited to detention/retention/treatment ponds, media
filtration, lagoons and infiltration basins may be permitted in a stream buffer, subject to all of
the following standards:
1.a. The facility is located in the outer 50% percent of the standard stream buffer and does not
displace or impact a forested riparian community;
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2.b. There is no other feasible location for the stormwater facility and the facility is located,
constructed, and maintained in a manner that minimizes adverse effects on the buffer and
adjacent critical areas;
3.c. The stormwater facility meets applicable county or state stormwater management
standards and the discharge water meets state water quality standards; and
4.d. Low impact development approaches have been considered and implemented to the
maximum extent feasible.
E.2. Stormwater conveyance or discharge facilities such as dispersion trenches, level spreaders, and
outfalls may be permitted in a habitat conservation area buffer on a case-by-case basis when
the technical administrator Director determines that all of the following are met:
1.a. Due to topographic or other physical constraints, there are no feasible locations for these
facilities outside the buffer;
2.b. The discharge is located as far from the ordinary high water mark as possible and in a
manner that minimizes disturbance of soils and vegetation, except on shoreline slopes
where location shall be determined by site characteristics to minimize adverse impacts;
3.c. The discharge outlet is designed to prevent erosion and promote infiltration;
4.d. The discharge meets freshwater and marine state water quality standards, including the
need to evaluate cumulative impacts to 303(d) impaired water bodies and total maximum
daily load (TMDL) standards as appropriate at the point of discharge. Standards should
include filtration through mechanical or biological means, vegetation retention, timely
reseeding of disturbed areas, use of grass-lined bioswales for drainage, and other
mechanisms as appropriate within approved stormwater “special districts”; and
5.e. The discharge outlet is designed to exclude fish from entering or migrating into stormwater
conveyance systems.
6.3. Phosphorus-reducing BMP structures approved and installed through the homeowners’
improvement program (or as may be renamed) within the Lake Whatcom watershed to treat
runoff from existing development may be permitted within fish and wildlife habitat conservation
area buffers, provided that they are located the maximum feasible distance from the ordinary
high water mark25 feet of the lake shoreline.
G. Recreation.
F.1. Trails. Construction of trails and roadways may be permitted in a habitat conservation area
buffer when not directly related to a crossing and are subject to all of the following standards:
1.a. There is no other feasible alternative route with less impact on the critical area.
2.b. The road or trail minimizes erosion and sedimentation, hydrologic alteration, and disruption
of natural processes such as channel migration, wood recruitment and natural wildlife
movement patterns.
3.c. Private trails shall not exceed four feet in width, and public trails shall not exceed 10 feet in
width, though some portions may be wider to meet the requirements of the Americans with
Disabilities Act.
d. and They shall be made of pervious material or on an elevated structure where feasible.
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e. They shall be designed to avoid removal of significant trees.
a.f. Trails may include limited viewing platforms that shall not exceed eight feet in width and
shall be made of pervious materials where feasible.
4.g. The road or trail through riparian (stream) buffer shall be located in the outer 25% percent
of the standard buffer, unless necessary to provide educational opportunities.
5.h. The road or trail is constructed and maintained in a manner that minimizes disturbance of
the buffer and associated critical areas.
G.2.
Marinas and Launch Ramps. Construction, reconstruction, repair, and maintenance of
marinas and launch ramps may be permitted when consistent with the regulations found in
WCC 23.40.060 (Marinas and Launch Ramps ), regardless of whether the proposed project is
within shoreline jurisdiction or not.
H.3.Docks. Construction, of docks and public launching ramps, and reconstruction, repair, and
maintenance of docks and public or private launching ramps may be permitted when consistent
with the Army Corps of Engineers’ Regional General Permit 6 (Structures in Inland Marine
Waters of Washington State) and the regulations found in WCC 23.40.150 (Mooring Structures),
regardless of whether or not the proposed project is within shoreline jurisdiction. subject to the
following:
1. The dock or ramp is located and oriented and constructed in a manner that minimizes
adverse effects on navigation, wave action, water quality, movement of aquatic and
terrestrial life, ecological processes, critical saltwater habitats, wetlands, or other critical
areas.
2. Docks or ramps on shorelines of the state shall comply with WCC Title 23 and state hydraulic
project approval requirements.
3. Natural shoreline processes will be maintained to the maximum extent practicable. The
activity will not result in increased erosion and will not alter the size or distribution of
shoreline or stream substrate, or eliminate or reduce sediment supply from feeder bluffs.
4. No net loss to habitat conservation areas or associated wetlands will occur.
5. No net loss of juvenile fish migration corridors will occur.
6. No net loss of intertidal or riparian habitat function will occur.
4. Accessory UsesStructures. When located in the shoreline jurisdiction, residential water-oriented
recreational accessory structures—such as a boat equipment storage shed, an small uncovered
boat storage rack, a fire pit, and a pathway leading to the shoreline –may be permitted in an
HCA buffer; provided,
a. Such structures are located as far from the shoreline as feasible and on previously-impacted
buffer areas;
b. The maximum area, inclusive of existing lawfully-established accessory structures, They shall
be limited to 10% of the buffer’s area or 500 square feet, whichever is less;
c. No more than 20% of the linear length of shoreline is occupied by a building or structure;
d. Individual structures shall be limited to a total footprint area of 100-square feet and 10-feet
in height; and
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e. The shoreline is 75% or at ratios outlined in WCC 16.16.760, whichever is greater, planted (or
replanted) with native vegetation to a minimum depth of 15 feet landward from the ordinary
high water mark.
f. This provision shall not apply to residential developments authorized using the constrained
lot provisions of WCC 23.40.150(B).
I.H. Relocation of streams, or portions of streams, when there is no other feasible alternative and when
the relocation will result in equal or better habitat and water quality and quantity, and will not
diminish the flow capacity of the stream or other natural stream processes; provided, that the
relocation meets state Hydraulic Project Approval requirements and that relocation of shoreline
streams shall be prohibited unless the relocation has been identified formally by the Washington
State Department of Fish and Wildlife as essential for fish and wildlife habitat enhancement or
identified in watershed planning documents prepared and adopted pursuant to Chapter 90.82 RCW,
the WRIA 1 Salmonid Recovery Plan, or the WRIA 1 Watershed Management Board Habitat Project
List, or the County’s Shoreline Restoration Plan.
J.I. Clearing and grading, when allowed as part of an authorized activity or as otherwise allowed in
these standards, may be permitted; provided, that the following shall apply:
1. Grading is allowed only during the designated dry season, which is typically regarded as May to
October of each year; provided, that the County may extend or shorten the designated dry
season on a case-by-case basis, based on actual weather conditions. Special scrutiny shall be
given to Lakes Samish, Padden, and Whatcom watersheds, and water resource special
management areas as described in WCC 20.80.735.
2. Appropriate erosion and sediment control measures shall be used at all times, consistent with
best management practices in the Department of Ecology’s Stormwater Management Manual
for Western Washington. The soil duff layer shall remain undisturbed to the maximum extent
possible. Where feasible, disturbed topsoil shall be salvaged and/or redistributed to other areas
of the site. Areas shall be revegetated as needed to stabilize the site.
3. The moisture-holding and infiltration capacity of the topsoil layer shall be maintained by
minimizing soil compaction or reestablishing natural soil structure and infiltrative capacity on all
are-as of the project area not covered by impervious surfaces.
K.J. Shoreline Streambank Stabilization and shoreline protection may be permitted when consistent
with the shoreline stabilization regulations found in 23.40.190 (Shoreline Stabilization), regardless of
whether the proposed project is within shoreline jurisdiction or not. subject to all of the following
standards:
1. The stabilization or protection measures shall be designed in accordance with the techniques
contained within the Washington Department of Fish and Wildlife’s most recent Integrated
Streambank Protection Guidelines. Deviation from these techniques requires written
justification from a qualified professional/engineer.
2. Natural shoreline processes will be maintained to the maximum extent practicable.
3. The activity will not result in increased erosion and will not alter the size or distribution of
shoreline or stream substrate, or eliminate or reduce sediment supply from feeder bluffs.
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4. Stream and shoreline protection and launching ramps on shorelines of the state shall comply
with WCC Title 23 and with state hydraulic project approval requirements.
5. No net loss to habitat conservation areas or associated wetlands will occur.
6. No net loss of juvenile fish migration corridors will occur.
7. No net loss of intertidal or riparian habitat function will occur.
8. Nonstructural measures, such as placing or relocating the development further from the
shoreline, planting vegetation, or installing on-site drainage improvements, are not practicable
or not sufficient.
9. Stabilization is achieved through bioengineering or soft armoring techniques in accordance with
an applicable hydraulic permit approval issued by the Washington State Department of Fish and
Wildlife.
10. Hard bank armoring is discouraged and may occur only when the property contains an existing
permanent structure(s) that is in danger from shoreline erosion caused by wave action or
riverine processes and not erosion caused by upland conditions, such as the alteration of natural
vegetation or drainage, and the armoring shall not increase erosion on adjacent properties and
shall not eliminate or reduce sediment supply. An objective alternatives analysis, addressing
upstream and downstream impacts, shall be conducted to demonstrate that there is no other
less environmentally damaging alternative to the more impacting proposed action.
11. Normal sloughing, erosion of steep bluffs, or shoreline erosion itself, without a scientific or
geotechnical analysis, is not a demonstration of need.
12. The bank stabilization or shore protection will not adversely affect habitat conservation areas or
mitigation will be provided to compensate for adverse effects where avoidance is not feasible.
L.K. New Public Flood Protection Measures and expansion of existing ones may be permitted, subject to
WCC Title 17, Article 4 of this chapter and a state hydraulic project approval; provided, that
bioengineering or soft armoring techniques shall be used where feasible. Hard bank armoring may
occur only in situations where soft approaches do not provide adequate protection.
L. In-stream structures such as, but not limited to, high-flow bypasses, dams, and weirs, shall be
allowed only as part of a watershed restoration project as defined pursuant to WCC Title 23.110.
230(10) or identified in watershed planning documents prepared and adopted under
Chapter 90.82 RCW, the salmonid recovery plan or watershed management board habitat project
list, and the County’s shoreline restoration plan and upon acquisition of any required state or
federal permits. The structure shall be designed to avoid adverse effects on stream flow, water
quality, or other habitat functions and values.
M. Single-family developments may be permitted to encroach into stream buffers subject to the
technical administrator’s approval; provided, that all of the criteria in WCC 16.16.270(B) are met.
N.M. All other development may be allowed in shellfish protection districts outside of actual shellfish
habitats with a valid development project permit and when the requirements of subsection O of this
section are met.
O.N. Alteration or removal of beaver-built structures more than two years old; provided, that:
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1. The property owner can show that the beaver dam is harming or likely to harm his or her
property.
2. It has been demonstrated that beaver deceivers or auto leveler devices cannot appropriately
resolve ponding/backwatering that is negatively affecting adjacent land or property.
3. Impacts to wetland, river, or stream functions are minimized and mitigation is provided to
compensate for lost ecological value.
4. The property owner obtains an HPA from WDFW prior to initiating alteration or removal of the
beaver-built structure.
5. The property owner provides a copy of the HPA to the technical administrator Director.
P.O.
On Eliza Island, applicants shall complete the U.S. Fish and Wildlife Service (USFWS) selfassessment (https://www.fws.gov/pacific/eagle/) to determine whether a USFWS bald eagle permit
is needed and, if so, apply for one. Development activities near bald eagle habitat shall be carried
out consistent with the National Bald Eagle Guidelines.
P. Timber Removal.
1. To allow for greater flexibility in a development proposal when an application has been
submitted for a Conversion Option Harvest Plan (COHP) or a Class IV General FPA, an applicant
has the opportunity to remove timber within the standard buffers if the applicant’s mitigation
measures incorporate all of the performance standards based upon water type listed in Table 3.
In conformance with professional standards used by the Washington Department of Natural
Resources for forest practices in sensitive areas, all removal of timber within HCA buffers shall
be subject to conditions specified by the Director in conjunction with an on-site technical team
review in which participation by representatives of the proponent, Ecology, WDFW, WDNR and
natural resource representatives of affected Indian tribes is solicited.
2. The intent of this section is to provide an additional opportunity for an applicant to propose
some level of timber removal within the riparian habitat zone, as long as it can be demonstrated
that the function of the buffer can be maintained at the levels described below. If the buffer, in
its current state, cannot meet these standards, then the Director will not be able to give its
approval for any activity which would inhibit recovery of or degrade the current buffer.
3. The current performance of a given buffer area is compared to its potential performance as
rated by the Soil Conservation Service’s most recent Soil Survey of Whatcom County. In
consultation with a representative from the Natural Resource Conservation Service, Soil
Conservation District, or professional forester, the applicant will determine the capability of the
site for woodland management, using the most suitable tree species according to the soil
survey, and establish the stand characteristics that would be expected from a mature stand of
those species established on site:
4. If the current stand can exceed the riparian protection that could be expected based on site
potential, then additional activity may be allowed provided the following performance
standards can be met. For Type S streams, an alternative method may be utilized to allow
limited timber harvest within the outer 100 feet of a buffer:
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Table 3. Performance-Based Riparian Standards*

Watertype Performance Standards
Type S

Maintain 95% of total LWD recruitment expected to enter freshwater stream(s) from a
mature stand; and
Maintain 85% of the trees which are greater than 24 inches DBH within 100 feet of the
water(s); and
Maintain an average of 75% canopy cover (based on canopy densitometer readings at the
water(s) edge).
The applicant may further request some limited timber harvest of up to 30% of the
merchantable timber within the outer 100 feet of any 200-foot required buffer provided
the harvest:
(a) Does not reduce the LWD and canopy requirements; and
(b) The applicant will increase the total buffer size by 50 feet to mitigate for the
limited timber harvest in the required buffer to provide additional wildlife habitat.
The additional 50-foot buffer shall retain a minimum of 50% of the total number of
trees with 25% of the total trees left having a diameter at breast height (DBH—4-1/2
feet) greater than 12 inches; and
(c) No more than 50% of the dominant trees in the outer 100 feet may be harvested.

Type F

Maintain 85% of total LWD recruitment expected to enter freshwater stream(s) from a
mature stand; and
Maintain 85% of the trees which are greater than 18 inches DBH within 100 feet of the
water(s); and
Maintain an average of 75% canopy cover (based on canopy densitometer readings at the
water(s) edge).

Types Np
and Ns

Maintain 50% of total LWD recruitment expected to enter freshwater stream(s) from a
mature stand; and
Maintain 85% of the trees which are greater than 24 inches DBH within 50 feet of the
water(s); and
Maintain an average of 75% canopy cover (based on canopy densitometer readings at the
water(s) edge).

* Note: These standards must be exceeded before additional activity can be permitted within the riparian zone.
Applicants electing to employ performance-based mitigation in accordance with the above matrix shall include
appropriate analysis and justification in their site assessment/habitat management plan.

16.16.730 Locally Important Habitats and Species – Standards.
Alterations that occur within a locally important habitat area or that may affect a locally important
species as defined herein shall be subject to review on a case-by-case basis. The technical administrator
shall have the authority to require an assessment of the effects of the alteration on species or habitats
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and may require mitigation to ensure that unmitigated adverse effects do not occur. This standard is
intended to allow for flexibility and responsiveness with regard to locally important species and habitats.
16.16.740 730 Habitat Conservation Area Buffers – Standards.
In addition to the applicable general protective measures found in WCC 16.16.265 and 16.16.720, the
technical administrator Director shall have the authority to require buffers from the edges of all habitat
conservation areas (in addition to the building setback required by 16.16.265(D)) in accordance with the
following:
A. General.
A.1. Buffers shall be established for activities adjacent to habitat conservation areas as necessary to
protect the integrity, functions, and values of the resource. Buffer widths shall reflect the
sensitivity of the species or habitat present and the type and intensity of the proposed adjacent
human use or activity. Buffers shall not include areas that are functionally and effectively
disconnected from the habitat conservation area by an existing, legally established road or
otherthat are functionally and effectively disconnected from the habitat area by of an existing,
legally established road or other substantially developed surface.
B. Stream Buffers.
C.2. The standard buffer widths required by this Article are considered to be the minimum required
and presume the existence of a dense vegetation community in the buffer zone adequate to
protect the stream ecological functions and values at the time of the proposed activity. When a
buffer lacks adequate vegetation to protect critical area functions, the technical administrator
Director may increase the standard buffer, require buffer planting or enhancement, and/or deny
a proposal for buffer reduction or buffer averaging.
3. The standard buffer shall be measured landward horizontally from the edge of the ordinary high
water mark as identified in the field. The required buffer shall be extended to include any
abutting regulated wetland(s), landslide hazard areas, and/or erosion hazard areas and required
buffers.
1.4. For streams, the standard buffer is measured on both sides of the stream from the ordinary high
water on both sides of the streammark as identified in the field; provided, that for streams with
identified channel migration zones, the buffer shall extend outward horizontally from the outer
edge of the channel migration zone on both sides. The required buffer shall be extended to
include any abutting regulated wetland(s), landslide hazard areas and/or erosion hazard areas
and required buffers, but shall not be extended across roads or other lawfully established
structures or hardened surfaces.
2. The following standard buffer width requirements are established:
a. Shoreline streams: 150 feet;
b. Fish-bearing streams: 100 feet;
c. Non-fish-bearing streams: 50 feet.
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3.5. Portions of streams that flow underground may be exempt from these buffer standards at the
technical administrator Director’s discretion when it can be demonstrated that no adverse
effects on aquatic species will occur.
B. Buffers for Other Habitat Conservation Areas Buffer Widths.
1. Standard buffer widths for habitat conservation areas shall be as identified in Table 4.
D.2.For habitat conservation areas not listed in Table 4, including those of locally important habitats
and species and State priority habitats and areas with which federally listed or state priority
species have a primary association, Tminimum buffers shall be based on habitat a management
plan prepared pursuant to WCC 16.16.750he technical administrator shall determine
appropriate buffer widths for other habitat conservation areas . The Director shall have the
authority to require a critical area assessment report and/or habitat management plan (HMP)
pursuant to WCC 16.16.750, and may require mitigation to ensure that unmitigated adverse
effects do not occur. based on the best available information. Buffer widths for non-stream
habitat conservation areas shall be as identified in Table 3:
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Table 4. Buffer Requirements for HCAs

Habitat Conservation Area

Buffer Requirement

Type S – Freshwater

200 feet

Type S – Marine

150 feet

Type F – Lake

100 feet

Type F – Stream

150 feet

Type Np

50 feet

Type Ns

50 feet

manmade ponds identified
in 16.16.710(D)(10)

25 feet, unless otherwise approved through an Habitat Management Plan
pursuant to subsection (B)(2), above, or a Conservation Farm Plan
pursuant to Article 8

Areas with which federally
listed species have a
primary association
State priority habitats and
areas with which priority
species have a primary
association

Minimum buffers shall be based on recommendations provided by the
Washington State Department of Fish and Wildlife PHS Program;
provided, that local and site-specific factors shall be taken into
consideration and the buffer width based on the best available
information concerning the species/habitat(s) in question and/or the
opinions and recommendations of a qualified professional with
appropriate expertise. When there are no state recommendations or
species management guidelines then only the building setback
(WCC 16.16.265) shall be applied.

Critical saltwater habitats

Buffers shall extend 150 feet landward from ordinary high water mark of
the marine shore. Buffers shall not be required adjacent to shellfish
protection districts, but only in nearshore areas where shellfish reside.
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Habitat Conservation Area
Natural ponds and lakes

Buffer Requirement
Ponds under 20 acres – Buffers shall extend 50 feet from the ordinary
high water mark.
Lakes 20 acres and larger (which are subject to WCC Title 23) – Buffers
shall extend 100 feet from the ordinary high water mark; provided, that
where vegetated wetlands are associated with the shoreline, the buffer
shall be based on the wetland buffer requirements in WCC 16.16.630.

Natural area preserves and Buffers shall not be required adjacent to these areas. These areas are
natural resource
assumed to encompass the land required for species preservation.
conservation areas
Locally important habitat
areas

The buffer for marine nearshore habitats shall extend landward 150 feet
from the ordinary high water mark.
The need for and dimensions of buffers for other locally important species
or habitats shall be determined on a case-by-case basis, according to the
needs of the specific species or habitat area of concern. Buffers shall not
be required adjacent to the Chuckanut wildlife corridor. The technical
administrator shall coordinate with the Washington State Department of
Fish and Wildlife and other state, federal or tribal experts in these
instances, and may use WDFW PHS management recommendations when
available.

16.16.740 Habitat Conservation Area Buffer Modification.
Buffer widths may be increased, decreased, or averaged in accordance with the following provisions,
which provide flexible approaches to maximize both ecological functions and allowed uses. All
mitigation proposed shall be consistent this Chapter.
A. Buffer Width Increasing. The Director may require the standard buffer width to be increased or to
establish a non-riparian buffer, when such buffers are necessary for one of the following:
1. To protect priority fish or wildlife using the HCA.
2. To provide connectivity when a Type S or F waterbody is located within 300 feet of:
a. Another Type S or F water body; or
b. A fish and wildlife HCA; or
c. A Category I, II or III wetland;
3. CTo comply with the requirements of a habitat management plan prepared pursuant to
WCC 16.16.750.
4. PTo protect fish and wildlife habitat, maintain water quality, ensure adequate flow conveyance,
provide adequate recruitment for large woody debris, maintain adequate streamwater
temperatures, or maintain in-streamwater conditions.
5. CTo compensate for degraded vegetation communities, Clean Water Act 303(d) impaired water
bodies, or steep slopes adjacent to the habitat conservation area.
6. MTo maintain areas for channel migration and/or frequently flooded areas.
7. PTo protect adjacent or downstream gradient areas from erosion, landslides, or other hazards.
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8. PTo protect streamswaters from high intensity adjacent land uses.
The increased buffer distance may be limited to those areas that provide connectivity or are
necessary to protect habitat functions. Increasing the buffer widths will only be done where
necessary to preserve the structure, function and value of the habitat.
B. Buffer Width Averaging.
1. Buffer width averaging allows limited reductions of buffer width in specified locations while
requiring increases in others. Averaging of required buffer widths shall be allowed only where
the applicant demonstrates that all of the following criteria are met:
a. The buffer has not been reduced pursuant to subsection (C). Buffer averaging is not allowed
if the buffer has been reduced.
b. Averaging is necessary to accomplish the purpose of the proposal and no reasonable
alternative is available due to site constraints caused by existing physical characteristics such
as slope, soils, or vegetation; and
c. The habitat contains variations in sensitivity due to existing physical characteristics; and
d. Averaging will not adversely impact the functions and values of fish and wildlife
conservation areas; and
e. Averaging meets performance standards for protecting fish species; and
f. The total area contained within the buffer after averaging is no less than that contained
within the standard buffer prior to averaging; and
g. The slopes adjacent to the habitat conservation area within the buffer area are stable and
the gradient does not exceed 30% percent; and.
h. The buffer width shall not be reduced below 75% of the standard buffer width.
2. In the specified locations where a buffer has been reduced to achieve averaging, the Director
may require enhancement to the remaining buffer to ensure no net loss of ecologic function,
services, or value.
C. Buffer Width Reduction.
1. The Director shall have the authority to reduce buffer widths on a case-by-case basis; provided,
that the general standards for alternatives analysis and mitigation sequencing per
WCC 16.16.260 have been applied, and when the applicant demonstrates to the satisfaction of
the Director that all of the following criteria are met:
a. The buffer has not been averaged pursuant to subsection (B). Buffer reduction is not
allowed if the buffer has been averaged.
b. The applicant demonstrates buffer averaging is not feasible.
c. The buffer shall not be reduced to less than 75% percent of the standard buffer specified in
Table 4Table 3.
d. The slopes adjacent to the habitat conservation area within the buffer area are stable and
the gradient does not exceed 30% percent (see Article 3 of this chapter).
e. The applicant has demonstrated application of mitigation sequencing as required in WCC
16.16.260 (General Mitigation Requirements).
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f.

To minimize impacts and provide equivalent functions and values as required by this
section, the Director may require any or all of the following:
i. The use of alternative on-site wastewater systems in order to minimize site clearing,
where appropriate;
ii. Using low impact development (LID) and LID best management practices where
appropriate;
In order to offset habitat loss from buffer reduction, retaining existing native vegetation
on other portions of the site equal to no more than the area impacted.
g. All buffer reduction impacts are mitigated and result in equal or greater protection of the
HCA functions and values. This includes enhancement of existing degraded buffer area and
provide mitigation for the disturbed buffer area.
2. In all circumstances when the buffer between the area of reduction and the habitat
conservation area is degraded, this degraded portion of the buffer shall include replanting with
native vegetation in order to achieve a dense vegetative community.
D. Buffer Width Variance. Standard buffer widths may be reduced by more than 25% through
a variance pursuant to WCC 16.16.273 (Variances); provided, that buffer averaging beyond that
allowed in subsection (B) is prohibited.
E. The technical administrator shall have the authority to reduce buffer widths on a case-by-case basis;
provided, that the general standards for alternatives analysis and mitigation sequencing per
WCC 16.16.260 have been applied, and when the applicant demonstrates to the satisfaction of the
technical administrator that all of the following criteria are met:
1. The buffer reduction shall not adversely affect the habitat functions and values of the
adjacent habitat conservation area or other critical area.
2.1. The buffer shall not be reduced to less than 75 percent of the standard buffer specified in
Table 3.
3.1. The slopes adjacent to the habitat conservation area within the buffer area are stable and
the gradient does not exceed 30 percent (see Article 3 of this chapter).
4. The area that has been reduced shall be mitigated at least at a ratio of 1:1, on an area basis.
F. The technical administrator shall have the authority to average buffer widths on a case-by-case
basis; provided, that the general standards for avoidance and minimization per
WCC 16.16.260(A)(1)(a) and (b) shall apply, and when the applicant demonstrates to the satisfaction
of the technical administrator that all of the following criteria are met:
1. The total area contained in the buffer area after averaging is no less than that which would
be contained within the standard buffer and all increases in buffer dimension are parallel to
the habitat conservation area.
2. The buffer averaging does not reduce the functions or values of the habitat conservation
area or riparian habitat, or the buffer averaging, in conjunction with vegetation
enhancement, increases the habitat function.
3. The buffer averaging is necessary due to site constraints caused by existing physical
characteristics such as slope, soils, or vegetation.
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4. The buffer width is not reduced to less than 75 percent of the standard width specified in
Table 3.
5.1. The slopes adjacent to the habitat conservation area within the buffer area are stable and
the gradient does not exceed 30 percent.
6. Where a buffer has been reduced, the technical administrator may require enhancement to
the remaining buffer to ensure no net loss of ecologic function, services, or value.
G. Buffer Increases. The technical administrator shall have the authority to increase the width of a
habitat conservation area buffer on a case-by-case basis when there is clear evidence that such
increase is necessary to achieve any of the following:
1. Comply with the requirements of a habitat management plan prepared pursuant to
WCC 16.16.750.
2.1. Protect fish and wildlife habitat, maintain water quality, ensure adequate flow conveyance,
provide adequate recruitment for large woody debris, maintain adequate stream
temperatures, or maintain in-stream conditions.
3.1. Compensate for degraded vegetation communities, Clean Water Act 303(d) impaired water
bodies, or steep slopes adjacent to the habitat conservation area.
4.1. Maintain areas for channel migration and/or frequently flooded areas.
5.1. Protect adjacent or downstream areas from erosion, landslides, or other hazards.
6.1. Protect streams from high intensity adjacent land uses.
16.16.750 Habitat Conservation Areas – Review and Reporting Requirements.
A. When County critical area maps or other sources of credible information indicate that a site
proposed for development or alteration is more likely than not to contain habitat conservation areas
or buffers, or could adversely affect a habitat area or buffer, the technical administrator Director
shall require a site evaluation (field investigation) by a qualified professional or other measures to
determine whether or not the species or habitat is present. If no habitat conservation areas are
present, then review will be considered complete. If the site evaluation determines that the species
or habitat is present, the technical administrator Director shall require a critical areas assessment
report or habitat management plan (HMP), except; provided, that
1. No report or evaluation shall be required for developments outside of buffers within the upland
portions of shellfish conservation areas.
2. The technical administrator Director shall have the authority to waive the report requirement
when he/she determines that the project is a single-family building permit development that
involves less than one-half acre of clearing and/or vegetation removal and will not directly
disturb the species, or specific areas or habitat features that comprise the habitat conservation
area (nest trees, breeding sites, etc.) as indicated by a site plan or scaled drawing of the
proposed development.
B. In addition to the reporting requirements of WCC 16.16.255, the habitat conservation area
assessment report/HMP shall describe the characteristics of the subject property and adjacent
areas, including condition, quality, function, and values of the habitat conservation area at a scale
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appropriate to the function being evaluated (see WAC 365-196-830(6)). The assessment shall
include determination of appropriate buffers as set forth in WCC 16.16.740. The assessment shall
also include field identification and/or delineation of habitat areas, analysis of historical aerial
photos, and review of public records as necessary to determine potential effects of the development
action on critical areas. Assessment reports shall include the following site- and proposal-related
information unless the technical administrator Director determines that any portion of these
requirements is unnecessary given the scope and/or scale of the proposed development:
1. A map drawn to a common scale or survey showing the following information:
a. Topographic, hydrologic, and vegetative features.
b. The location and description of wildlife and habitat features, and all critical areas on or
within 200 feet of the site, or farther, given the scale appropriate to the function being
evaluated.
c. Proposed development activity.
d. Existing physical features of the site including buildings, fences, and other structures, roads,
parking lots, utilities, water bodies, etc.
e. Surrounding land uses and zoning (to ensure appropriate buffer).
2. An analysis, including an analysis of cumulative impacts, of how the proposed development
activities will affect the fish and wildlife habitat conservation area and/or buffer, including the
area of direct disturbance; effects of stormwater management; effects on any 303(d) impaired
water bodies; proposed alteration to surface or subsurface hydrology; natural drainage or
infiltration patterns; clearing and grading impact; temporary construction impacts; effects of
increased intensity of use (including noise, light, human intrusion, etc.).
3. Provisions to reduce or eliminate adverse impacts of the proposed development activities on
the functions and values of the habitat conservation area including, but not limited to:
b. Buffering;
c. Clustering of development;
d. Retention of native vegetation;
e. Access limitations;
f. Seasonal restrictions on construction activities in accordance with the guidelines developed
by the Washington State Department of Fish and Wildlife, the U.S. Army Corps of Engineers,
the salmonid recovery plan and/or other agency or tribe with expertise and jurisdiction over
the subject species/habitat; and
g. Other appropriate and proven low impact development techniques.
4. Management recommendations developed by WDFW through its Priority Habitat and Species
program.
5. Additional information including, but not limited to, direct observations of species use or detailed physical and biological characteristics both on and off site at an appropriate scale (see
WAC 365-196-830(6)). The assessment of off-site conditions shall be based on available
information and shall not require accessing off-site properties.
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6. Applicants near a bald eagle nest shall complete the U.S. Fish and Wildlife Service (USFWS) selfassessment (https://www.fws.gov/pacific/eagle) to determine whether a USFWS bald eagle
permit is needed, and if so, apply for one. Development activities near bald eagle habitat shall
be carried out consistent with the National Bald Eagle Guidelines.
C. All habitat management plans shall should be prepared in consultation with the State Department of
Fish and Wildlife and/or other federal, state, local or tribal resource agencies with jurisdiction and
expertise in the subject species/habitat, and shall contain a review of the most current best
available science applicable to the subject species/habitat.
D. For single-family building permits, the applicant may hire a qualified professional to prepare the
assessment report or may request that the County assess the regulated wetland(s) and buffers and
determine the impacts associated with the project, subject to the following:At the request of the
applicant, the County may gather the required information in this section for applicants seeking to
develop a single-family home; provided, that:
1. Availability of County staff shall be at the discretion of the technical administrator Director and
subject to workload and scheduling constraints.
2. Fees for County staff services shall be in accordance with the unified fee schedule.
16.16.760 Habitat Conservation Areas – Mitigation Standards.
Activities that adversely affect habitat conservation areas and/or their buffers as determined by the
technical administrator Director shall include mitigation sufficient to achieve no net loss of habitat
functions and values or an ecological lift in accordance with WCC 16.16.260 and this section.
A. In determining the extent and type of mitigation required, the technical administrator may consider
all of the following:
1. The ecological processes that affect and influence critical area structure and function within the
watershed or sub-basin;
2. The individual and cumulative effects of the action upon the functions of the critical area and
associated watershed;
3. Observed or predicted trends regarding the gains or losses of specific habitats or species in the
watershed, in light of natural and human processes;
4. The likely success of the proposed mitigation measures;
5. Effects of the mitigation actions on neighboring properties; and
6. Opportunities to implement restoration actions formally identified by an adopted shoreline
restoration plan, watershed planning document prepared and adopted pursuant to
Chapter 90.82 RCW, a salmonid recovery plan or project that has been identified on the watershed
management board habitat project list or by the Washington State Department of Fish and Wildlife
as essential for fish and wildlife habitat enhancement.
B. The following additional mitigation standards shall apply:
B. Mitigation for alterations to habitat areas shall achieve equivalent or greater biologic functions, and
shall provide similar functions to those that are lost or altered.
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C.A.Mitigation in the form of habitat restoration or enhancement is required when a habitat is altered
permanently as a result of an approved project. Alterations shall not result in net loss of habitat.
1. Where feasible, mitigation projects shall be completed prior to activities that will disturb habitat
conservation areas. In all other cases, mitigation shall be completed as quickly as possible following
disturbance and prior to use or occupancy of the activity or development. Construction of mitigation
projects shall be timed to reduce impacts to existing fish, wildlife and flora; provided, that the
technical administrator may adjust the timing requirements to allow grading, planting, and other
activities to occur during the appropriate season(s).
2. Mitigation shall be provided on site whenever feasible. Off-site mitigation in a location that will
provide a greater ecological benefit to the species and/or habitats affected and have a greater
likelihood of success may be accepted at the discretion of the technical administrator. Mitigation
shall occur as close to the impact site as possible. As mitigation is moved further away from the
impacted habitat, the technical administrator may increase the amount of mitigation required. If offsite mitigation is proposed, the applicant must demonstrate through an alternatives/mitigation
sequencing analysis (WCC 16.16.260) that the mitigation will have greater ecological benefit.
D.B.
All mitigation sites shall have buffers consistent with the buffer requirements established in
WCC 16.16.740; provided, that the technical administrator Director shall have the authority to
approve a smaller buffer when existing site constraints (such as a road) prohibit attainment of the
standard buffer. Mitigation actions shall not create buffer encumbrances on adjoining properties.
3. The technical administrator shall require annual monitoring of mitigation activities and submittal of
annual monitoring reports in accordance with WCC 16.16.260(C) to ensure and document that the
goals and objectives of the mitigation are met. Monitoring shall be for a period of up to five years.
E.C. Mitigation projects involving in-stream water work including, but not limited to, installation of large
woody debris shall be designed to ensure there are no adverse hydraulic effects on upstream up- or
downstream downgradient properties. The County Public Works River and Flood Division shall
review any such mitigation projects for compliance with this provision.
D. As applicable, apply mitigation standards of the Army Corps of Engineer Regional General Permit 6
for inland marine waters as amended February 12, 2020.
F.E. On a case-by-case basis, the technical administrator shall have the authority to require mitigation
fFor permanent impacts to a habitat conservation areas or their buffers, mitigation shall be provided
at the following ratios, unless the Director approves a habitat management plan with greater ratios:
1. Where the mitigation is in place and functional before the impacts occur (i.e., advanced
mitigation), at a ratio determined by the functions, values, and goals of an advanced mitigation
plan, at a 1:1 ratio (area or function).
2. Where the mitigation is in place within 1 year of the impact occurring, at a 1:1 ratio (area or
function).Where the mitigation is placed after the impact occurs, at a 1.25:1 ratio (area or
function); and
2.3. Where the mitigation is placed after 1 year of the impact occurring, at a 1.25:1 ratio (area or
function).
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4. For retroactive permits the Director may require the ratio shall be up to double the ratio in
subsection (3) above.
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Article 8. Conservation Program on Agriculture Lands (CPAL)
16.16.800 Purpose.
A. The well-being of farms and ranches in Whatcom County depends in part on good quality soil,
water, air, and other natural resources. Agricultural operations that incorporate protection of the
environment, including critical areas and their buffers as defined by this chapter, are essential to
achieving this goal.
B. The purpose of the CPAL program is to allow farmers practicing ongoing agricultural activities that
may affect critical areas, their functions and values, and/or their buffers to do so either (1) in
accordance with the standard requirements of this chapter or (2) pursuant to a conservation farm
plan voluntarily prepared and approved pursuant to this article. If farmers and ranchers are willing
to enter into the CPAL program, then flexibility in these provisions may be extended to them. If not,
then they must observe the standard provisions of this chapter.
C. This program shall be subject to continued monitoring and adaptive management to ensure that it
meets the purpose and intent of this chapter.
16.16.810 Resource Concerns.
Agricultural operations, including the keeping of horses and other large animals, have the potential to
create adverse impacts to critical areas. It is the County’s policy to minimize such impacts.
A. Nutrient Pollution of Water. Animal waste contains nutrients (nitrogen and phosphorous). With
each rain, these wastes can wash off the land and into the nearest stream, lake, or wetland. In
surface water, phosphorous and nitrogen fertilize aquatic plants and weeds. As the plants and
weeds proliferate and decay, the dissolved oxygen that fish need to survive is depleted. Nitrogen in
the form of nitrate is easily dissolved in and carried with rainfall through our permeable soils to
groundwater. Nitrate concentrations exceeding the maximum contaminate level for safe drinking
water are found in many wells of Whatcom County. These can present a significant human health
risk, particularly to the very old and young.
B. Pathogen Pollution of Water. Manure contains bacteria and other pathogens. These can make the
water unfit for drinking without treatment or shellfish unfit for human consumption. They can also
make water unsafe for human contact and recreational sports such as fishing, swimming or water
skiing. Both surface and groundwater are vulnerable to this type of pollution.
C. Sediment Pollution to Surface Water. Regardless of the amount of supplemental feed provided,
large animals will continue grazing until all palatable vegetation is gone. On especially small lots (one
or two acres), the animals that are allowed free and continuous access to vegetation quickly grazeout and trample pasture grasses and forbs. These areas are then susceptible to invasion by weeds,
including noxious weeds, and brush. The resulting bare ground is subject to erosion from wind and
water. Lands that lack adequate vegetation are subject to erosion, and contaminated runoff from
these areas can enter water bodies and wetlands and interfere with fish and wildlife habitat.
D. Degradation of Riparian Areas. The term “riparian” is defined in Article 9 of this chapter and includes
the areas adjacent to streams, lakes, marine shorelines and other waters. A healthy riparian area is
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essential to protecting fish and wildlife, including salmon and shellfish. Dense riparian vegetation
along the water’s edge will slow and protect against flood flows; provide infiltration and filtering of
pollutants; secure food and cover for fish, birds and wildlife; and keep water cooler in summer. If it
occurs, uncontrolled grazing has the potential to remove important riparian vegetation.
16.16.820 Classification and Applicability.
A. A conservation farm plan identifies the farming or ranching activities and the practice(s) necessary
to avoid their potential negative impacts (resource concerns). Practice selection depends upon the
types of livestock raised and crops grown. Based upon the type and intensity of the operation, some
generalizations can be made as to the resource concerns and remedies that apply.
B. Some operations present relatively low risks to critical areas because of their benign nature, timing,
frequency, or location. For these operations, the resource concerns and remedies are relatively easy
to identify and implement. These are described in more detail as Type 1 agricultural operations
subject to standardized conservation farm plans in WCC 16.16.830 and 16.16.840(A).
C. Where the potential negative impacts to critical areas are moderate or high, solutions are more
difficult to formulate and implement. In those circumstances, a more rigorous planning process is
required. In such cases, a formal written plan shall provide the desired environmental protection.
These types of operations are described as agricultural operations requiring custom conservation
farm plans in WCC 16.16.830 and 16.16.840(B) or (C).
D. Agricultural activities that qualify for coverage include:
1. Type 1 Operations.
a. To qualify as a Type 1 operation, a farm shall not exceed one animal unit per one acre of
grazable pasture. These operations present a low potential risk to critical area degradation
including ground/surface water contamination because the animals kept generate fewer
nutrients than can be used by the crops grown there.
b. Critical areas on Type 1 operations are protected against the potential negative impacts of
agricultural activities through the implementation of an approved standard conservation
farm plan prepared in accordance with WCC 16.16.830 and 16.16.840(A).
c. Those operators qualifying for a Type 1 (standard) conservation farm plan may elect to do a
Type 2 (custom) conservation farm plan if they want to use “Prescribed Grazing” (NRCS
Practice 528A) to manage vegetative filter strips installed alongside critical areas.
2. Type 2 Operations.
a. Type 2 operations are farms that include, but are not limited to, those that exceed one
animal unit per one acre of grazable pasture; farms that have orchards, vineyards, smallfruit field or row crops; and drainage improvement districts. These operations present a
potential moderate risk to critical area degradation, including ground or surface water
contamination, because the nutrients applied from manure or commercial fertilizers may
exceed that which can be easily used by the crops grown there without careful planning and
management. The agricultural activities are also likely to be much more intense than Type 1
operations, posing greater potential risks to other critical areas.
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b. Critical areas on Type 2 operations are protected against the potential negative impacts of
agricultural activities through the implementation of an approved custom conservation farm
plan prepared in accordance with WCC 16.16.830 and 16.16.840(B).
3. Type 3 Operations.
a. Type 3 operations include dairies and animal feeding operations/concentrated animal
feeding operations (AFO/CAFOs). These operations are already regulated by state and
federal governments (see Chapter 90.64 RCW et seq.; 40 CFR 122.23 and 40 CFR Part 412).
b. Critical areas are protected against the potential negative impacts of Type 3 agricultural
activities through the implementation of an approved custom conservation farm plan
prepared in accordance with WCC 16.16.830 and 16.16.840(C).
16.16.830 Conservation Farm Plans – General Standards.
A. All conservation farm plans shall include all practicable measures, including best management
practices, to maintain existing critical area functions and values.
B. A conservation farm plan shall not recommend nor authorize:
1. Filling, draining, grading, or clearing activities within critical areas or buffers:
a. Except on ongoing agricultural land where such activities are a demonstrated essential part
of the ongoing agricultural use or part of routine maintenance; and
b. When it does not expand the boundaries of the ongoing agricultural use; and
c. The appropriate permits for doing so have been obtained.
2. The construction of new structures. New structures shall be constructed in compliance with the
applicable standard requirements of this chapter and the Whatcom County Code.
3. New or expanded drainage systems. Routine maintenance of existing drainage systems may be
allowed, but only in compliance with the Washington State Hydraulic Code (Chapter 220660 WAC) and the best management practices found in the “Drainage Management Guide for
Whatcom County Drainage Improvement Districts.”
4. The conversion of land to agricultural use.
C. Other plans prepared for compliance with state or federal regulations (e.g., nutrient management
plans), or to obtain an accredited private third-party certification (e.g., GLOBALG.A.P.), or similar
plans may be used as part of or in lieu of a conservation farm plan if the technical administrator
Director determines they adequately address the requirements of this title.
16.16.840 Conservation Farm Plan Requirements.
A. Type 1 (Standard) Conservation Farm Plans. Owners of Type 1 operations have limited options to
control animal waste because their operations are small. The required conservation farm plan can
be prepared by the landowner and include a simple map of the property, a standard checklist
designed to protect water quality, and the following additional components:
1. System Siting and Design. Barns, corrals, paddocks, or lots are to be sited to avoid runoff directly
into critical areas.
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a. Where structures exist in critical areas or buffers and cannot be relocated, corrective
measures must be taken if necessary to avoid runoff of pollutants and bacteria to critical
areas.
b. Along regulated streams 2, lakes, ponds, or wetlands:
i.
Where trees and shrubs already exist, they shall be retained and managed to preserve
the existing functions of the buffer pursuant to the USDA Natural Resource
Conservation Service’s (NRCS) Conservation Practice 391, “Riparian Forest Buffer.”
ii.
Where trees and shrubs are absent, a strip or area of herbaceous vegetation shall be
established and maintained between barns, corrals, paddocks, and grazing areas
pursuant to the NRCS Conservation Practice 393, “Vegetative Filter Strip,” and USDA’s
buffer width design tool for surface runoff found in the publication “Conservation
Buffers Design Guidelines for Buffers, Corridors, and Greenways.” Livestock shall be
excluded from the vegetative filter strips established to protect critical areas pursuant
to NRCS Practice 472, “Access Control.”
2. Manure Collection, Storage, and Use. Manure and soiled bedding from stalls and paddocks are
to be removed and are to be placed in a storage facility protected from rainfall so that runoff
does not carry pollutants and bacteria to critical areas. Manure is to be used as cropland
fertilizer. The rate and timing of manure application shall not exceed crop requirements or
cause surface or groundwater water quality degradation. It is to be applied in a manner to avoid
runoff of nutrients and bacteria to critical areas.
3. Pasture Management. Pastures are to be established and managed pursuant to “Prescribed
Grazing” (NRCS Practice 528A).
4. Exercise or Barn Lots. These normally bare areas must be stabilized and managed to prevent
erosion and sediment movement to critical areas. A diversion terrace shall be installed, where
necessary, to hinder flow to and across the lot or paddock. Runoff from the lot must be treated
via the vegetative filter strip or riparian buffer as described in subsection (A)(1) of this section to
avoid contaminants reaching critical areas.
5. Existing native vegetation within critical areas and their buffers shall be retained.
6. Chemical additions, including fungicides, herbicides, and pesticides, shall not be applied within
50 feet of standing or flowing water except by a licensed applicator.
7. Fertilizers Other Than Manure. The rate and timing of fertilizer application shall not exceed crop
requirements, or cause surface or groundwater quality degradation.
B. Type 2 (Custom) Conservation Farm Plans. In addition to the elements of a Type 1 conservation
farm plan, Type 2 plans must address the following:
1. In developing the elements that an approved conservation farm plan must contain, the technical
administrator Director may authorize the use of the methods, technologies, and best
management practices of the Natural Resources Conservation Service. Other standards may be

2

Note that ditched channels may or may not meet the definition of a stream. See Article 9, Definitions.
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used when such alternatives have been developed by a land grant college or a professional
engineer with expertise in the area of farm conservation planning.
2. Implementation of the conservation farm plan must protect existing values and functions of
critical areas. Benchmark conditions are to be captured and described in the plan. This may
consist of photo documentation, written reports or both.
3. Wetlands shall be conserved pursuant to the provisions of Title 180 – National Food Security Act
Manual (see http://www.nrcs.usda.gov/programs/wetlands/index.html).
4. Custom conservation farm plans need not address the application, mixing, and/or loading of
insecticides, fungicides, rodenticides, and pesticides; provided, that such activities are carried
out in accordance with the Washington State Department of Agriculture and all other applicable
regulations including, but not limited to: the provisions of Chapter 90.48 RCW, the Clean Water
Act, United States Code (USC) Section 136 et seq. (Federal Insecticide, Fungicide, and
Rodenticide Act), Chapter 15.58RCW (Pesticide Control Act), and Chapter 17.21 RCW (Pesticide
Application Act).
5. Where potential significant impacts to critical areas are identified through a risk assessment,
then plans shall be prepared to prevent and/or mitigate same by:
a. A planning advisor; or
b. Through the USDA Natural Resources Conservation Service; or
c. The Whatcom conservation district; or
d. An eligible farmer or rancher, who participates in this program by:
i.
Attending a County-sponsored or approved workshop, and
ii.
Conducting a risk assessment of their farm or ranch, alone or with a planning advisor’s
assistance, and
iii.
Developing a plan to prevent and/or mitigate any identified risks, and
iv.
Having the plan approved pursuant to WCC 16.16.290.
One resource for guidance is “Tips on Land and Water Management for Small Farm and
Livestock Owners in Whatcom County, Washington.” It can be obtained from the Whatcom
conservation district’s website: http://www.whatcomcd.org/small-farm. Other guidance may
also be used, provided it is consistent with the best available science criteria in WAC 365-195900 through 365-195-925.
C. Type 3 (Custom) Conservation Farm Plans. Conservation farm plans meeting the criteria of state
and federal laws pertaining to AFO/CAFOs (see Chapter 90.64 RCW et
seq., 40 CFR 122.23 and 40 CFR Part 412) fulfill the requirements of this chapter. (See U.S. EPA “Final
Guidance – Managing Manure Guidance for Concentrated Animal Feeding Operations (CAFOs)”
at: http://epa.gov/guide/cafo/).
16.16.850 Preparation and Approval of Conservation Farm Plans.
Conservation farm plans shall be subject to County review, approval, monitoring, adaptive management,
and enforcement in accordance with the following:
A. The technical administrator Director shall review and approve all conservation farm plans.
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B. Table 5Table 4 shows which entities may prepare and/or provide technical assistance and
recommendations in preparing which type of conservation farm plan:
Table 5. Who May Prepare Conservation Farm Plans

Who May Prepare

Type 1
Type 2 and 3
Operations Operations

The farm operator

X

Whatcom County planning and development services

X

A qualified consultant

X

A watershed improvement district (for a farm or ranch
that is within its boundaries)

X

The Whatcom conservation district

X

X

A planning advisor

X

X

X

C. The farm operator can seek conservation farm plan approval directly through the department of
planning and development services, or grant permission to any of the entities listed in Table 5Table
4 to prepare and submit it. If the conservation farm plan is prepared by any entity listed in Table
5Table 4 other than the Whatcom conservation district, the Department will conduct a site visit
prior to plan approval in order to assess critical areas and sufficiency of the plan to protect water
quality and critical areas.
16.16.860 Monitoring and Compliance.
A. The technical administrator Director and/or the farm operator shall periodically monitor plan
implementation and compliance beginning one year after plan approval and every two years
thereafter, through the life of the plan, or more frequently at the technical administrator Director’s
discretion. The monitoring may include periodic site inspections, self-assessment by the farm
operator, or other appropriate actions. For a time period of up to every five years, self-certification
is allowed for Type 1 conservation farm plans, or if the plan is prepared by the Whatcom
conservation district or planning advisor and approved by the department. If a sufficient selfcertification monitoring report (must include photos and implemented best management practices)
is not submitted within 30 days of request, County staff may make a site visit. Site visits will be
coordinated with the landowner/farm operator. Prior to carrying out a site inspection, the technical
administrator Director shall provide reasonable notice to the owner or manager of the property as
to the purpose or need for the entry, receive confirmation, and afford at least two weeks in
selecting a date and time for the visit. At the landowner’s/farm operator’s discretion, staff may be
accompanied by the planning advisor or Whatcom conservation district planner.
B. Where the planning advisor has reason to believe that there is an imminent threat to public health
or significant pollution with major consequences occurring as a result of the agricultural operations,
the planning advisor will advise the agricultural operator of his or her concerns in writing. While the
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planning advisor may provide suggestions for resolving the issue, the responsibility for compliance
and resolution of issues rests solely with the farm operator. If compliance issues are not promptly
resolved, the planning advisor shall promptly withdraw from representing the farm operator, notify
the technical administrator Director of such, and may report such situations to the technical
administrator Director for subsequent action and enforcement in accordance with WCC 16.16.285.
C. The farm practices described in an approved conservation farm plan will be deemed to be in
compliance with this chapter so long as the landowner/farm operator is properly and fully
implementing the practices and responding to possible adaptive management requirements
according to the timeline in the plan. This will be verified through conservation farm plan
implementation monitoring.
D. Agricultural operations shall cease to be in compliance with this article, and a new or revised
conservation farm plan will be required, when the technical administrator Director determines that
any of the following has occurred:
1. When a farm or ranch operator fails to properly and fully implement and maintain their
conservation farm plan.
2. When implementation of the conservation farm plan fails to protect critical areas. If so, a new or
revised conservation farm plan shall be required to protect the values and functions of critical
areas at the benchmark condition.
3. When substantial changes in the agricultural activities of the farm or livestock operation have
occurred that render the current conservation farm plan ineffective. Substantial changes that
render a conservation farm plan ineffective are those that:
a. Degrade baseline critical area conditions for riparian and wetland areas that existed when
the plan was approved; or
b. Result either in a direct discharge or substantial potential discharge of pollution to surface
or ground water; or
c. The type of agricultural practices change from Type 1 to Type 2, Type 2 to Type 3, or Type 1
to Type 3 operations.
4. When the increase in livestock or decrease in land base or nutrient export results in the farm
being out of balance between the nutrients generated and to be used by growing crops.
5. When a new or revised conservation farm plan is required, and the farm operator has been so
advised in writing and a reasonable amount of time has passed without significant progress
being made to develop said plan. Refusal or inability to provide a new plan within a reasonable
period of time shall be sufficient grounds to revoke the approved conservation farm plan and
require compliance with the standard provisions of this chapter.
6. When an owner or manager denies the technical administrator Director reasonable access to
the property for technical assistance, monitoring, or compliance purposes, then the technical
administrator Director shall document such refusal of access and notify the owner of his/her
findings. The owner shall be given an opportunity to respond in writing to the findings of the
technical administrator Director, propose a prompt alternative access schedule, and to state any
other issues that need to be addressed. Refusal or inability to comply with an approved
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conservation farm plan within a reasonable period of time shall be sufficient grounds to revoke
said plan and require compliance with the standard provisions of this chapter.
E. With one exception, Whatcom County will not use conservation farm plans (standard or custom) as
an admission by the landowner that s/he has violated this chapter. Disclosure of current farm
practices, structures on conservation farm plan documents, or observations made through
monitoring inspections or conservation farm plan approval, will not be used to bring other
enforcement actions against a farm operator. The exception is that when matters of major life,
health, environment, or safety issues, as determined by the technical administrator Director, are
observed and the landowner fails to immediately and permanently remediate, then the
observations may be used in an enforcement action.
16.16.870 Limited Public Disclosure.
A. Conservation farm plans will not be subject to public disclosure unless required by law or a court of
competent jurisdiction;
B. Provided, that the County will collect summary information related to the general location of a
farming enterprise, the nature of the farming activity, and the specific best management practices
to be implemented during the conservation farm plan review process. The summary information
shall be provided by the farm operator or his/her designee and shall be used to document the basis
for the County’s approval of the plan.
C. The County will provide to the public via its website information regarding which farms have
approved conservation farm plans and the date of their approval.
D. Upon request, the County may provide a sample conservation farm plan, exclusive of site- or
property-specific information, to give general guidance on the development of a conservation farm
plan.
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Article 9. Definitions
16.16.900 Definitions.
The terms used throughout this program shall be defined and interpreted as indicated below. When
consistent with the context, words used in the present tense shall include the future; the singular shall
include the plural, and the plural the singular. Any words not defined herein shall be defined pursuant to
Titles 20 (Zoning), 22 (Land Use and Development), 23 (Shoreline Management Program), or their
common meanings when not defined in code.
“Accessory structure” means a structure that is incidental and subordinate in intensity to a primary use
and located on the same lot as the primary use. Barns, garages, storage sheds, and similar
appurtenances are examples. Structures that share a common wall with a primary residential
structure shall be considered an extension of the primary structure, rather than an accessory
structure.
“Active alluvial fan” means a portion or all of a fan that has experienced channel changes, erosion, or
deposition. Active fans can be identified based on determination by field geomorphic and
topographic evidence, and by historical accounts.
“Activity” means human activity associated with the use of land or resources.
“Adaptive management” means using scientific methods to evaluate how well regulatory and nonregulatory actions protect the critical area. An adaptive management program is a formal and
deliberate scientific approach to taking action and obtaining information in the face of uncertainty.
Management policy may be adapted based on a periodic review of new information.
“Adequate water supply” means a water supply that meets requirements specified in the Whatcom
County drinking water ordinance (WCC Chapter 24.11 WCC).
“AFO” is an acronym for animal feeding operation.
“Agricultural activities” means those activities directly pertaining to the production of crops or livestock
including, but not limited to: cultivation; harvest; grazing; animal waste storage and disposal;
fertilization; the operation and maintenance of farm and stock ponds or drainage ditches, irrigation
systems, and canals; and normal maintenance, repair, or operation of existing serviceable
structures, facilities, or improved areas. The construction of new structures or activities that bring a
new, non-ongoing agricultural area into agricultural use are not considered agricultural activities.
“Agricultural land” is land primarily devoted to the commercial production of horticultural, viticultural,
floricultural, dairy, apiary, or animal products, or of berries, grain, hay, straw, turf, seed, Christmas
trees not subject to the excise tax imposed by RCW 84.33.100through 84.33.140, or livestock,
and/or lands that have been designated as capable of producing food and fiber, which have not
been developed for urban density housing, business, or other uses incompatible with agricultural
activity.
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“Alluvial fan” means a fan-shaped deposit of sediment and organic debris formed where a stream flows
or has flowed out of a mountainous upland onto a level plain or valley floor because of a sudden
change in sediment transport capacity (i.e., significant change in slope or confinement).
“Alluvium” is a general term for clay, silt, sand, gravel, or similar other unconsolidated detrital materials,
deposited during comparatively recent geologic time by a stream or other body of running water, as
a sorted or semi-sorted sediment in the bed of the stream or on its floodplain or delta.
“Alteration” means any human-induced change in an existing condition of a critical area or its buffer.
Alterations include, but are not limited to, grading, filling, channelizing, dredging, clearing
(vegetation), draining, construction, compaction, excavation, or any other activity that changes the
character of the critical area.
“Anadromous fish” means fish species that spend most of their lifecycle in salt water, but return to
freshwater to reproduce.
“Animal unit” means 1,000 pounds of livestock live weight.
“Aquifer” means a geologic formation, group of formations, or part of a formation capable of yielding a
significant amount of groundwater to wells or springs (Chapter 173-160 WAC).
“Aquifer susceptibility” means the ease with which contaminants can move from the land surface to the
aquifer based solely on the types of surface and subsurface materials in the area. Susceptibility
usually defines the rate at which a contaminant will reach an aquifer unimpeded by chemical
interactions with the vadose zone media.
“Aquifer vulnerability” is the combined effect of susceptibility to contamination and the presence of
potential contaminants.
“Bankfull width” means:
1. For streams – The measurement of the lateral extent of the water surface elevation
perpendicular to the channel at bankfull depth. In cases where multiple channels exist, bankfull
width is the sum of the individual channel widths along the cross section (see Forest Practices
Board Manual, Section 2).
2. For lakes, ponds, and impoundments – Line of mean high water.
3. For tidal water – Line of mean high tide.
4. For periodically inundated areas of associated wetlands – Line of periodic inundation, which will
be found by examining the edge of inundation to ascertain where the presence and action of
waters are so common and usual, and so long continued in all ordinary years, as to mark upon
the soil a character distinct from that of the abutting upland.
“Base flood” is a flood event having a one percent1% chance of being equaled or exceeded in any given
year, also referred to as the 100-year flood. Designations of base flood areas on flood insurance
map(s) always include the letters A (zone subject to flooding during a 100-year flood, but less so
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than V zones) or V (zone subject to the highest flows, wave action, and erosion during a 100-year
flood).
“Bedrock” is a general term for rock, typically hard, consolidated geologic material that underlies soil or
other unconsolidated, superficial material or is exposed at the surface.
“Best available science” means information from research, inventory, monitoring, surveys, modeling,
synthesis, expert opinion, and assessment that is used to designate, protect, or restore critical areas.
As defined by WAC 365-195-900 through 365-195-925, best available science is derived from a
process that includes peer-reviewed literature, standard methods, logical conclusions and
reasonable inferences, quantitative analysis, and documented references to produce reliable
information.
“Best management practices” means conservation practices or systems of practices and management
measures that:
1. Control soil loss and reduce water quality degradation caused by nutrients, animal waste, toxins,
and sediment;
2. Minimize adverse impacts to surface water and groundwater flow, circulation patterns, and to
the chemical, physical, and biological characteristics of waters, wetlands, and other fish and
wildlife habitat;
3. Control plant site runoff, spillage or leaks, sludge or water disposal, or drainage from raw
material.
“Buffer (the buffer zone)” means the area adjacent to the outer boundaries of critical areas including
wetlands; habitat conservation areas such as streams, lakes, and marine shorelines; and/or landslide
hazard areas that separates and protects critical areas from adverse impacts associated with
adjacent land uses.
“CAFO” is an acronym for concentrated animal feeding operation.
“CFR” is an acronym for Code of Federal Regulations.
“Channel migration zone (CMZ)” means the area along a river or stream within which the channel can
reasonably be expected to migrate over time as a result of normally occurring processes. It
encompasses that area of current and historic lateral stream channel movement that is subject to
erosion, bank destabilization, rapid stream incision, and/or channel shifting, as well as adjacent
areas that are susceptible to channel erosion. There are three components of the channel migration
zone: (1) the historical migration zone (HMZ) – the collective area the channel occupied in the
historical record; (2) the avulsion hazard zone (AHZ) – the area not included in the HMZ that is at risk
of avulsion over the timeline of the CMZ; and (3) the erosion hazard area (EHA) – the area not
included in the HMZ or the AHZ that is at risk of bank erosion from stream flow or mass wasting over
the timeline of the CMZ. The channel migration zone may not include the area behind a lawfully
constructed flood protection device. Channel migration zones shall be identified in accordance with
guidelines established by the Washington State Department of Ecology.
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“Clearing” means destruction of vegetation by manual, mechanical, or chemical methods and that may
resulting in exposed soils. Clearing includes, but is not limited to, actions such as cutting, felling,
thinning, flooding, killing, poisoning, girdling, uprooting, or burning.
“Commercial fish” means those species of fish that are classified under the Washington State
Department of Fish and Wildlife Food Fish Classification as commercial fish (WAC 220-12-010).
“Compensatory mitigation” means a project for the purpose of mitigating, at an equivalent or greater
level, unavoidable critical area and buffer impacts that remain after all appropriate and practicable
avoidance and minimization measures have been implemented. Compensatory mitigation includes,
but is not limited to: wetland creation, restoration, enhancement, and preservation; stream
restoration and relocation; rehabilitation; and buffer enhancement.
“Conservation” means the prudent management of rivers, streams, wetlands, wildlife and other
environmental resources in order to preserve and protect them. This includes the careful use of
natural resources in order to prevent depletion or harm to the environment.
“Conservation easement” means a legal agreement that the property owner enters into to restrict uses
of the land for purposes of natural resources conservation. The easement is recorded on a property
deed, runs with the land, and is legally binding on all present and future owners of the property.
“Contaminant” means any chemical, physical, biological, or radiological substance that does not occur
naturally in groundwater, air, or soil or that occurs at concentrations greater than those in the
natural levels (Chapter 172-200 WAC).
“County” means Whatcom County, Washington.
“CPAL” is an acronym for Conservation Program on Agriculture Lands.
“Critical aquifer recharge areas” means areas designated by WAC 365-190-080(2) that are determined
to have a critical recharging effect on aquifers (i.e., maintain the quality and quantity of water) used
for potable water as defined by WAC 365-190-030(2).
“Critical area tract” means land held in private ownership and retained in an open undeveloped
condition (native vegetation is preserved) in perpetuity for the protection of critical areas.
Critical Areas. The following areas shall be regarded as critical areas:
1. Critical aquifer recharge areas;
2. Wetlands;
3. Geologically hazardous areas;
4. Frequently flooded areas;
5. Fish and wildlife habitat conservation areas.
“Critical areas report” means a report prepared by a qualified professional or qualified consultant based
on best available science, and the specific methods and standards for technical study required for
each applicable critical area. Geotechnical reports and hydrogeological reports are critical area
reports specific to geologically hazardous areas and critical aquifer recharge areas, respectively.
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“Critical facilities (essential facilities)” means buildings and other structures that are intended to remain
operational in the event of extreme environmental loading from flood, wind, snow or earthquakes
pursuant to the most recently adopted International Building Code (IBC).
“Critical habitat” means habitat areas with which endangered, threatened, sensitive or monitored plant,
fish, or wildlife species have a primary association (e.g., feeding, breeding, rearing of young,
migrating). Such areas are identified herein with reference to lists, categories, and definitions
promulgated by the Washington State Department of Fish and Wildlife as identified in WAC 232-12011 or 232-12-014; in the Priority Habitat and Species (PHS) Program of the Department of Fish and
Wildlife; or by rules and regulations adopted by the U.S. Fish and Wildlife Service, National Marine
Fisheries Service, or other agency with jurisdiction for such designations.
“Critical saltwater habitat” includes all kelp beds, eelgrass beds, spawning and holding areas for forage
fish, such as Pacific herring, surf smelt and Pacific sandlance; subsistence, commercial and
recreational shellfish beds; mudflats, intertidal habitats with vascular plants; and areas with which
priority species have a primary association.
“Cumulative impact” means effects on the environment that are caused by the combined results of past,
current and reasonably foreseeable future activities. Evaluation of such cumulative impacts should
consider: (1) current circumstances affecting the critical area and relevant natural processes; (2)
reasonably foreseeable future development that may affect the critical area; and (3) beneficial
effects of any established regulatory programs under other local, state, and federal laws.
“Debris flow” means a moving mass of rock fragments, soil, and mud, more than half of the particles
being larger than sand size; a general term that describes a mass movement of sediment mixed with
water and air that flows readily on low slopes.
“Debris torrent” means a violent and rushing mass of water, logs, boulders and other debris.
“Deepwater habitats” means permanently flooded lands lying below the deepwater boundary of
wetlands. Deepwater habitats include environments where surface water is permanent and often
deep, so that water, rather than air, is the principal medium in which the dominant organisms live.
The boundary between wetland and deepwater habitat in the marine and estuarine systems
coincides with the elevation of the extreme low water of spring tide; permanently flooded areas are
considered deepwater habitats in these systems. The boundary between wetland and deepwater
habitat in the riverine and lacustrine systems lies at a depth of two meters (6.6 feet) below low
water; however, if emergent vegetation, shrubs, or trees grow beyond this depth at any time, their
deepwater edge is the boundary.
“Delineation” means the precise determination of wetland/non-wetland boundaries in the field according to the application of the specific method described in the Corps of Engineers Wetlands
Delineation Manual, 1987 Edition, as amended, and the Western Mountains, Valleys, and Coast
Region Supplement (Version 2.0) 2010, or as revised.
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Designated Species, Federal. Federally designated endangered and threatened species are those fish
and wildlife species identified by the U.S. Fish and Wildlife Service and the National Marine Fisheries
Service that are in danger of extinction or threatened to become endangered. The U.S. Fish and
Wildlife Service and the National Marine Fisheries Service should be consulted for current listing
status.
Designated Species, State. State designated endangered, threatened, and sensitive species are those fish
and wildlife species native to the state of Washington identified by the Washington Department of
Fish and Wildlife, that are in danger of extinction, threatened to become endangered, vulnerable or
declining and are likely to become endangered or threatened in a significant portion of their range
within the state without cooperative management or removal of threats. State designated
endangered, threatened, and sensitive species are periodically recorded in WAC 232-12-014 (state
endangered species) and WAC 232-12-011 (state threatened and sensitive species). The State
Department of Fish and Wildlife maintains the most current listing and should be consulted for
current listing status.
“Development” means any land use activity, action, or manmade change to improved or unimproved
real estate, including but not limited to buildings or other structures, site work, and installation of
utilities; land division, binding site plans, and planned unit developments; dredging, drilling,
dumping, filling, grading, clearing, or removal of any sand, gravel, or minerals; shoreline stabilization
works, driving of piling, placing of obstructions; or any project of a permanent or temporary nature
that interferes with the normal public use of the surface of the waters overlying lands subject to the
act at any stage of water level. "Development" does not include dismantling or removing structures
if there is no other associated development or redevelopment.any activity that requires federal,
state, or local approval for the use or modification of land or its resources. These activities include,
but are not limited to: subdivisions and short subdivisions; binding site plans; planned unit
developments; variances; shoreline substantial development permits and exemptions; clearing
activity; fill and grade work; activity conditionally allowed; building or construction; revocable
encroachment permits; and septic approval.
“Director” means the director of the Whatcom County Department of Planning and Development
Services, or his/her designee.
“Ditch” or “drainage ditch” means an artificially created watercourse constructed to convey surface or
groundwater. Ditches are graded (manmade) channels installed to collect and convey water to or
from fields and roadways. Ditches may include:
1. Irrigation ditches;
2. Waste ways;
3. Drains;
4. Outfalls;
5. Operational spillways;
6. Channels;
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7. Stormwater runoff facilities; or
8. Other wholly artificial watercourses.
This definition is not meant to include artificial water courses that conveys or historically conveyed
(prior to human alteration) waters of the state, is used by anadromous or other fish populations, or
flows directly into shellfish habitat conservation areas.
“Emergency activities” means those activities which require immediate action within a time too short to
allow full compliance with this chapter due to an unanticipated and imminent threat to public
health, safety or the environment. Emergency construction does not include development of new
permanent protective structures where none previously existed. All emergency construction shall be
consistent with the policies of Chapter 90.58 RCW and this chapter. As a general matter, flooding or
other seasonal events that can be anticipated and may occur but that are not imminent are not an
emergency.
“Emergent wetland” means a wetland with at least 30% percent of the surface area covered by erect,
rooted, herbaceous vegetation as the uppermost vegetative strata.
“Enhancement” means actions performed within an existing degraded critical area and/or buffer to
intentionally increase or augment one or more functions or values of the existing critical area or
buffer. Enhancement actions include, but are not limited to, increasing plant diversity and cover,
increasing wildlife habitat and structural complexity (snags, woody debris), installing
environmentally compatible erosion controls, or removing nonindigenous plant or animal species.
“Erosion” means a process whereby wind, rain, water and other natural agents mobilize, transport, and
deposit soil particles.
“Erosion hazard areas” means lands or areas underlain by soils identified by the U.S. Department of
Agriculture Natural Resource Conservation Service (NRCS) as having “severe” or “very severe”
erosion hazards and areas subject to impacts from lateral erosion related to moving water such as
river channel migration and shoreline retreat.
“Estuarine wetland” means the zero-gradient sector of a stream where it flows into a standing body of
water together with associated natural wetlands; tidal flows reverse flow in the wetland twice daily,
determining its upstream limit. It is characterized by low bank channels (distributaries) branching off
the main stream to form a broad, near-level delta; bank; bed and delta materials are silt and clay;
banks are stable; vegetation ranges from marsh to forest; and water is usually brackish due to daily
mixing and layering of fresh and salt water.
“Exotic” means any species of plants or animals that is not indigenous to the area.
“Farm pond” means an open water depression created from a non-wetland site in connection with
agricultural activities.
“Feasible” means an action, such as a development project, mitigation, or preservation requirement
that meets all of the following conditions:
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1. The action can be accomplished with technologies and methods that have been used in the past
in similar circumstances, or studies or tests have demonstrated in similar circumstances that
such approaches are currently available and likely to achieve the intended results;
2. The action provides a reasonable likelihood of achieving its intended purpose; and
3. The action does not physically preclude achieving the project’s primary intended legal use.
In cases where this chapter requires certain actions “unless they are infeasible,” the burden of
proving infeasibility is on the applicant/ proponent. In determining an action’s infeasibility, the
County may weigh the action’s relative costs and public benefits, considered in the short- and longterm time frames.
“Feasible alternative” means an action, such as development, mitigation, or restoration, that meets all
of the following conditions: (1) the action can be accomplished with technologies and methods that
have been used in the past in similar circumstances, or studies or tests have demonstrated in similar
circumstances that such approaches are currently available and likely to achieve the intended
results; (2) the action provides a reasonable likelihood of achieving its intended purpose; and (3) the
action does not physically preclude achieving the project’s primary intended legal use. Feasibility
shall take into account both short- and long-term monetary and nonmonetary costs and benefits.
“Fen” means a mineral-rich wetland formed in peat that has a neutral to alkaline pH. Fens are wholly or
partly covered with water and dominated by grass-like plants, grasses, and sedges.
“Fill material” means any solid or semisolid material, including rock, sand, soil, clay, plastics,
construction debris, wood chips, overburden from mining or other excavation activities, and
materials used to create any structure or infrastructure that, when placed, changes the grade or
elevation of the receiving site.
“Filling” means the act of transporting or placing by any manual or mechanical means fill material from,
to or on any soil surface, including temporary stockpiling of fill material.
“Fish and wildlife habitat conservation areas” are areas that serve a critical role in sustaining needed
habitats and species for the functional integrity of the ecosystem, and which, if altered, may reduce
the likelihood that the species will persist over the long term. These areas may include, but are not
limited to: rare or vulnerable ecological systems, communities, and habitat or habitat elements
including seasonal ranges, breeding habitat, winter range, and movement corridors; and areas with
high relative population density or species richness. Counties and cities may also designate locally
important habitats and species. “Fish and wildlife habitat conservation areas” does not include such
artificial features or constructs as irrigation delivery systems, irrigation infrastructure, irrigation
canals, or drainage ditches that lie within the boundaries of, and are maintained by, a port district or
an irrigation district or company unless they meet the qualifications of WCC 16.16.710(B).
“Fish habitat” means a complex of physical, chemical, and biological conditions that provide the lifesupporting and reproductive needs of a species or life stage of fish. Although the habitat
requirements of a species depend on its age and activity, the basic components of fish habitat in
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rivers, streams, ponds, lakes, estuaries, marine waters, and nearshore areas include, but are not
limited to, the following:
1. Clean water and appropriate temperatures for spawning, rearing, and holding;
2. Adequate water depth and velocity for migrating, spawning, rearing, and holding, including offchannel habitat;
3. Abundance of bank and in-stream structures to provide hiding and resting areas and stabilize
stream banks and beds;
4. Appropriate substrates for spawning and embryonic development. For stream- and lakedwelling fishes, substrates range from sands and gravel to rooted vegetation or submerged
rocks and logs. Generally, substrates must be relatively stable and free of silts or fine sand;
5. Presence of riparian vegetation as defined in this article. Riparian vegetation creates a transition
zone, which provides shade and food sources of aquatic and terrestrial insects for fish;
6. Unimpeded passage (i.e., due to suitable gradient and lack of barriers) for upstream and
downstream migrating juveniles and adults.
“Flood” or “flooding” means a general and temporary condition of partial or complete inundation of
normally dry land areas from the overflow of inland waters and/or the unusual and rapid
accumulation of runoff of surface waters from any source.
"Floodplain" is synonymous with one hundred-year floodplain and means that land area susceptible to
inundation with a one percent chance of being equaled or exceeded in any given year. The limit of
this area shall be based upon flood ordinance regulation maps or a reasonable method which meets
the objectives of the act. “Floodplain” means the total land area adjoining a river, stream,
watercourse, or lake subject to inundation by the base flood.
"Floodway" means the area, as identified in a master program, that either: (a) Has been established in
federal emergency management agency flood insurance rate maps or floodway maps; or (b)
Consists of those portions of a river valley lying streamward from the outer limits of a watercourse
upon which flood waters are carried during periods of flooding that occur with reasonable
regularity, although not necessarily annually, said floodway being identified, under normal
condition, by changes in surface soil conditions or changes in types or quality of vegetative ground
cover condition, topography, or other indicators of flooding that occurs with reasonable regularity,
although not necessarily annually. Regardless of the method used to identify the floodway, the
floodway shall not include those lands that can reasonably be expected to be protected from flood
waters by flood control devices maintained by or maintained under license from the federal
government, the state, or a political subdivision of the state. “Floodway” means the channel of a
river or other watercourse and the adjacent land area that must be reserved in order to discharge
the base flood without cumulatively increasing the surface water elevation more than one foot. Also
known as the “zero rise floodway.”
“Forested wetland” means a wetland with at least 30% percent of the surface area covered by woody
vegetation greater than 20 feet in height, excluding monotypic stands of red alder or cottonwood
that average eight inches in diameter at breast height or less.
123

Comment [CES97]: Revised per language of
WAC 173-26-020(20).
Comment [P/C98]: P/C moved to approve.
Carries 9-0

Exhibit F

Planning Commission Approved Draft with DOE Required & Recommended Edits
and Council Edits

SMP Update – WCC Ch. 16.16 Amendments

December 7, 2021

“Frequently flooded areas” means lands in the floodplain subject to a one percent1% or greater chance
of flooding in any given year and those lands that provide important flood storage, conveyance and
attenuation functions, as determined by the County in accordance with WAC 365-190-080(3).
Classifications of frequently flooded areas include, at a minimum, the “special flood hazard area”
designations of the Federal Emergency Management Agency and the National Flood Insurance
Program.
“Function assessment” or “functions and values assessment” means a set of procedures, applied by a
qualified consultant, to identify the ecological functions being performed in a wetland or other
critical area, usually by determining the presence of certain characteristics, and determining how
well the critical area is performing those functions. Function assessments can be qualitative or
quantitative and may consider social values potentially provided by the wetland or other critical
area. Function assessment methods must be consistent with best available science.
“Functions” means the processes or attributes provided by areas of the landscape (e.g., wetlands, rivers,
streams, and riparian areas) including, but not limited to, habitat diversity and food chain support
for fish and wildlife, groundwater recharge and discharge, high primary productivity, low flow
stream water contribution, sediment stabilization and erosion control, storm and flood water
attenuation and flood peak desynchronization, and water quality enhancement through biofiltration
and retention of sediments, nutrients, and toxicants. These beneficial roles are not listed in order of
priority.
“Functions, services, and value” means the beneficial functions that critical areas perform, the services
they provide humans, and the values people derive from these roles including, but not limited to,
water quality protection and enhancement, fish and wildlife habitat, food chain support, flood
storage, conveyance and attenuation, groundwater recharge and discharge, erosion control, wave
attenuation, protection from hazards, providing historical and archaeological resources, noise and
visual screening, open space, and recreation. These beneficial roles are not listed in order of priority.
“Game fish” means those species of fish that are classified by the Washington State Department of
Wildlife as game fish (WAC 232-12-019).
“Geologically hazardous areas” means areas that, because of their susceptibility to erosion, sliding,
earthquake, or other geological events, are not suited to the siting of commercial, residential, or
industrial development consistent with public health or safety concerns.
“Gradient” means a degree of inclination, or a rate of ascent or descent, of an inclined part of the
earth’s surface with respect to the horizontal; the steepness of a slope. It is expressed as a ratio
(vertical to horizontal), a fraction (such as meters/kilometers or feet/miles), a percentage (of
horizontal distance), or an angle (in degrees).
“Grading” means any excavating or filling of the earth’s surface or combination thereof.
“Grazable acres” means both pasture and hay land as described in the Whatcom County Standard Farm
Conservation Planning Workbook.
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“Groundwater” means all water that exists beneath the land surface or beneath the bed of any stream,
lake or reservoir, or other body of surface water within the boundaries of the state, whatever may
be the geological formation or structure in which such water stands or flows, percolates or otherwise moves (Chapter 90.44 RCW).
“Groundwater management area” means a specific geographic area or subarea designated pursuant to
Chapter 173-100 WAC for which a groundwater management program is required.
“Groundwater management program” means a comprehensive program designed to protect
groundwater quality, to assure groundwater quantity, and to provide for efficient management of
water resources while recognizing existing groundwater rights and meeting future needs consistent
with local and state objectives, policies and authorities within a designated groundwater
management area or subarea and developed pursuant to Chapter 173-100 WAC.
“Growing season” means the portion of the year when soil temperatures are above biologic zero (41
degrees Fahrenheit).
“Growth Management Act” means Chapters 36.70A and 36.70B RCW, as amended.
“Habitats of local importance” designated as fish and wildlife habitat conservation areas include those
areas found to be locally important by Whatcom County pursuant to WCC 16.16.710(C)(12).
“Hazard tree” (outside the shoreline jurisdiction) means a tree whose risk evaluation, as determined
through a Whatcom County approved tree risk assessment method, is high. Risk evaluation is the
combined measurement of: tree failure identification, probability of failure, potential damage to
permanent physical improvements to property causing personal injury, and consequences. A tree
that constitutes an airport hazard is considered a hazard tree. A hazard tree whose failure is
imminent and consequences of damage to permanent physical improvements to property causing
personal injury are significant is considered an emergency. “Imminent” in this instance means failure
has started or is most likely to occur in the near future, even if there is no significant wind or
increased load. Imminent may be determined by a qualified consultant (defined in this section) or
when mutually agreed upon by a landowner and Whatcom County.
“Hazard tree” (within the shoreline jurisdiction) means any tree that is susceptible to immediate fall due
to its condition (damaged, diseased, or dead) or other factors, and which because of its location is at
risk of damaging permanent physical improvements to property or causing personal injury.
“Hazardous substance” means any liquid, solid, gas, or sludge, including any material, substance,
product, commodity, or waste, regardless of quantity, that exhibits any of the physical, chemical or
biological properties described in WAC 173-303-090 or 173-303-100.
“High intensity land use” means land use that includes the following uses or activities: commercial,
urban, industrial, institutional, retail sales, residential (more than one unit/acre), high-intensity new
agriculture (dairies, nurseries, greenhouses, raising and harvesting crops requiring annual tilling,
raising and maintaining animals), high-intensity recreation (golf courses, ball fields), hobby farms,
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and Class IV special forest practices, including the building of logging roads (note that pursuant to
WCC 16.16.230(A), all other forest practices are exempt from this chapter).
“Hydraulic project approval (HPA)” means a permit issued by the State Department of Fish and Wildlife
for modifications to waters of the state in accordance with Chapter 75.20 RCW.
“Hydric soil” means a soil that is or has been saturated, flooded or ponded long enough during the
growing season to develop anaerobic conditions in the upper part. The presence of hydric soil shall
be determined following the methods described in the NRCS “Field Indicators of Hydric Soils”
Version 7, and/or the Corps of Engineers Wetlands Delineation Manual, as amended.
“Hydrologic soil groups” means soils grouped according to their runoff-producing characteristics under
similar storm and cover conditions. Properties that influence runoff potential are depth to
seasonally high water table, intake rate and permeability after prolonged wetting, and depth to a
low permeable layer. Hydrologic soil groups are normally used in equations that estimate runoff
from rainfall, but can be used to estimate a rate of water transmission in soil. There are four
hydrologic soil groups:
1. Low runoff potential and a high rate of infiltration potential;
2. Moderate infiltration potential and a moderate rate of runoff potential;
3. Slow infiltration potential and a moderate to high rate of runoff potential; and
4. High runoff potential and very slow infiltration and water transmission rates.
“Hydrophytic vegetation” means macrophytic plant life growing in water or on a substrate that is at
least periodically deficient in oxygen as a result of excessive water content.
“Hyporheic zone” means the saturated zone located beneath and adjacent to streams that contain some
proportion of surface water from the surface channel. The hyporheic zone serves as a filter for
nutrients, as a site for macroinvertebrate production important in fish nutrition and provides other
functions related to maintaining water quality.
“Impervious surface” means a hard surface area that either prevents or retards the entry of water into
the soil mantle as under natural conditions prior to development or that causes water to run off the
surface in greater quantities or at an increased rate of flow compared to natural conditions prior to
development. Common impervious surfaces may include, but are not limited to, roof tops,
walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads,
packed earthen materials, and oiled macadam or other surfaces which similarly impede the natural
infiltration of stormwater. Impervious surfaces do not include surface created through proven low
impact development techniques.
“In-kind compensation” means to replace critical areas with substitute areas whose characteristics and
functions mirror those destroyed or degraded by a regulated activity.
“Infiltration” means the downward entry of water into the immediate surface of soil.
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“Intertidal zone” means the substratum from extreme low water of spring tides to the upper limit of
spray or influence from ocean-derived salts. It includes areas that are sometimes submerged and
sometimes exposed to air, mud and sand flats, rocky shores, salt marshes, and some terrestrial
areas where salt influences are present.
“Invasive species” means a species that is: (1) nonnative (or alien) to Whatcom County, and (2) whose
introduction causes or is likely to cause economic or environmental harm or harm to human health.
Invasive species can be plants, animals, and other organisms (e.g., microbes). Human actions are the
primary means of invasive species introductions.
“Lahar” means a mudflow and debris flow originating from the slopes of a volcano.
“Lahar hazard area” means areas that have been or potentially could be inundated by lahars or other
types of debris flows, according to a map showing volcano hazards from Mount Baker, Washington.
“Lake” means a naturally or artificially created body of deep (generally greater than 6.6 feet) open water
that persists throughout the year. A lake is larger than a pond, greater than one acre in size, equal to
or greater than 6.6 feet in depth, and has less than 30% percent aerial coverage by trees, shrubs, or
persistent emergent vegetation. A lake is bounded by the ordinary high water mark or the extension
of the elevation of the lake’s ordinary high water mark with the stream where the stream enters the
lake.
“Landfill” means a disposal facility or part of a facility at which solid waste is permanently placed in or on
land including facilities that use solid waste as a component of fill.
“Landslide” means a general term covering a wide variety of mass movement landforms and processes
involving the downslope transport, under gravitational influence of soil and rock material en masse;
included are debris flows, debris avalanches, earthflows, mudflows, slumps, mudslides, rock slides,
and rock falls.
“Landslide hazard areas” means areas that, due to a combination of site conditions like slope inclination
and relative soil permeability, are susceptible to mass wasting.
“Low intensity land use” means land use that includes the following uses or activities: forestry (cutting
of trees only), low intensity open space (such as passive recreation and natural resources
preservation), and unpaved trails, utility corridors without maintenance roads and little or no
vegetation management, or similar uses that do not require land disturbance.
“LWD” is an acronym for large woody debris.
“Maintenance or repair” means those usual activities required to prevent a decline, lapse or cessation
from a lawfully established condition or to restore the character, scope, size, and design of a
serviceable area, structure, or land use to a state comparable to its previously authorized and
undamaged condition. This does not include any activities that change the character, scope, or size
of the original structure, facility, utility or improved area beyond the original design.
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“Major development” means any project for which a major project permit is required pursuant to WCC
Chapter 20.88 WCC. For the purposes of this chapter, “major development” shall also mean any
project associated with an existing development for which a major development permit has been
required or other existing legally nonconforming development for which a major development
permit would otherwise be required if developed under the current land use regulations outlined in
WCC Title 20.
“Mass wasting” means downslope movement of soil and rock material by gravity. This includes soil
creep, erosion, and various types of landslides, not including bed load associated with natural
stream sediment transport dynamics.
“Mature forested wetland” means a wetland with an overstory dominated by mature trees having a
wetland indicator status of facultative (FAC), facultative-wet (FACW), or obligate (OBL). Mature trees
are considered to be at least 21 inches in diameter at breast height.
“Maximum credible event” means the largest debris flow event that can be hypothesized from geologic
processes within a watershed above an alluvial fan with consideration of the volume of sediment
and debris that would be available within the drainage combined with material from landslides that
would enter the drainage, and the volume of water that could become trapped behind and within
the debris flow or dammed within the drainage.
“May” means the action is allowable, provided it conforms to the provisions of this title.
“Mean annual flow” means the average flow of a river or stream (measured in cubic feet per second)
from measurements taken throughout the year. If available, flow data for the previous 10 years
should be used in determining mean annual flow.
“Mitigation” means individual actions that may include a combination of the following measures, listed
in order of preference:
1. Avoiding an impact altogether by not taking a certain action or parts of actions;
2. Minimizing impacts by limiting the degree or magnitude of an action and its implementation;
3. Rectifying impacts by repairing, rehabilitating, or restoring the affected environment;
4. Reducing or eliminating an impact over time by preservation and maintenance operations
during the life of the action;
5. Compensating for an impact by replacing or providing substitute resources or environments;
and
6. Monitoring the mitigation and taking remedial action when necessary.
“Mitigation bank” means a site where wetlands or similar habitats are restored, created, enhanced, or in
exceptional circumstances, preserved, expressly for the purpose of providing compensatory
mitigation in advance of authorized impacts to aquatic resources.
“Mitigation bank instrument” means the documentation of agency and bank sponsor concurrence on
the objectives and administration of the bank. The “bank instrument” describes in detail the physical
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and legal characteristics of the bank, including the service area, and how the bank will be
established and operated.
“Mitigation bank review team” or “MBRT” means an interagency group of federal, state, tribal and local
regulatory and resource agency representatives that are invited to participate in negotiations with
the bank sponsor on the terms and conditions of the bank instrument.
“Mitigation bank review team process” or “MBRT process” means a process in which the County and
other agencies strive to reach consensus with the MBRT members on the terms, conditions, and
procedural elements of the bank instrument.
“Mitigation bank sponsor” means any public or private entity responsible for establishing and, in most
circumstances, operating a bank.
“Mitigation plan” means a detailed plan indicating actions necessary to mitigate adverse impacts to
critical areas.
“Moderate intensity land use” means land use that includes the following uses or activities: residential
(one unit/gross acre or less), moderate-intensity open space (parks with biking, jogging, etc.),
moderate-intensity new agriculture (orchards, and hay fields, nurseries, raising and harvesting crops
requiring annual tilling), and paved trails, building of logging roads, and utility corridors or rights-ofway shared by several utilities and including access/maintenance roads.
“Monitoring” means evaluating the impacts of development proposals over time on the biological,
hydrological, pedological, and geological elements of ecosystem functions and processes, and/or
assessing the performance of required mitigation measures through the collection and analysis of
data by various methods for the purpose of understanding and documenting changes in natural
ecosystems and features compared to baseline or pre-project conditions and/or reference sites.
“Native vegetation” means plant species that are indigenous to Whatcom County and the local area.
“Nearshore habitat” means the zone that extends seaward from the marine shoreline to a water depth
of approximately 20 meters (66 feet). Nearshore habitat is rich biologically, providing important
habitat for a diversity of plant and animal species.
“No net loss” means the maintenance of the aggregate total of the County’s critical area functions and
values as achieved through a case-by-case review of development proposals. Each project shall be
evaluated based on its ability to meet the no net loss goal.
“Off-site mitigation” means to replace critical areas away from the site on which a critical area has been
adversely impacted by a regulated activity.
“Ongoing agriculture” means those activities conducted on lands defined in RCW 84.34.020(2), and
those activities involved in the production of crops and livestock, including, but not limited to,
operation and maintenance of existing farm and stock ponds or drainage ditches, irrigation systems,
changes between agricultural activities, and maintenance or repair of existing serviceable structures
and facilities. Activities that bring an area into agricultural use are not part of an ongoing activity. An
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operation ceases to be ongoing when the area on which it was conducted has been converted to a
nonagricultural use, or has lain idle for more than five consecutive years unless that idle land is
registered in a federal or state soils conservation program. Forest practices are not included in this
definition.
“Ordinary high water mark” means the mark or line on all lakes, rivers, streams, and tidal water that will
be found by examining the beds and banks and ascertaining where the presence and action of
waters are so common and usual and so long continued in all ordinary years, as to mark upon the
soil a character distinct from that of the abutting upland in respect to vegetation
(RCW 90.58.030(2)(b)).
“Person” means any individual, trustee, executor, other fiduciary, corporation, firm, partnership,
association, organization, or other entity, either public or private, acting as a unitcooperative, public
or municipal corporation, state agency or local governmental unit, however designated, or Indian
nation or tribe.
“Planned unit development (PUD)” means one or a group of specified uses, such as residential, resort,
commercial or industrial, to be planned and constructed as a unit. Zoning or subdivision regulations
with respect to lot size, building bulk, etc., may be varied to allow design innovations and special
features in exchange for additional and/or superior site amenities or community benefits.
“Planning advisor” means those qualified individuals who have technical experience and training
necessary to prepare conservation farm plans for agricultural lands and who have been certified a
technical service provider by the USDA Natural Resources Conservation Service
(see http://techreg.usda.gov) and signed the practice and confidentiality agreement.
“Pond” means an open body of water, generally equal to or greater than 6.6 feet deep, that persists
throughout the year and occurs in a depression of land or expanded part of a stream and has less
than 30% percent aerial coverage by trees, shrubs, or persistent emergent vegetation. Ponds are
generally smaller than lakes. Farm ponds, ponds built for the primary purpose of combating fires,
stormwater facilities, and beaver ponds less than two years old are excluded from this definition.
“Potable” means water that is suitable for drinking by the public (Chapter 246-290 WAC).
“Preservation” means actions taken to ensure the permanent protection of existing, ecologically
important critical areas and/or buffers that the County has deemed worthy of long-term protection.
“Primary association” means the use or potential use of a habitat area by a listed or priority species for
breeding/spawning, rearing young, resting, roosting, feeding, foraging, and/or migrating on a
frequent and/or regular basis during the appropriate season(s) as well as habitats that are used less
frequently/regularly but which provide for essential life cycle functions such as
breeding/nesting/spawning.
“Priority habitat” means a habitat type with unique or significant value to one or more species. An area
classified and mapped as priority habitat must have one or more of the following attributes:
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comparatively high fish or wildlife density; comparatively high fish or wildlife species diversity; fish
spawning habitat; important wildlife habitat; important fish or wildlife seasonal range; important
fish or wildlife movement corridor; rearing and foraging habitat; important marine mammal
haulout; refuge; limited availability; high vulnerability to habitat alteration; unique or dependent
species; or shellfish bed. A priority habitat may be described by a unique vegetation type or by a
dominant plant species that is of primary importance to fish and wildlife (such as oak woodlands or
eelgrass meadows). A priority habitat may also be described by a successional stage (such as old
growth and mature forests). Alternatively, a priority habitat may consist of a specific habitat
element (such as a consolidated marine/estuarine shoreline, talus slopes, caves, snags) of key value
to fish and wildlife. A priority habitat may contain priority and/or nonpriority fish and wildlife
(WAC 173-26-020(24)).
“Priority species” means wildlife species of concern due to their population status and their sensitivity to
habitat alteration, as defined by the Washington State Department of Fish and Wildlife.
“Project” means any proposed or existing activity regulated by Whatcom County.
“Project permit” or “project permit application” means any land use or environmental permit or
approval required by Whatcom County, including, but not limited to, building permits, subdivisions,
binding site plans, planned unit developments, conditional uses, shoreline substantial development
permits, variances, lot consolidation relief, site plan review, permits or approvals authorized by a
comprehensive plan or subarea plan.
“Qualified professional” or “qualified consultant” means a person with experience and training with
expertise appropriate for the relevant critical area subject in accordance with WAC 365-195-905(4).
A qualified professional must have obtained a B.S. or B.A. or equivalent degree in biology, soil
science, engineering, environmental studies, fisheries, geology, geomorphology or a related field,
and related work experience, and meet the following criteria:
1. Is listed on a roster of qualified professionals or qualified consultants prepared by the PDS
Natural Resource SupervisorDirector and made available to the public.
2. A qualified professional for wetlands must have a degree in wildlife biology, ecology, soil
science, botany, or a closely related field and a minimum of five years of professional experience
in wetland delineation and assessment associated with wetland ecology in the Pacific Northwest
or comparable systems. The following is required to be submitted to be placed on the roster:
a. Curriculum vitae or resume;
b. Three complete and approved wetland delineations (as primary author on at least one),
conducted in accordance with the U.S. Army Corps of Engineers Wetlands Delineation
Manual, 1987, or as amended; and
c. One complete and approved wetland delineation using the U.S. Army Corps of Engineers
Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Western
Mountains, Valleys, and Coast Region, 2010, or as amended. Successful completion of a
wetland class using this manual may be substituted for this requirement.
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3. A qualified professional for habitat conservation areas must have a degree in wildlife biology,
ecology, fisheries, or a closely related field and a minimum of three years of professional
experience related to the subject species/habitat type or approved equivalent work experience.
4. A qualified professional for geologically hazardous areas must be a professional engineering
geologist or geotechnical engineer, licensed in the state of Washington.
5. A qualified professional for critical aquifer recharge areas means a Washington State licensed
hydrogeologist, geologist, or engineer.
6. A qualified professional for tree risk assessment means a certified arborist or certified tree
professional with a current ISA Tree Risk Assessment Qualification.
7. Anyone who has had their professional licensure or certification revoked for violations of the
provisions of their profession does not meet the definition of a qualified professional or
qualified consultant.
“RCW” is an acronym for Revised Code of Washington.
“Reasonable use” means a property that is deprived of all reasonable use when the owner can realize no
reasonable return on the property or make any productive use of the property. “Reasonable return”
does not mean a reduction in value of the land, or a lack of a profit on the purchase and sale of the
property, but rather, where there can be no beneficial use of the property; and which is attributable
to the implementation of the critical areas ordinance.
“Reasonable use exception” means an exception to the standards of this title that allows for any one of
the uses allowed within a given zoning designation which cannot otherwise conform to the
requirements set forth in this title, including the variance criteria; that have the least impact on the
critical areas found on the subject property.
“Recharge” means the process involved in the absorption and addition of water from the unsaturated
zone to groundwater.
“Reestablishment” means the manipulation of the physical, chemical, or biological characteristics of a
site with the goal of returning natural or historic functions to a former critical area. Reestablishment
results in rebuilding a former critical area and results in a gain in acres and functions. Activities could
include removing fill, plugging ditches, or breaking drain tiles.
“Rehabilitation” means the manipulation of the physical, chemical, or biological characteristics of a site
with the goal of repairing natural or historic functions and processes of a degraded critical area.
Rehabilitation results in a gain in function but does not result in a gain in area. Activities could
involve breaching a dike to reconnect wetlands to a floodplain or returning tidal influence to a
wetland.
“Resident fish” means a fish species that completes all stages of its life cycle within freshwater and
frequently within a local area.
“Restoration” means measures taken to restore an altered or damaged natural feature, including:
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1. Active steps taken to restore damaged wetlands, streams, protected habitat, or their buffers to
the functioning condition that existed prior to an unauthorized alteration; and
2. Actions performed to reestablish structural and functional characteristics of a critical area that
have been lost by alteration, past management activities, or catastrophic events.
“Retroactive Permit” means a permit applied for after the development, use, or activity has occurred,
generally to bring such development, use, or activity into compliance through code enforcement.
“Rills” means steep-sided channels resulting from accelerated erosion. A rill is generally a few inches
deep and not wide enough to be an obstacle to farm machinery. Rill erosion tends to occur on
slopes, particularly steep slopes with poor vegetative cover.
“Riparian corridor” or “riparian zone” means the area adjacent to a water body (stream, lake or marine
water) that contains vegetation that influences the aquatic ecosystem, nearshore area and/or fish
and wildlife habitat by providing shade, fine or large woody material, nutrients, organic debris,
sediment filtration, and terrestrial insects (prey production). Riparian areas include those portions of
terrestrial ecosystems that significantly influence exchanges of energy and matter with aquatic
ecosystems (i.e., zone of influence). Riparian zones provide important wildlife habitat. They provide
sites for foraging, breeding and nesting; cover to escape predators or weather; and corridors that
connect different parts of a watershed for dispersal and migration.
“Riparian vegetation” means vegetation that tolerates and/or requires moist conditions and periodic
free-flowing water, thus creating a transitional zone between aquatic and terrestrial habitats which
provides cover, shade and food sources for aquatic and terrestrial insects for fish species. Riparian
vegetation and their root systems stabilize stream banks, attenuate high water flows, provide
wildlife habitat and travel corridors, and provide a source of limbs and other woody debris to
terrestrial and aquatic ecosystems, which, in turn, stabilize stream beds.
“Scrub-shrub wetland” means a wetland with at least 30% percent of its surface area covered by woody
vegetation less than 20 feet in height as the uppermost strata.
“Seiche” is a standing wave in an enclosed or partially enclosed body of water. Seiches are typically
caused when strong winds and rapid changes in atmospheric pressure push water from one end of a
body of water to the other. When the wind stops, the water rebounds to the other side of the
enclosed area. The water then continues to oscillate back and forth for hours or even days. In a
similar fashion, earthquakes, tsunamis, or severe storm fronts may also cause seiches along ocean
shelves and ocean harbors. Seiches and seiche-related phenomena have been observed on lakes,
reservoirs, swimming pools, bays, harbors and seas. The key requirement for formation of a seiche is
that the body of water be at least partially bounded, allowing the formation of the standing wave.
“Seismic hazard areas” means areas that are subject to severe risk of damage as a result of earth-quakeinduced ground shaking, slope failure, settlement, or soil liquefaction.
“SEPA” is a commonly used acronym for the State Environmental Policy Act.
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“Shellfish” means invertebrates of the phyla Arthropoda (class Crustacea), Mollusca (class Pelecypoda)
and Echinodermata.
“Shellfish habitat conservation areas” means all public and private tidelands suitable for shellfish, as
identified by the Washington State Department of Health classification of commercial growing
areas, and those recreational harvest areas as identified by the Washington State Department of
Ecology are designated as shellfish habitat conservation areas pursuant to WAC 365-190-80. Any
area that is or has been designated as a shellfish protection district created under
Chapter 90.72 RCW is also a shellfish habitat conservation area.
“Shellfish protection district” means the Drayton Harbor shellfish protection district (DHSPD) and the
Portage Bay shellfish protection district (PBSPD) (WCC Chapter 16.20 WCC), or other area formed by
the County based on RCW Title 90, in response to State Department of Health (DOH) closures or
downgrades of a commercial shellfish growing area due to a degradation of water quality as a result
of pollution. These areas include the watershed draining to the shellfish beds as part of the shellfish
habitat conservation area.
“Shorelands” or “shoreland areas” means those lands extending landward for 200 feet in all directions
as measured on a horizontal plane from the ordinary high water mark; floodways and contiguous
floodplain areas landward 200 feet from such floodways; and all wetlands and river deltas
associated with the streams, lakes and tidal waters which are subject to the provisions of
Chapter 90.58RCW.
“Shoreline” (Shoreline Management Act) means all of the water areas of the state, including reservoirs
and their associated wetlands, together with lands underlying them, except:
1. Shorelines on segments of streams upstream from a point where the mean annual flow is 20
cubic feet per second or less and the wetlands associated with such upstream segments; and
2. Shorelines on lakes less than 20 acres in size and wetlands associated with such small lakes.
“Shorelines” means all of the water areas of the state as defined in RCW 90.58.030, including reservoirs
and their associated shorelands, together with the lands underlying them, except:
1. Shorelines of statewide significance;
2. Shorelines on segments of streams upstream of a point where the mean annual flow is 20 cubic
feet per second (cfs) or less and the wetlands associated with such upstream segments; and
3. Shorelines on lakes less than 20 acres in size and wetlands associated with such small lakes.
“Shoreline Jurisdiction.” See WCC 23.20.010.
“Shorelines of statewide significance” means those areas defined in RCW 90.58.030(2)(e).
“Shorelines of the state” means the total of all “shorelines,” as defined in RCW 90.58.030(2)(d), and
“shorelines of statewide significance” within the state, as defined in RCW 90.58.030(2)(e).
“Single-family development” means the development of a single-family residence permanently installed
and served with utilities on a lot of record.
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“Site” means any parcel or combination of contiguous parcels, or right-of-way or combination of
contiguous rights-of-way, under the applicant’s/proponent’s ownership or control that is the subject
of a development proposal or change in use.
“Slope” means:
1. Gradient.
2. The inclined surface of any part of the earth’s surface, delineated by establishing its toe and top
and measured by averaging the inclination over at least 10 feet of vertical relief.
“Soil” means all unconsolidated materials above bedrock described in the Soil Conservation Service
Classification System or by the Unified Soils Classification System.
“Special Flood Hazard Area (SFHA)” means the area that will be inundated by the flood event having a
1% chance of being equaled or exceeded in any given year. The 1% annual chance flood is also
referred to as the base flood or 100-year flood. On the FIRM maps, SFHAs are labeled as Zone A,
Zone AO, Zone AH, Zones A1-A30, Zone AE, Zone A99, Zone AR, Zone AR/AE, Zone AR/AO, Zone
AR/A1-A30, Zone AR/A, Zone V, Zone VE, and Zones V1-V30.
“Species of local importance” are those species that are of local concern due to their population status
or their sensitivity to habitat alteration or that are game species.
“Sphagnum bog” means a type of wetland dominated by mosses that form peat. Sphagnum bogs are
very acidic, nutrient-poor systems, fed by precipitation rather than surface inflow, with specially
adapted plant communities.
“Stormwater Manual” or “Stormwater Management Manual for Western Washington” means the
version of the Department of Ecology’s Stormwater Management Manual for Western Washington
most recently adopted by council.
“Streams” means those areas where surface water flows are sufficient to produce a defined channel or
bed. A defined channel or bed is an area that demonstrates clear evidence of the passage of water
and includes, but is not limited to, bedrock channels, gravel beds, sand and silt beds, and definedchannel swales. The channel or bed need not contain water year-round. This definition is not meant
to include ditches or other artificial water courses unless they are used to convey streams naturally
occurring prior to human alteration, and/or the waterway is used by anadromous or other fish
populations, or flows directly into shellfish habitat conservation areas.
“Structure” means a permanent or temporary building or edifice of any kind, or any piece of work
artificially built up or composed of parts joined together in some definite manner whether installed
on, above, or below the surface of the ground or water, except for vessels.
“Substantially Developed Surface” is a legally established area of non-vegetated impervious surface.
“Surface waters of state.” See definition for “waters of the state”
“Survey” means one of the following:
1. Mapping using a compass and tape; or
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2. Mapping using a smart phone or hand held GPS; or
3. A survey completed by a licensed surveyor.
“Swale” means a shallow drainage conveyance with relatively gentle side slopes, generally with flow
depths less than one foot.
“Technical administrator” means the director of the planning and development services department or
staff member designated by the director to perform the review functions required in this chapter.
“Toe” means the lowest part of a slope or cliff; the downslope end of an alluvial fan, landslide, etc.
“Top” means the top of a slope; or in this chapter it may be used as the highest point of contact above a
landslide hazard area.
“Unavoidable” means adverse impacts that remain after all appropriate avoidance and minimization
measures have been implemented.
“USDA” is an acronym for the United States Department of Agriculture
“Utilities” means all lines and facilities used to distribute, collect, transmit, or control electrical power,
natural gas, petroleum products, information (telecommunications), water, and sewage.
“Volcanic hazard areas” means geologically hazardous areas that are subject to pyroclastic flows, lava
flows, debris avalanche, or inundation by debris flows, mudflows, or related flooding resulting from
volcanic activity.
“WAC” is an acronym for Revised Code of Washington.
“Waters of the state” or “state waters” means all lakes, rivers, ponds, streams, inland waters,
underground waters, salt waters, and other surface waters and watercourses within the jurisdiction
of Washington State (RCW 90.48.020). salt and freshwaters waterward of the ordinary high water
line and within the territorial boundary of the state.
“Watershed” means a geographic region within which water drains into a particular river, stream or
body of water. There are approximately 122 watersheds (e.g., Bertrand, Ten Mile, Dakota, Canyon
Creek, Lake Whatcom, Lake Samish) identified in WRIA 1 and 3. These are nested within
approximately 14 sub-basins (e.g., North Fork Nooksack, Drayton Harbor, Sumas River, Friday
Creek), which are nested within four basins (e.g., Nooksack River, Fraser River, Samish River,
coastal).
“Watershed improvement district” means a special district established pursuant to Chapter 85.38 RCW
citation.
“WDFW” is an acronym for the Washington State Department of Fish and Wildlife.
“Wellhead protection area” means the area (surface and subsurface) managed to protect groundwater-based public water supplies.
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“Wet meadow” means palustrine emergent wetlands, typically having disturbed soils, vegetation, or
hydrology.
“Wet season” means the period generally between November 1st and March 30th of most years when
soils are wet and prone to instability. The specific beginning and end of the wet season can vary
from year to year depending on weather conditions.
“Wetland” means areas that are inundated or saturated by surface water or groundwater at a frequency
and duration sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas. Wetlands do not include those artificial wetlands intentionally
created from non-wetland sites, including, but not limited to, irrigation and drainage ditches, grasslined swales, canals, detention facilities, retention facilities, wastewater treatment facilities, farm
ponds, and landscape amenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result of the construction of a road, street, or highway. However,
wetlands include those artificial wetlands intentionally created to mitigate wetland impacts.
“Wetland buffer” means a designated area contiguous or adjacent to a wetland that is required for the
continued maintenance, function, and ecological stability of the wetland.
“Wetland class” means the general appearance of the wetland based on the dominant vegetative life
form or the physiography and composition of the substrate. The uppermost layer of vegetation that
possesses an aerial coverage of 30% percent or greater of the wetland constitutes a wetland class.
Multiple classes can exist in a single wetland. Types of wetland classes include forest, scrub/shrub,
emergent, and open water.
“Wetland delineation” means the precise determination of wetland boundaries in the field according to
the application of specific methodology as described in the Corps of Engineers Wetlands Delineation
Manual, 1987 Edition, and the Western Mountains, Valleys, and Coast Region Supplement (Version
2.0) 2010, or as revised, and the mapping thereof.
“Wetland edge” means the boundary of a wetland as delineated based on the definitions contained in
this chapter.
Wetland Enhancement. See “mitigation.”
“Wetland mitigation bank” means a site where wetlands and buffers are restored, created, enhanced or,
in exceptional circumstances, preserved expressly for the purpose of providing compensatory
mitigation in advance of authorized impacts to similar resources.
Wetland Restoration. See “mitigation” and “reestablishment.”
“Windthrow” means a natural process by which trees are uprooted or sustain severe trunk damage by
the wind.
“Wood waste” means solid waste consisting of wood pieces or particles generated as a byproduct or
waste from the manufacturing of wood products, handling and storage of raw materials and trees
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and stumps. This includes, but is not limited to, sawdust, chips, shavings, bark, pulp, hog fuel, and
log sort yard waste, but does not include wood pieces or particles containing chemical preservatives
such as creosote, pentachlorophenol, or copper-chrome-arsenate.
“WRIA” is an acronym for Water Resource Inventory Area
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Exhibit H

SMP Periodic Update 2020

Exhibit H: Written Public Comments on the Draft Amendments received by staff (updated 9/20/2021 to include P/C Hearing
testimony)
(Note: Some section numbers in the draft documents have been revised after some of the earlier comments were received and may no longer be accurate.)
Comment
#

Commenter

Date

Exhibit

Section

BP01

Jeff Chalfant, BP

9/18/20

B

C/P Ch. 11

BP02

Jeff Chalfant, BP

9/18/20

D

23.20.050(B)(10)

BP03

Jeff Chalfant, BP

9/18/20

D

23.30.030(D),
23.40.125(E)(1)(e),
23.40.150(C)(2),
23.40.210(B)(8)

BP04

Jeff Chalfant, BP

9/18/20

D

23.30.040(I) &
23.40.020(F)(4)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Removal of “policies” from code and moving it to the Comprehensive Plan – County staff confirmed that all language was
transferred to Comp Plan without edits (except for grammatical
corrections).
Adding Cherry Point Management Area as a new “Shoreline
Environment” – County staff confirmed that this is a simplification step and that no changes to permitted uses or development
were made.
The use of galvanized steel appears to be a newly prohibited
material for use in or above shoreline. While we understand the
limitation for the use of such materials in water there are no
feasible alternatives for use above the water on our pier for
equipment and structural components. It is our understanding
based on our discussion that our comment is consistent with
feedback received from the Parks Department and was not the
intent and that an adjustment to the language will be made to
allow for use above the water.
Fences and signs have specific limitations in terms of size,
height, and setback that cannot be accommodated due to requirements of the Coast Guard and other Federal agencies
associate with industrial security requirements. We recommend
the addition of a provision that will allow for the construction of
security fencing and signage required by such regulations including Chemical Facility Anti-Terrorism Standards (CFATS)
codified a 6 CFR, Part 27.

Staff Response
Correct.

Correct. While the CPMA was treated like
an environment designation, it just wasn’t
called out as such.
We have removed the (newly added)
prohibition on galvanized steel, as we
could find no mention of it in state law or
guidance.

Based on this comment we have added
to 23.40.020(F)(9) (Shoreline Bulk Provisions) “provided, that the Director may
exempt security fencing from this requirement as required by federal or state
regulations” to acknowledge that in certain circumstances higher fences may be
allowed. Additionally, we have added
“Signage required by state or federal
security requirements” as an exemption
to 20.40.020(F)(10)(b)).
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Comment
#

Commenter

Date

Exhibit

Section

BP05

Jeff Chalfant, BP

9/18/20

D

23.40.010(B)

BP06

Jeff Chalfant, BP

9/18/20

D

23.40.010

BP07

Jeff Chalfant, BP

9/18/20

D

23.40.010

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Table 1 – Shoreline uses for Cherry Point Environment Area
Fill and Excavation activities are shown as a prohibited use.
However, there are development activities that are permitted
within the Cherry Point Environment that require the use of fill
and excavation. County staff acknowledged this discrepancy as
unintentional and will amend the language to ensure that fill and
grading activities are allowed as a part of approved use and
development.

Table 1 – Shoreline uses for Cherry Point Environment Area,
Shoreline Stabilization
Revetments are shown as a prohibited use; however, bulkheads
are allowed as a conditional use. The definition of bulkheads
indicates that revetments are sometimes bulkheads. We understand that this is an unintended circular reference and that the
County will amend the definition of bulkhead to remove the reference to revetments and replace with a more appropriate reference to the use of rip rap.
Table 1 – Shoreline uses for Cherry Point Environment Area,
Industrial Moorage
The heading of the table indicates industrial moorage includes
piers, docks and buoys. The definition of pier indicates that it
includes other structures not normally considered to fit Ecology’s
definition of a pier such as mooring buoys. County staff clarified
that the intent was not to prohibit the installation of buoys and
that the definition for piers will be amended to be consistent with
the Ecology definition and that it will be clarified that buoys are
permitted in the Cherry Point Management Area.

DOEWG01

Nate Brown, DOE

9/21/20

F

16.16.630

We acknowledge and support the County’s proposed adoption

April 28, 2021

Staff Response
The existing regulation in 23.40.125(E)(3)
has always said that fill is prohibited in
the CPMA, though provides an exception
of “the minimum necessary to access
piers or other structures that provide access to the water.” We believe this covers
your concern. We have, however, clarified that “fill or excavation waterward of
the OHWM requires a shoreline conditional use permit,” which is a requirement
of the SMA. In the Use Table 1 we have
also changed it to be “X/C*,” meaning that
fill and excavation is prohibited except as
otherwise permitted by the specific regulations (i.e., 23.40.125(E)(3))
We have struck “such as a revetment or
seawall” from the definition of bulkhead
(20.60.020(16)) to address this circular
inconsistency.

We have deleted the term “recreational”
in reference to mooring buoys in Table 1
and added a P (permitted) in the Cherry
Point Environment. Additionally, we have
modified Table 1 to indicate that mooring
buoys are not included as general public,
commercial, or industrial moorage for the
purposes of the table; the mooring buoys
row does.
Comment noted.

2
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Comment
#

Commenter

Date

Exhibit

9/21/20

F

Section

Wetlands Group

DOEWG02

Nate Brown, DOE
Wetlands Group

16.16.225(8)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
of buffer tables from Ecology’s Wetland Guidance. This approach provides the most flexibility by basing the widths of buffers on three factors: the wetland category, the intensity of the
impacts, and the functions or special characteristics of the wetland.
We are particularly concerned about the provision allowing alteration of “functionally disconnected”…wetlands. This term
appears to be undefined in the CAO. In addition, there are no
acreage thresholds for this provision. Nor is there apparent consideration that wetlands that are unconnected to larger undisturbed landscapes can still provide important functions, specifically water quality and hydrologic storage. Additionally, some
Category III wetlands may provide high habitat functions, which
warrant larger buffers, not weaker protections.

April 28, 2021

Staff Response

Deleted “functionally disconnected” and
amended as per conversation with DOE
staff.

We also note that this change does not appear to be supported
by any findings in the Whatcom County Best Available Review:
Addendum to the 2005 BAS Report. Nor does this approach
align with the strategies detailed in the Birch Bay Watershed
Characterization and Watershed Planning Pilot Study:
https://fortress.wa.gov/ecy/publications/documents/0706030.pdf.
We offer the following questions in an attempt to better understand the County’s rationale for this approach:
• What scientific basis is there for reducing protections on
these wetlands?
• Has any analysis been conducted to indicate these wetlands are not important resources in the UGA?
• Has any analysis been conducted of how many wetlands
would be affected and what the functions and values of
those wetlands are?
• Would mitigation be required to occur within the UGAs? If
not, what are the cumulative effects of large-scale loss of
wetlands in the UGAs in the County?
In the absence of this information it is unclear how implementation of this provision could achieve No Net Loss of ecological
function. In addition, the concept of functional isolation cannot
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Comment
#

DOEWG03

Commenter

Nate Brown, DOE
Wetlands Group

Date

9/21/20

Exhibit

F

Section

16.16.640(C)(1)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
be applied in SMA jurisdiction since all wetlands within that area
are considered associated wetlands, by definition.
We recommend the County either conduct a more refined analysis and resulting policy, informed by existing special studies, to
develop a scientifically-based approach, or delete subsection (8)
from the draft.
Buffer width reduction
We are concerned about the apparently redundant and potentially additive buffer reduction that is allowed by this section. We
cannot determine whether subsection (C)(1) can be applied in
addition to the Ecology-recommended buffer reduction strategy
listed in subsection (C)(2).

April 28, 2021

Staff Response

Amended as per conversation with DOE
staff to clarify that buffer reductions are
not additive.

If they can both be applied to a single project then they would
result in buffers that are well below what science says is necessary to protect wetland functions. For example, in the current
draft, a 150-foot buffer for a Category 3 wetland that has moderate habitat function adjacent to high intensity land use. Allowing this buffer to be reduced to 75 feet through additive reductions in (1) and (2) will not provide a buffer adequate to protect
the wetlands’ habitat functions.

DOEWG04

Nate Brown, DOE
Wetlands Group

9/21/20

F

16.16.640(C)(2)

DOEWG05

Nate Brown, DOE

9/21/20

F

16.16.640(C)(3)

We recommend that the language, with respect to these two
reduction strategies, be clarified such that they cannot be applied to the same proposal.
May allow High Impact uses to be reduced to Moderate buffer
width if Ecology’s minimizing measures are implemented. Per
Ecology’s CAO guidance, in addition to the minimizing
measures, there must be a relatively intact corridor between the
wetland and other wetland/priority habitat. Additionally, as worded in the draft regs, this provision does not imply how the applicant chooses which measures to incorporate into the proposal
or how many. The wording should be modified to encourage all
reasonable/applicable measures. As currently worded, an applicant may argue for the reduction based on minimal measures.
If a buffer width is reduced, then any remaining “substantial”

Amended as per conversation with DOE
staff to meet DOE guidance.

Deleted “substantial” and amended as
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Comment
#

Commenter

Date

Exhibit

Section

Wetlands Group

FSJ01

Level Pratt, Friends of
the San Juans

9/16/20

F

16.16.710(C)(2)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
(needs a definition) portion of the buffer that is degraded shall
be replanted with native vegetation. It is unclear how this relates
to buffer mitigation ratios described in 16.16.680(H). The addition of a statement clarifying the applicability of buffer mitigation
ratios is needed.
In the Fish and Wildlife section of the CAO of the SMP (Ch.
16.16), the County mentions ESA-listed species managed by
U.S. Fish and Wildlife, but makes no mention of NOAA Fisheries
ESA involvement or authority. Further, the County fails to explicitly acknowledge that the marine nearshore is NOAA Fisheries
designated critical habitat for Puget Sound Chinook salmon
(Figure attached). Research has clearly demonstrated the importance of the marine and estuarine nearshore to the sustainability and recovery of Puget Sound Chinook.

April 28, 2021

Staff Response
per conversation with DOE staff.

We have amended the section (though in
practice we’ve always looked at both
lists).

To more fully support Chinook and Southern Resident orca
recovery, as well as meeting Goals 10A and 10K of the Shoreline Master Program (see also WAC 173-26-221(2)(C)(iii)),
Friends of the San Juans recommends the following revision
(new text underlined) in WCC §23.05.065(A):

FSJ02

Level Pratt, Friends of
the San Juans

9/16/20

F

16.16.225(B)(8)

16.16.710(C)(2) Areas in which federally listed species are
found, have a primary association with, or contain suitable
habitat for said listed species, as listed in the U.S. Fish and
Wildlife’s Threatened and Endangered Species List or Critical Habitat List (http://ecos.fws.gov/ecp/) or the National Marine Fisheries Service (NMFS)
(https://www.fisheries.noaa.gov/speciesdirectory/threatened-endangered), as amended. Note: As of
September 2005, NMFS designated the estuarine and marine nearshore environment (extreme high water to a depth
of approximately 30 meters mean lower low water, as Puget
Sound Chinook Critical Habitat (see Federal Register / Vol.
70, No. 170, 9/2/05) that includes most of the Whatcom
County estuarine and marine coastline.
We also have concerns about a provision in the CAO that is
proposed to be incorporated into the SMP that allows for “Alteration of functionally disconnected Type III or IV wetlands when

Based on this and discussions with DOE
staff, we have deleted “functionally disconnected” from this provision. Addition-

5

Exhibit H

Shoreline Management Program Periodic Update 2020
Public Comments on Draft Amendments
Comment
#

FW/WEC01

Commenter

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

Date

9/16/20

Exhibit

B

Section

C/P Ch. 11

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
associated with an approved commercial development within an
Urban Growth Area;” (WCC §16.16.225.B.8). There is no explanation or definition of a “functionally disconnected” wetland. It is
our understanding that they do not exist in the shoreline jurisdiction. The fact they’re in the shoreline assumes a functional relationship. We respectfully recommend that the County cite this
CAO section as excepted (not included) in the SMP (WCC
§23.05.065.A).
We strongly support the Climate Change/Sea Level Rise policies with necessary improvements.[They go on to explain why
addressing this is important, their interpretation of state requirements, and supporting material.]

April 28, 2021

Staff Response
ally, based on communication with DOE
staff, we have added that the wetlands
have to have a habitat score of less than
6 to qualify.

This is a policy decision and all comments will be forwarded to the P/C and
Council.

But more is needed. It is important that wetland and aquatic
vegetation be allowed to occur to maintain shoreline functions
and values. So we recommend the addition of the following
policy on page 11-31 of the PDF version to read as follows.

FW/WEC02

FW/WEC03

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

B

D

C/P Ch. 11

23.05.130(A)

Policy 11AA-8: New lots and new and expanded development
should be located so they will not interfere with the landward
expansion and movement of wetlands and aquatic vegetation as
sea level rises.
We recommend that proposed Policy 11AA-5 be modified to
read as follows:
Policy 11AA-5: Whatcom County shall monitor the impacts of
climate change on Whatcom County’s shorelands, the shoreline
master program’s ability to adapt to sea level rise, and other
aspects of climate change at least every periodic update, and
revise the shoreline master program as needed. Whatcom
County shall should periodically assess the best available sea
level rise projections and other sciences related to climate
change within shoreline jurisdiction, and incorporate them into
future program updates, as relevant.
Modify the property rights section so that it is consistent with
state and federal law.
Proposed 23.05.130(A) would provide that the regulation of
private property must be consistent with all relevant constitu-

This is a policy decision and all comment
will be forwarded to the P/C and Council.

Our attorney believes that this language
does not allow the County to override the
SMP. It simply states a legal truth—that
regulation of property must be consistent
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Comment
#

Commenter

Date

Exhibit

Section

FW/WEC04

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.05.130(E)

FW/WEC05

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.10.030(C)(2)

FW/WEC06

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.10.030(C)(3)

FW/WEC07

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.30.010(B)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
tional and other legal limitations including local laws. This provision would allow W/C to adopt policies or regulations that override the Ecology’s approved SMP. This violates the SMA and
cannot be adopted.
Proposed 23.05.130(E) provides that this “program shall not be
applied retroactively in a way that requires lawfully existing uses
and developments (as of the original effective date of this program) to be removed.” This provision will prevent the amortization of existing uses in hazardous areas, such as channel migration zones, frequently flooded areas, and areas subject to sea
level rise. This would allow frequently flooded homes to always
be rebuilt, no matter the hazard. This is poor policy and should
not be adopted.
Proposed 23.10.030(C)(2) provides “that substantive amendments shall become effective immediately upon adoption by the
Department of Ecology.” But all SMP amendments must be
approved by Ecology and become effective 14 days after Ecology adopts them. Proposed 23.10.030(C)(2) should be modified
to reflect these requirements.
Proposed 23.10.030(C)(3) provides that the County Council
makes final decisions on shoreline conditional use permits and
variances. Ecology must approve both conditional use permits
and variances. So this section should provide that these are
final County decisions, not final decisions on the permits.
Modify so that it is consistent with the SMA and SMP Guidelines. The WA Court of Appeals has held that “reasonable and
appropriate uses should be allowed on the shorelines only if
they will result in no net loss of shoreline ecological functions
and systems. See RCW 90.58.020; WAC 173-27-241(3)(j).”

April 28, 2021

Staff Response
with other laws. This does not somehow
give the County permission to amend the
SMP without Ecology’s approval.
Our attorney agrees with the commenter
on this matter; we have removed (E).

The commenter is correct. Though we’d
amended similar language in 23.05.090
to meet this requirement, we missed it in
this section. The section has now been
revised.
The commenter is correct. Though proposed Ch. 22.07 correctly spells it out, we
missed it in this section. The section has
now been revised.
We have amended the text as the commenter has suggested.

However proposed 23.30.010(B) exempts development, use,
and activities within the shoreline jurisdiction and within “legally
existing substantially developed areas” from the no net loss
requirement. This violates the SMA and SMP Guidelines cited
by the court of appeals. Proposed 23.30.010(B) also ignores
avoidance and minimization and can be read to exempt development in critical areas from the no net loss standard. We rec-
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Comment
#

Commenter

Date

Exhibit

Section

FW/WEC08

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.30.010(B)

FW/WEC09

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.30.050
Ch. 16.16

FW/WEC10

Tim Trohimovich, Fu-

9/16/20

D

23.30.060

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
ommend that proposed 23.30.010(B) be modified to read as
follows:
B. Development, use, and activities within the shoreline jurisdiction and outside of critical areas and legally existing substantially developed areas shall avoid and minimize adverse impacts, and any unavoidable impacts shall be mitigated to
meet no net loss of ecological function and ecosystem-wide
processes pursuant to WAC 173-26-186.
The mitigation sequencing requirement in existing WCC
23.30.010(B) must be retained or included elsewhere in the
SMP regulations. Mitigation sequencing applies to all development in shorelines jurisdiction, not just development that adversely impacts critical areas. Deleting existing WCC
23.30.010(B) and relying only on the critical areas regulations
violates WAC 173-26-201(2)(e)(ii)(A) and other provisions of the
SMP Guidelines.
We recommend that shoreline jurisdiction be expanded to include the 100-year floodplain and that the buffers for river and
stream shoreline be increased to use the newly recommended
200-year SPTH of 204 feet and that this width should be measured from the edge of the channel, channel migration zone, or
active floodplain whichever is wider. This will help maintain
shoreline functions and Chinook habitat.

We strongly support the amendments to 23.30.060 to require

April 28, 2021

Staff Response

WAC 173-26-201(2)(e)(ii)(A) seems to be
addressing how one applies mitigation
sequencing to mitigation applied through
SEPA review for those types of impacts
not regulated by the SMP (e.g., traffic
impacts). The County has already adopted WAC 197-11-768 by reference in our
SEPA regulations (WCC 16.08.175).
Proposed WCC 23.20.010(B)(4 lists the
shoreline jurisdiction as including “floodways and contiguous floodplain areas
landward two hundred feet from such
floodways,” straight from RCW 90.58.030.
The 204 ft. referenced is not a hard
SPTH; this is the weighted 3rd Quantile.
WDFW Vol 2 provides a step by step
process to determine the Riparian Management Area for a parcel based on the
ability of a given soil type to support tree
growth. The 200 yr. index curve is variable, and as shown in Figure A2-33 the
SPTH in Whatcom Co. ranges from 101’
to 250’. The buffer on Type S Freshwater
is proposed to be 200 feet (16.16.740(B),
Table 4), measured, presumably, from
the edge of the floodway.
This section was developed in consulta-
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Comment
#

Commenter

Date

Exhibit

Section

turewise, and Rein
Attemann, Washington
Environmental Council

FW/WEC11

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.30.070(A)(3)

FW/WEC12

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.30.080

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
review of sites that may have cultural or archaeological resources but are concerned that the SMP update deletes the
inadvertent discovery requirements in the existing SMP. Even
with predevelopment review, cultural resources can still be inadvertently discovered. Proposed WCC 23.30.606 provides that
certain state and federal inadvertent discovery provisions apply,
but they delete the County’s provisions. This will prevent Whatcom County from requiring compliance with the inadvertent
discovery requirements. So we recommend that the existing
inadvertent discovery requirements in “B” be retained so the
County can effectively address the inadvertent discovery of
cultural resources.
Proposed WCC 23.30.070(A)(3) must be deleted. WAC 173-26221(4)(d)(iii) does not allow developments to not provide public
access because “[o]ther reasonable and safe opportunities for
public access to the shoreline are located within ¼-mile of the
proposed development site” as the proposed amendments do.
We recommend that the SMP require new lots and new buildings be located outside the area of likely sea level rise and if
that is not possible, buildings should be elevated above the
likely sea level rise. These requirements will provide better protection for buildings, property, and people and will also allow
wetlands and marine vegetation to migrate as the sea level
rises. We recommend the following new section be added to the
SMP periodic update:
23.30.080 Sea Level Rise.
A. New lots shall be designed and located so that the buildable area is outside the area likely to be inundated by sea
level rise in 2100 and outside of the area in which wetlands
and aquatic vegetation will likely migrate during that time.
B. Where lots are large enough, new structures and buildings
shall be located so that they are outside the area likely to
be inundated by sea level rise in 2100 and outside of the
area in which wetlands and aquatic vegetation will likely migrate during that time.
C. New and substantially improved structures shall be elevat-

April 28, 2021

Staff Response
tion with the Lummi Nation Tribal Historic
Preservation Office and the WA State
Dept. of Archaeology & Historic Preservation, so we assume it meets all requirements. 23.30.060(B)(3)(a) still requires an
inadvertent discovery plan conform to
DAHP’s most current management
standards when warranted.

WAC 173-26-221 applies to the establishment of environment designation
boundaries and provisions, and there is
no subsection (4)(d), so we’re not clear
as to what the commenter is referring.
Before adopting specific regulations, we’d
need to know the details of likely sea
level rise (location, elevation, magnitude,
etc.). The COB and WCPW are currently
developing the CoSMoS model, which
should provide the best data for Whatcom
County. The policies being introduced
would set us up for developing such regulations once this model is completed.
It should also be noted that in reviewing
development proposals, PDS already
requires structures to be built above the
anticipated flood stage through the County’s critical area (i.e., geohazard/tsunami)
and flood regulations.
Nonetheless, this is a policy decision and
all comments will be forwarded to the P/C
and Council.
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Comment
#

FW/WEC13

FW/WEC14

FW/WEC15

Commenter

Date

Exhibit

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

Tim Trohimovich, Fu-

9/16/20

9/16/20

D

D

Section

23.40.010

23.90.130(C) (existing)

23.40.125(B)(2)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
ed above the likely sea level rise elevation in 2100 or for the
life of the building, whichever is less.
Table 2, Shoreline Use. We recommend that bulkheads and
other forms of hard armoring should be shoreline conditional
uses. This ensures that these damaging uses will get an appropriate level or review. The SMP should also provide that all
property owners seeking to construct a bulkhead on the shoreline of their property must receive Hydraulic Project Approval
(HPA) from the Washington Department of Fish & Wildlife per
2SHB 1579 starting on July 1, 2019.

We oppose the elimination of environment specific impervious
surface and open space requirements in current 23.90.130(C)
Table 2, Buffer, Setbacks, Height, Open Space, and Impervious
Surface Coverage Standards for Shoreline Development.
WAC 173-26-211(5)(b)(ii)(D) requires rural conservancy shoreline environments to limit impervious surfaces to ten percent of
the lot which Table 2 currently does. Research by the University
of Washington in the Puget Sound lowlands has shown that
when total impervious surfaces exceed 5 - to 10% and forest
cover declines below 65% of the basin, then salmon habitat in
streams and rivers is adversely affected. This science documents the need to retain the existing impervious surface limits
and open space standards to achieve no net loss.
We strongly support the fossil fuel use regulations in proposed

April 28, 2021

Staff Response

Our code already allows requires staff to
do the same level of review as a substantial or CUP and to condition administrative permits. It also requires a geotechnical analysis for all shoreline stabilization
types to ensure the least impactful method is selected.
Obtaining an HPA is already a state requirement for any work in waters of the
state. WCC 23.05.040(C) reminds applicants that it’s their duty to seek any other
required permits from other agencies.
Additionally, a standard condition on all of
our permits is that one may need additional permits from other agencies. We do
not believe that we should be listing every
state and federal permit one may need in
every section of code where such might
apply.
New Table 3. Bulk Regulations for Shoreline Development still contains impervious
surface limits meeting this requirement.
However, we did miss the open space
requirements, and have added them back
in as 23.40.020(E) and Table 3

Comment noted.

10

Exhibit H

Shoreline Management Program Periodic Update 2020
Public Comments on Draft Amendments
Comment
#

Commenter

Date

Exhibit

Section

turewise, and Rein
Attemann, Washington
Environmental Council
FW/WEC16

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.40.010

FW/WEC17

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

23.40.140

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
23.40.125(B)(2). The changing climate shows the need for a just
transition away from fossil fuels. The proposed fossil fuel use
regulations are an important step in this important transition. We
support them.
In the Cherry Point Aquatic Reserve we recommend that conditional use permits be required for changes of use, that existing
uses be defined specifically, and that new piers, docks, wharfs,
and wings be prohibited at Cherry Point. These measures are
necessary to protect the valuable resources of the Cherry Point
Aquatic Reserve.
We oppose the amendments to 23.40.140 Mining policies and
regulations and urge the County to retain the existing policies
and regulations as they are needed to achieve no net loss.
If mining is going to be allowed in floodplains, floodways, and
channel migration zones, which the County is proposing to allow, then additional standards are needed. First, mines should
be located outside the channel migration zone so that they do
not increase the rate of channel migration. Second, mines
should be no deeper than the bottom of the nearby streams and
rivers so when the river moves into the mine, which is a certainty, the impacts will be reduced. Third, the mine reclamation plan
should have a design so that when the river or stream moves
into the mine, the mine workings are not so wide that the captured sediments destabilize the river or stream or increase erosion risks on upstream properties.

April 28, 2021

Staff Response

The County Council is considering such
regulations for Title 20 (Zoning), which
would also apply. Staff doesn’t believe
they need to be repeated here. Nonetheless, we have incorporated their proposed
use requirements into 23.40.010 Table 2
(Use Table).
Such mining has always been allowed;
we’re not changing that. Nonetheless, all
comments will be forwarded to the P/C
and Council.

We recommend that the following new regulation be added.
D. Mining in the 100-year floodplain, floodway, or channel migration zones shall meet the following standards:
i
Mines should be located outside the channel migration
zone unless there is no feasible alternative site.
ii. Mines shall be no deeper than the bottom of the nearby streams and rivers.
iii. The mine reclamation plan shall have a design so that
when the river or stream moves into the mine it is not
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#

FW/WEC18

Commenter

Date

Exhibit

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

D

Section

23.40.140

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
so wide or deep that the captured sediments destabilize the river or stream or increase erosion risks on upstream properties.
In 2020, the legislature adopted RCW 90.48.615(2) which prohibits “[m]otorized or gravity siphon aquatic mining or discharge
of effluent from such activity to any waters of the state that has
been designated under the endangered species act as critical
habitat, or would impact critical habitat for salmon, steelhead, or
bull trout. This includes all fresh waters with designated uses of:
Salmonid spawning, rearing, and migration.”

April 28, 2021

Staff Response

We have added a section regarding this.

We recommend that the SMP Update prohibit motorized or
gravity siphon aquatic mining and discharging effluent from this
type of mining in shorelines that are the critical habitat for salmon, steelhead, or bull trout and that salmonids use for spawning,
rearing, and migration.
FW/WEC19

FW/WEC20

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington

9/16/20

D

D

(existing) 23.100.150

(existing)
23.40.200(A)(10), (11),
and (12)

We oppose the amendments to remove policies and regulations
encouraging or requiring low-impact development.
The update removes some policies and regulations that encouraged, allowed the County to require, or required low-impact
development techniques. For example, former (C)(2) on page
156 provided that “[c]lustering and low impact development
techniques may be required where appropriate to minimize
physical and visual impacts on shorelines in accordance with
policies and regulations of WCC 23.90.090.” This regulation has
been deleted. While the subdivision regulations are now proposed to allow the County to require clustering, the requirement
for low-impact development has been deleted. Low impact development is an important technique for reducing development’s
water quality impacts on rivers, lakes, streams, wetlands, and
Puget Sound. We urge the County to retain these policies and
regulations; they needed to maintain no net loss of shoreline
resources.
Do not delete existing 23.40.200(A)(10), (11), or (12) prohibiting
freestanding signs between the right-of-way and buildings, the
waterbodies, or placing them in critical areas buffers, or the sign

Former 23.100.150 (C)(2) was moved to
23.40.130(A)(10), though without the
reference to LID. At the time, we had
been thinking about stormwater LID techniques, which is covered by a general
regulation of meeting our Title 20 stormwater regulations; we had not been thinking about LID in terms of plat design. The
term has now been reinstated.
23.40.130(A)(10).

The SMA, WAC, or DOE guidelines do
not address signs. For simplicity’s sake
we were proposing to just have our Title
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#

Commenter
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Exhibit

Section

Environmental Council

FW/WEC21

FW/WEC22

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

16.16.265(A)(1)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
limits in Table 2, Sign Area Limits.
Existing WCC 23.40.200(A)(10), (11), and (12) currently prohibit
many freestanding signs between the right-of-way and buildings
the waterbodies or placing them in critical area buffer. Signs are
not a priority shoreline use, but the policy of the SMA calls on
the County and Ecology to protect shoreline views. These existing regulations are necessary to implement the policy of the
SMA and cannot be deleted. Existing Table 3 is also needed to
limit the sizes of signs in shoreline jurisdiction to implement the
policy of the SMA. Again, it cannot be legally deleted.
Require wider setbacks between development and shoreline
and critical areas buffers to protect homes and property from
wildfire danger.
Whatcom County is susceptible to wildfires. Climate change has
the potential to increase wildlife risk through changes in fire
behavior, wildfire ignitions, fire management, and the vegetation
that fuels wildfire.

9/16/20

F

Article 3

Setbacks from critical areas buffers provide an area in which
buildings can be repaired and maintained without having to
intrude into the buffer. It also allows for the creation of a Home
Ignition Zone that can protect buildings from wildfires and allow
firefighters to attempt to save the buildings during a wildfire.
Since a 30-foot-wide Home Ignition Zone is important to protect
buildings, we recommend that 16.16.265(A)(1) require a setback
at least 30 feet wide adjacent to shoreline and critical area buffers. Combustible structures, such as decks, should not be allowed within this setback to protect the building from wildfires.
This will increase protection for people and property.
We strongly support updating the Geohazard Area standards in
Article 3.
Whatcom County is susceptible to landslides. The SMP Guidelines, in WAC 173-26-221(2)(c)(ii)(B), provide: “Do not allow
new development or the creation of new lots that would cause
foreseeable risk from geological conditions to people or improvements during the life of the development.” Landslides are a

April 28, 2021

Staff Response
20 sign regulations address signs. However, T-20 does not address these circumstances, so we have reinserted existing 23.40.200(A)(10), (11), & (12) as
23.40.200(A)(6), (7), & (8).
Existing Table 3 does not address sign
size.

This distance was established by Council
and staff is not proposing to change it.
However, all comments will be provided
to them.
(Note that this comment contradicts
comments GCD12 and MES09.)

16.16.322(D) already precludes land
divisions, and requires risk-reducing
measures be taken for non-division development in geohazard areas. 16.16.310
also covers landslide deposits, scarps
and flanks.
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FW/WEC23

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

Article 3

FW/WEC24

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

Article 3

FW/WEC25

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

16.16.325(C)

FW/WEC26

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

Article 5.5

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
type of geological hazard that can result in major impacts to
people and property.
We strongly support designating the landslide deposits, scarps
and flanks, and areas with susceptibility to deep and shallow
landslides as geologically hazardous areas. This will better protect people and property.
Landslides are capable of damaging commercial, residential, or
industrial development at both the tops and toes of slopes due
to the earth sliding and other geological events. So the areas at
the top, toe, and sides of the slope are geological hazards. We
recommend these areas be designated as landslide hazards.
Require the review of geologically hazardous areas capable of
harming buildings or occupants on a development site.
We recommend that the regulations require review of any landslide capable of damaging the proposed development. Geological hazards, such as landslides are capable of damaging property outside the hazard itself. The 2014 Oso slide ran out for
over a mile (5,500 feet) even through the slope height was 600
feet. A 2006 landslide at Oso traveled over 300 feet. Recent
research shows that long runout landslides are more common
than had been realized. This research documents that over the
past 2000 years, the average landslide frequency of long runout
landsides in the area near the Oso landslide is one landslide
every 140 years. The landslides ran out from 787 feet to the
2,000 feet of the 2014 landside. So we recommend that Whatcom County require review of all geological hazards capable of
harming a proposed lot or building site.
We support WCC 16.16.325(C) which requires individualized
setbacks from landslide hazard areas based on the actual hazard. WCC 16.16.325(C) will help protect people and property.
Construction should not be allowed in these setbacks.
To protect the coastal aquifers, we recommend that Article 5.5
apply to all areas subject to saltwater intrusion.
All of the islands in the County and its marine shorelines have

April 28, 2021

Staff Response

CAO Article 3 already covers this.

CAO Article 3 already covers this.

Comment noted.

To staff’s knowledge, only Lummi Island
has been designated as a vulnerable
seawater intrusion areas by the County
Council (which is why it has the rules in
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#

FW/WEC27

FW/WEC28

FW/WEC29

Commenter

Date

Exhibit

Section

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
the potential for wells to be contaminated by salt water. WAC
173-26-221(2)(a) requires that shoreline master programs must
provide for management of critical areas designated as such
pursuant to RCW 36.70A.170(1)(d) located within the shorelines
of the state with policies and regulations that … [p]rovide a level
of protection to critical areas within the shoreline area that assures no net loss of shoreline ecological functions necessary to
sustain shoreline natural resources.” Critical areas include areas
with a critical recharging effect on aquifers used for potable
waters.
Saltwater intrusion can worsen until wells “must be abandoned
due to contaminated, unusable water.” Saltwater intrusion is
often worsened by over-pumping an aquifer. The Western
Washington Growth Management Hearings Board has held that
Growth Management Act requires counties to designate vulnerable seawater intrusion areas as critical aquifer recharge areas.
The Board also held that counties must adopt development
regulations “to protect aquifers used for potable water from further seawater degradation.”
We support updating the buffer widths to conform to Ecology’s
most recent recommendations, as they are based on best available science

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council
Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

Table 1, Standard Wetland Buffer Widths

9/16/20

F

16.16.640(B)

Buffer averaging should not allow widths less than 75% of the
required buffer for all wetlands. Type IV wetlands have important functions and values. Allowing 50% buffer reductions for
type IV wetlands is inconsistent with best available science and
should not be allowed.

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

F

16.16.740(B)

Retain using the PHS recommendations as the default for buffers and management recommendation priority habitats and
species.
Currently, Table 4, Buffer Requirements for Habitat Conservation Areas (HCAs), provides that for areas with which federally

April 28, 2021

Staff Response
Art. 5.5).

Comment noted.

Based on this comment we have removed the allowance for Type IV wetlands in 16.16.640(B) and inserted the
language from 2016 DOE Guidance
(XX.040 Exemptions and Allowed Uses in
Wetlands) providing exceptions to regulation of certain wetlands/buffers from regulation in a new section 16.16.612.
While the text in the table is proposed for
deletion, amended (B)(2) requires that
minimum buffers be based on habitat a
management plan prepared pursuant to
WCC 16.16.750, subsection (B)(4) of
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#

FW/WEC30

FW/WEC31

GCD01

Commenter

Date

Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council
Tim Trohimovich, Futurewise, and Rein
Attemann, Washington
Environmental Council

9/16/20

Glyn & Carol Davies

9/23/20

Exhibit

F

Section

16.16.740(B)

9/16/20

D

23.10.160(C)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
listed species have a primary association, state priority habitats,
and areas with which priority species have a primary association
the “[m]inimum buffers shall be based on recommendations
provided by the Washington State Department of Fish and Wildlife PHS Program; provided, that local and site-specific factors
shall be taken into consideration and the buffer width based on
the best available information concerning the species/habitat(s)
in question and/or the opinions and recommendations of a qualified professional with appropriate expertise.” This requirement is
being deleted and instead the buffers are based on a habitat a
management plan. While we recognize the habitat management
plan will include information on the PHS program recommendation and a survey of best available science related to the species or habitat, the current requirement is clearer that the default
buffer should be the PHS recommendations. We think this is
clearer and provides better protection for priority species and
habitats and recommend it be retained.
We also recommend that the required consultation with Indian
Tribes and Nations in Table 4 be retained. They have significant
expertise on fish and wildlife and their habitat needs.
We support preparing a No Net Loss technical memo. While
WAC 173-26-090(2)(d)(ii) provides that “[t]he review process
provides the method for bringing shoreline master programs into
compliance with the requirements of the act that have been
added or changed since the last review and for responding to
changes in guidelines adopted by the department, together with
a review for consistency with amended comprehensive plans
and regulations,” this provision does not excuse compliance with
WAC 173-26-090(2)(d)(i) and cannot override RCW
90.58.080(4)(a) of the Shoreline Management Act. So, while
SMPs must be brought into compliance with new laws and new
SMP Guidelines, they must also comply with all current provisions of the SMA and the SMP Guidelines including the no net
loss requirement. We urge Whatcom County to update the SMP
to achieve no net loss.
A penalty of double standard post development is excessive.

April 28, 2021

Staff Response
which requires that assessment reports
include Management recommendations
developed by WDFW through its PHS
program. Thus, the requirement is still
there (and always was, as this section
isn’t proposed for modification).

16.16.750(C) still allows for agency and
tribal consultation.
A NNL technical memo will be prepared
prior to the P/C making their recommendations to Council. We thought it more
appropriate to do this task after the public
comment period in case the proposals
needed to be amended.

This section doesn’t say that penalties in
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Section

GCD02

Glyn & Carol Davies

9/23/20

D

23.30.040(C)

GCD03

Glyn & Carol Davies

9/23/20

D

23.40.020(F)

GCD04

Glyn & Carol Davies

9/23/20

D

23.40.150(A)(2)

GCD05

Glyn & Carol Davies

9/23/20

D

23.40.150(A, B, & C)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Please consider reducing the penalty to the cost of mitigation
plus a percentage penalty in the range of 15% - 25%.

Please consider clarifying the planting of vegetation to minimize
impacts to views from the water requirement in this provision.
For example, views from the water are optimized by plants and
shrubs that do not exceed 3’ – 4’ in height. Dense, forested
vegetation on the shoreline is highly obstructive to views, so this
provision should be clear regarding the type of vegetation that
protects views.
Suggest adding a 15th provision to this clause to conform to
16.16.720(G)(4) Accessory Uses. “When located in the shoreline jurisdiction, residential water-oriented accessory structures
may be permitted in an HCA buffer; provided that the size shall
be limited to 10% of the buffer’s area or 500 square feet, whichever is less.”
“No pier or dock shall be used for a residence.” This provision
should be deleted since it contradicts 23.40.150(A)(A) that allows moorage for single family residences.

Dimensional Standards – Freshwater and Marine – tables
Please consider allowing ramps to be 6’ wide rather than 4’ wide
as a safety measure when transporting kayaks, canoes, or boating provisions, equipment and supplies to the dock for launching
(kayaks or canoes) or loading into a boat (ice chests, water skis,
wakeboards, etc.). 4’ is narrow when carrying bulky items to the
float, and can be dangerous, particularly if the ramp or pier is
high off the water due to the shoreline configuration relative to
the float. This would also mean increasing the square footage
for the individual use dock or pier to 520 sq. ft. to accommodate

April 28, 2021

Staff Response
the way of fines are doubled; it says that
“corrective action, restoration, or mitigation” will be required at a double ratio
“when appropriate” as a way to discourage violations.
This provision is aimed at protecting
views from the water. The SMA requires
protecting views to and from the water.
(RCW 90.58.020))

We have added a cross reference to that
section.

23.40.150(A)(A) to which the commenter
refers is proposed for deletion. Furthermore, it refers to “moorage associated
with a SFR,” which means a private dock
at a private SFR (i.e., a personal dock),
which is still allowed. The prohibition in
23.40.150(A)(2) refers to someone living
on their boat or dock.
WDFW regulations in WAC 220-660-140
and 380 limit the width of residential dock
ramps to 4’ wide.
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GCD06

Glyn & Carol Davies

9/23/20

D

23.40.150(A, B, & C)

GCD07

Glyn & Carol Davies

9/23/20

D

23.40.150(C)(8)

GCD08

Glyn & Carol Davies

9/23/20

D

23.40.150(D)(6)

GCD09

Glyn & Carol Davies

9/23/20

D

23.40.170(C)(3)

GCD10

Glyn & Carol Davies

9/23/20

F

16.16.235(4)(b)(iii)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
a 6’ wide ramp, and increasing the added square footage if the
dock has to be extended due to water depth to 6 sq. ft. rather
than 4 sq. ft.
We also suggest changing the minimum water depth to either
10’ measured below ordinary high water, or 6’ measured over
mean low low water. This is to allow adequate clearance for
propellers to protect the sea floor or lake bed from turbulence
when a boat is operating in shallow water
Please consider adding a qualifier to this provision stating
“…unless shoreline constraints, and/or positioning of pilings
make it infeasible to create sufficient buoyancy for the float
without positioning flotation components under a portion of the
grating.”
Please consider increasing the size of a covered moorage accessory for a single-family pier or dock to 500 sq. feet (25 x 20)
and 20 ft. in height above OHWM to accommodate larger boats
that are increasingly common on the lakes in Whatcom County.
Also please consider deleting the requirement in this provision
that the cover (the “roof materials”) be “…translucent or at least
50% clear skylights.” The purpose of a covered moorage is to
protect the boat, principally from sunlight, which is not served by
a translucent cover. Additionally, even if the cover is translucent,
the boat under it is not, which defeats the purpose of a translucent cover in any case.
Please consider increasing the total allowed footprint of home,
sidewalks and similar structures, parking areas and normal appurtenances to “the greater of 40% of the total area of the lot or
4,000 sq. ft.” 2,500 sq. ft. is small for just the residence by today’s standards, and is prohibitively small when it includes the
garage, driveway, sidewalks, decks, patios, etc. in addition to
the home.
Why is tree replacement at a 3:1 ratio? Please consider a tree
replacement ratio of 1:1.

April 28, 2021

Staff Response

Changing to a 10’ standard would essentially allow a doubling of the length of
docks on our lakes, when we’re required
to minimize overwater structures. It would
also interfere with public navigation.
This standard is from WDFW regulations
in WAC 220-660-140 and 380.

These standards are from DOE guidance.

This provision is existing and is for construction on constrained lots, which by
definition cannot accommodate larger
development; if one wants a larger home,
one can buy an unconstrained lot.
A 3:1 ratio is based on DOE guidance,
which recommends a ratio of 4:1 for mature trees and 2:1 for young trees. For
simplicities sake, we averaged it. Additionally, this is the same replacement
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GCD11

Glyn & Carol Davies

9/23/20

F

16.16.235(B)(5)(e)

Please consider a pruning height for shrubs on the order of 2’ –
3’ in order to minimize view obstruction.

GCD12

Glyn & Carol Davies

9/23/20

F

16.16.265(A)(1)

Please consider eliminating the building setback. The purpose
of the critical area buffer is to provide protection; with generous
buffer requirements (100’ for shoreline, 50’ – 100’ for critical
areas, etc.) there is no need for an additional 10’ building setback (or consider reducing the building setback to 5’ from the
buffer).

GCD13

Glyn & Carol Davies

9/23/20

F

16.16.265(A)(1)(b)

GCD14

Glyn & Carol Davies

9/23/20

F

16.16.270(C)(12)

GCD15

Glyn & Carol Davies

9/23/20

F

16.16.620(F)

Please consider allowing for a grade-level deck that is covered
by a corresponding deck on the 2nd floor, as well as the bottom
of the stairs/staircase for access to a second level deck, if any.
Same comment as GCD08 above: Please consider increasing
the total allowed footprint of home, garages/shops, decks, parking, and all lawn and nonnative landscaping to “the greater of
40% of the total area of the lot or 4,000 sq. ft.” 2,500 sq. ft. is
small for just the residence by today’s standards, and is prohibitively small when it includes the garage, driveway, sidewalks,
decks and patios and lawn in addition to the home. Also,
23.40.170.C.3 allows an additional 500 sq. ft. for landscaping,
lawn, turf, ornamental vegetation, or garden. This provision
should match and allow the same additional 500 sq. ft.

Please allow for a storage tank when a storage tank is mandated by County requirements for the well.

April 28, 2021

Staff Response
ratio in on Council’s adopted tree protection regulations for Lake Whatcom and
our other special watershed districts.
We have now moved that provision from
the view corridor section to the vegetation
management section.
This setback was established by Council
and staff is not proposing to change it.
We have, however, amended the section
to allow for a reduction where the setback
isn’t warranted, modeled on the COB’s
similar regulation.
(Note that this comment contradicts
comment FW/WEC21.)
Comment noted.
Reasonable use as proposed would now
be the last effort to avoid a constitutional
taking and allow development on very
constrained lots and these cases should
be rare. The new paradigm is to administratively allow up to 50% buffer reduction
(with mitigation) through a minor variance
(administrative) and a greater reduction
with a public hearing (Hearing Examiner).
This new approach should provide greater flexibility while cutting down on costs to
applicants and cases going to the H/E.
The shoreline code cited is what is allowed without a shoreline variance; an
applicant always has the option to seek a
larger footprint through a variance.
A storage tank is not required to be adjacent to a well, as is a pump(house); it
could be placed elsewhere on a property,
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GCD16

Glyn & Carol Davies

9/23/20

F

16.16.620(G)(2)(d)

Please consider allowing the dispersion outfall within the outer
50% of the buffer.

GCD17

Glyn & Carol Davies

9/23/20

F

16.16.265(A)(1)

Please consider eliminating the building setback. The purpose
of the critical area buffer is to provide protection; with generous
buffer requirements (100’ for shoreline, 50’ – 100’ for critical
areas, etc.) there is no need for an additional 10’ building setback (or consider reducing the building setback to 5’ from the
buffer).

GCD18

Glyn & Carol Davies

9/23/20

F

16.16.680(F)

Please consider limiting the replacement ratio for preservation to
3 times the ratio for reestablishment or creation (in most cases,
1:1 ratio should be applicable, so a 3 times ratio is generous
and should suffice).
Since you are proposing eliminating provision “O” under this
section that calls out residential, perhaps reference residential
use in this provision: “…including, without limitation, residential
uses.”
Please allow for a storage tank when a storage tank is mandated by County requirements for the well.

GCD19

Glyn & Carol Davies

9/23/20

F

16.16.720(A)

GCD20

Glyn & Carol Davies

9/23/20

F

16.16.720(B)(3)

GCD21

Glyn & Carol Davies

9/23/20

F

16.16.720(G)(1)(d)

Please consider 6 foot width for private trails.

GCD22

Glyn & Carol Davies

9/23/20

F

16.16.745(C)(1)(c)

Please consider allowing buffer reduction to 65% of the standard buffer specified in the table.

GCD23

Glyn & Carol Davies

9/23/20

F

16.16.760(8)

LNTHPO01

Tamela Smart, Lummi
Nation Tribal Historic
Preservation Office

9/15/20

D

23.60.030(18)

Please consider mitigation at 1:1 ratio regardless of whether
placed before or after impact occurs. Sometimes mitigation must
occur after the impact occurs for logistical reasons. This should
not result in a 25% penalty.
One of our primary concerns is the use of the term "significant"
in regards to cultural resources. This term has a specific meaning under Federal law. The definition that is included for this

April 28, 2021

Staff Response
outside of critical areas/buffers.
The 25% is existing language; however,
we have proposed adding, “unless a
closer location is demonstrated to be the
only feasible location” to account for odd
circumstances.
We have added text to the section describing its purpose.
However, this setback was established by
Council and staff is not proposing to
change it.
Mitigation ratios for wetland impacts are
taken verbatim from DOE guidance.
We’re not sure to what the commenter is
referring.
Tanks do not necessarily need to be next
to a well, as a pump house does. Tanks
could be located elsewhere on a property,
outside of critical areas/buffers.
Comment noted.
The amendments proposed are intended
to meet DOE guidance. As such, we cannot vary without developing our own Best
Available Science.
This ratio is not proposed for amendment;
Council approved it in 2017 to account for
temporal loss.
The term significant has been deleted
from the definition of “cultural resource
site” as it is no longer used in the regula-
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MES01

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.255(B)

MES02

Ed Miller, Miller Environmental Services

9/18/20

F

6.16.255(B)(8)

MES03

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.225(C)

MES04

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.225(D)

MES05

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.230(B)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
term on page 227 is taken from the Federal process and it does
not apply here. Under state law a different process is followed.
Subsection (5) was stricken, and a side bar note says this is
addressed by (4). This does not appear to be the case as 4 is
an allowance for water dependent use.

Alteration of functionally disconnected Type III or IV wetlands
with associated with an approved commercial development
within an Urban Growth Area.
Please define “functionally disconnected”. If this was intended to
mean “isolated wetlands”, this provision would exclude many
wetlands that have seasonally flowing outlets within the Birch
Bay area. Also, why doesn’t this exemption apply to residential
development in other UGAs?
Please define “ecological connectivity” and “habitat corridors.” It
appears this section will grant the County the authority to protect/prohibit development over areas outside of defined critical
areas and their buffers. The language is vague, which will create
unpredictable review and requirements. A corridor could be 10
feet wide or >300 feet wide, depending on which species we are
seeking to maintain a corridor for. Additionally, corridors are
already covered in the CAO, as a WDFW priority habitat covered under the HCA section.
Was this section intended to apply to native plant communities
within critical areas and buffers or within any native plant community “associated” with critical areas? What does “associated”
mean? This could potentially imply that any native vegetation
beyond the regulated buffer should be prioritized for protection.
This new section seeks to extend authority over all vegetation
(native and non-native) on a property.
We noted the verbiage change from the prior “exempt activities”
title. With this modification, no activities would be exempt from
the critical areas ordinance. Additionally, under subsection B of
this section, the language was modified to remove the allowance to prune or plant ornamental or native trees within critical

April 28, 2021

Staff Response
tions.
We think the commenter erred in his reference. Allowance for water dependent
uses is subsection (3); (4) refers to uses
allowed by Ch. 16.16, which includes
activities allowed with or without notification.
The term “functionally disconnected” has
been deleted.

The commenter is correct. However, this
verbiage was added in response to the
Council’s direction in the adopted scoping
document.

The CAO only applies to critical areas
and their buffers, and as adopted by reference in the SMP, only applies to the
shoreline jurisdiction. This proposed language does not extend authority over all
vegetation on a property.
Per state law, all activities are subject to
the CAO, including those listed here.
They are not exempt; they just don’t need
a permit or review. We changed the title
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Comment
(Abbreviated; please see original correspondence for exact
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areas or buffers. This would take away any rights to prune or
plant native or non-native trees in lawfully established gardens
or landscaped areas, including fruit trees? Why? This seems to
be taking away some existing established rights. This section is
inconsistent with 16.16.235.B.4.a.i.

MES06

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.235(B)(4)(b)(iv)(B
)(2)

Evergreen trees may not be appropriate for all environments,
particularly wetlands with high levels of seasonal ponding. We
recommend removing the evergreen tree requirement.

MES07

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.235(B)(5)

What is the time scale when referring to “one-time”? The life of
the tree? The duration of property ownership? Please clarify.

MES08

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.255(C)(3)

MES09

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.265(A)(1)

“Habitat corridor” and “ecological connectivity” are general ecology terms, not defined in this code and not regulated as a critical area – unless they are a specific, identified HCA (such as old
growth/mature forest, Oregon White Oak, etc.). Biodiversity
areas and corridors are identified as a state “priority habitat” by
Washington Department of Fish and Wildlife (WDFW)– with
corridors defined as “relatively undisturbed and unbroken tracts
of vegetation that connect fish and wildlife habitat conservation
areas, priority habitat, areas identified as biologically diverse, or
valuable habitat within a city or UGA.” Critical areas reports are
already required to cover biodiversity areas and corridors as an
HCA. If the intent of this added section is to include other areas
in addition to those currently regulated as critical areas, it seems
to be an extension of and addition of a new regulated area.
What is the intent of the building setback? If it is to protect tree
root zones and allow for building access and maintenance, a
building setback is not always needed. For example, a new

April 28, 2021

Staff Response
to make it clearer.
Pruning (and all vegetation management)
still listed as an activity allowed in buffers
with notification (16.16.230((B)(4)). We
removed planting so people don’t think
they can plant new non-native trees in the
buffer. However, one can still maintain
existing vegetation.
This language is the same that is used in
our tree protection regulations for our
watersheds. Nonetheless, we agree that
in certain circumstances evergreens may
not be the best choice. Therefore we
have added, “unless otherwise approved
by the Director.”
This was unclear. We have removed “a
one-time,” but added “a cumulative total
of.” We were trying to limit the total
amount of buffer that could be cleared.
The commenter is correct. However, this
verbiage was added in response to the
Council’s direction in the adopted scoping
document.

This setback was established by Council
and staff is not proposing to change it.
We recognize, however, that there may
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MES10

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.265(B)(1)

MES11

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.270(C)(12)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
building within a grass field would not disturb root zones within a
buffer or result in significant disturbance by a homeowner walking around the house. Assuming this 10-foot building setback
area would or could be tabulated as impact, the setback will
effectively reduce the allowed “reasonable use” footprint (which
is proposed to be reduced back down to 2,500 square feet under this code). Forcing applicants to build smaller homes on
reasonable use lots in order to accommodate a 10-foot building
setback will significantly reduce the buildable area on a property. For example, a 50 x 50-foot building (2,500 SF) would have
to shrink to 40 by 30-foot building (1,200 SF) if it is against a
road setback in order to leave a 10-foot building setback around
three sides of the structure.
Significant Trees” needs to be defined in the CAO.

Reasonable Use Exceptions. For single-family residences, the
maximum impact area may be no larger than 2,500 square feet.
This impact area shall include the residential structure as well as
appurtenant development that are necessarily connected to the
use and enjoyment of a single-family residence. These appurtenant developments include garages/shops, decks, parking, and
all lawn and nonnative landscaping.
Why is reasonable use reduced from 4,000 SF to 2,500 SF?
The County Council previously approved the larger area so that

April 28, 2021

Staff Response
be instances where the setback isn’t warranted and have amended the section to
allow for a reduction in such cases, modeled on the COB’s similar regulation.

The WCC has too many disparate definition sections, many of which define the
same words differently. Staff is working
toward ultimately having one definition
chapter. But until that happens, we’re
trying not to add new definitions where
words are already defined elsewhere,
which is why we’ve added “Any words not
defined herein shall be defined pursuant
to Titles 20 (Zoning), 22 (Land Use and
Development), 23 (Shoreline Management Program), or their common meanings when not defined in code” at the
beginning of the definition section.
Reasonable use as proposed would now
be the last effort to avoid a constitutional
taking and allow development on very
constrained lots and these cases should
be rare. The new paradigm is to administratively allow up to 50% buffer reduction
(with mitigation) through a minor variance
(administrative) and a greater reduction
with a public hearing (Hearing Examiner).
This new approach should provide great-
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property owners could use a reasonable portion of their 5, 10,
20-acre properties with a house, shop, garden, etc. If the intent
is to make it the same as the SMP reasonable use allowance
(2,500 square feet), please explain why they need to be the
same. Shoreline lots fall within 200 feet of the shoreline, a more
highly protected area designated by the Shoreline Management
Act. Additionally, shoreline lots are often smaller-sized lots. A
majority of non-shoreline lots in the County are at least five
acres in size. No specific reasoning is given on why the reasonable use allowance is being lowered, despite the recent critical
areas code update in 2017 which brought it to 4,000 square
feet.

April 28, 2021

Staff Response
er flexibility while cutting down on costs to
applicants and cases going to the H/E.
The shoreline code cited is what is allowed without a shoreline variance; an
applicant always has the option to seek a
larger footprint through a variance.

This is particularly concerning if a 10-foot building setback is
required to be included within the reasonable use allocation
area, severely reducing building size. Potentially, a property
owner with five acres or more could be limited to a 1,000 SF
house with a required 10-foot building setback and max out the
reasonable use allowance with a small house footprint.
MES12

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.630(C) &
16.16.740(A)(1)

This section of code was revised to remove the provision that
buffers do not extend across substantially developed areas
and/or across legally established roads. The language was
changed to only include “existing, legally established substantially developed surface”. This change would allow larger buffers
to include disconnected area on the opposite side of roads or
developed surfaces (such as buildings). Please explain the reason for this change. We are not aware of any Department of
Ecology guidance that proposes including disconnected portions
of buffer across roads or developed areas.

Hydrologic or water quality functions are
not the only reason for buffers. While
small water-dependent species (e.g.,
amphibians) may not cross roads, many
others do, or they nest, roost, or any
number of other activities. DOE guidance
does not provide provisions for reducing
buffers because of minor (e.g., dirt driveways) intrusions.

While some wildlife species may cross roads (e.g. birds, mammals), it seems unlikely that water-dependent species (e.g.,
amphibians) would regularly access buffers across roads and
buildings. Since the intent of the buffer is to protect the functions
of the wetland, perhaps the analysis should focus on what functions a disconnected buffer would provide to a wetland across a
road or building. The disconnected buffer would not provide
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MES13

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.640(A)

MES14

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.640(B)(2)

MES15

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.640(C)(1)(c)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
hydrologic or water quality functions for the wetland across the
road.
This change would substantially increase the amount of regulated buffer areas in Whatcom County, particularly in conjunction
with the larger buffers proposed under this code change. As
such, it seems there should be some reasoning provided as to
why this change is needed or even valid.
How will the Director determine what distance is necessary to
increase the buffer if it’s “poorly vegetated”? This appears subjective as there is no definitive science that provides clear buffer
widths in these cases – they could vary depending on what
function or which species you are seeking to protect. What
would qualify as “poorly vegetated”? Bare dirt? Grass? Significant coverage of invasive species? This section of code could
be interpreted and applied very differently among staff, decreasing predictability and consistency for landowners. The section
has also been altered from the existing code to allow for buffer
increases to “provide connectivity to other wetland and habitat
areas”. This seems to be an especially broad provision to increase buffers almost anywhere.
Buffer Width Averaging. In the specified locations where a buffer
has been reduced to achieve averaging, the Director may require enhancement to the remaining buffer to ensure no net loss
of ecologic function, services, or value.
This section effectively eliminates the intent of buffer averaging
and converts it to buffer reduction by requiring mitigation. Buffer
averaging is an important and simple way to allow more flexibility for property owners that need to make minor buffer adjustments. This section will also reduce consistency and predictability (each staff member could apply this differently), and will increase the cost for simple projects by requiring plantings, monitoring, bonding, etc. by thousands of dollars.
Buffer Width Reduction. The buffer shall not be reduced to less
than 75 percent of the standard buffer.
The existing code section allows for up to a 50 percent (or min-

April 28, 2021

Staff Response

Staff is proposing amendments to this
section to provide better rationale (based
on DOE guidance) for an already existing
section.

The intent that if the remaining reduced
buffer area is degraded, it is now narrower and lacks the vegetation to properly
function. If it is well vegetated, enhancement would not be necessary (nor required).

We are responding to comments from
DOE regarding having to meet their latest
guidance.
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MES16

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.640(C)(1)(e)(iii)

MES17

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.640(C)(1)(g) &
16.16.640(C)(3)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
imum of 25 feet) reduction of a Category IV wetland buffer, while
higher category wetland are restricted to a 25 percent reduction.
Why is this being changed? Is there guidance from the Department of Ecology supporting the change or data from Whatcom
County showing that the current allowed reduction up to 50
percent for Category IV wetlands is not working? Category IV
wetlands are generally low functioning wetlands – why are we
further restricting buffer flexibility here?
Does this mean the Director could require property owners to
protect non-critical area and non-buffer areas with a conservation easement? This essentially gives the Director unlimited
authority to restrict uses over non-protected uplands on properties, further limiting uses on properties without clear rationale,
size limitations/restrictions, or predictability. Again, this section
of code will create highly unpredictable review, requirements,
and result in additional cost and critical areas assessment report
revisions, depending on staff interpretations and personal beliefs. Additionally – allowed buffer reductions already require
buffer mitigation to offset the impact. Please provide rationale
for requiring additional mitigation that may include nondesignated critical areas.
Buffer Width Reduction. All buffer reduction impacts are mitigated and result in equal or greater protection of the wetland functions and values. This includes enhancement of existing degraded buffer area and provide mitigation for the disturbed buffer area.
Define “degraded”. This could result in the Director arbitrarily
requiring acres of additional planting, above and beyond the 1:1
or 1.25:1 buffer mitigation. How is the amount of area determined? What if the area is an active hayfield or established
pasture that is in use? The Director could remove the ability to
use a legally established, non-conforming uses and require
planting over such area. This again will add uncertainty, lack of
predictability, and significantly increase costs without any clear
limitations on how much planting could be required. Additionally,
this sounds like two things are now required – enhancement of

April 28, 2021

Staff Response

This is not intended to be in addition to
mitigation, but one of the ways to achieve
no net loss through the mitigation sequence while applying landscape ecology
principals.

The planting of degraded buffers has
been a part of our CAO since 2005 and is
based on DOE guidance. Based on case
history, we are only clarifying that the
area that might be enhanced is limited to
the specific portions of the buffer being
reduced, not anywhere on the lot, and
certainly not outside critical area buffers
(and thus does not “grant unlimited potential for mitigation requirements”).
Per DOE guidance, “degraded” is any
portion of a buffer that is not in a densely
vegetated community.
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MES18

MES19

Commenter

Ed Miller, Miller Environmental Services

Ed Miller, Miller Environmental Services

Date

Exhibit

9/18/20

F

9/18/20

F

Section

16.16.680(C)(4)

16.16.720(D)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
existing degraded buffer and conducting additional mitigation.
Why are property owners penalized for the current condition of
the property – that may have been in place for generations?
Also, it should be noted that buffers are not static, and have
been increasing with every update and version of the CAO. As a
result, areas which now may be considered “degraded buffer,”
potentially requiring additional enhancement (per the draft
change), may not have even been regulated as buffer a few
years ago.
Mitigation Ratios. For impacts to wetland buffers, mitigation shall
be provided at the follow ratios… (1) Where the mitigation is
placed after the impact occurs, at a 1.25:1 ratio (area or function); and (2) where the mitigation is in place and functional
before the impact occurs (i.e. advanced mitigation), at a 1:1 ratio
(area or function).
Planting mitigation prior to project construction is complicated
because of access for equipment, permit issuance, and seasonal constraints (plants generally must be planted in winter or
spring) – which doesn’t always coincide with project construction. At the stage when the mitigation is designed and the critical
areas assessment report is submitted to the County for review
with the site plan, we don’t know when or if planting could occur
prior to project construction. This makes it impossible to assume
applicants could achieve a 1:1 mitigation ratio unless they are
using an established mitigation bank to offset their impacts. Why
is this being changed? Is there a directive from the Department
of Ecology or data in Whatcom County supporting this, and the
higher ratio?
Private Access. Access to existing legal lots may be permitted to
cross habitat conservation areas if there are no feasible alternative alignments.
This section as modified implies that no new lots could be created (subdivided) if a road would be needed to cross through a
habitat conservation area. This could include trumpeter swan
loafing areas (which are roughly mapped on WDFW priority
habitats and species maps), biodiversity corridors, bat habitat

April 28, 2021

Staff Response

The amendments to this section are proposed to meet Best Available Science
and DOE guidance to account for temporal loss, i.e., the time between impact
and when mitigation is providing the
same functions and values as to prior to
the impact.

We believe Mr. Miller was reviewing an
older draft. We have since amended this
subsection (and subsection (C) to clarify
how subdivisions could still occur.
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MES20

MES21

MES22

Date

Exhibit

Ed Miller, Miller Environmental Services

9/18/20

F

Ed Miller, Miller Environmental Services

9/18/20

Ed Miller, Miller Environmental Services

9/18/20

Commenter

F

16.16.630(F)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
(which includes entire townships where bats are mapped),
streams, Pileated woodpecker habitat (which is not mapped by
WDFW and must be determined by the project biologist or
County staff), and many other priority habitats.
Table 1 Standard Wetland Buffer Widths.

16.16.740(A)

Based on a sampling of numerous projects in Whatcom County,
the most common wetland category is a Category III with a
moderate habitat score (110 or 150-foot buffers for moderate or
high intensity land uses respectively). However, we also find
that Category III wetlands with a high habitat score occur. This
could easily occur in a wetland of small to moderate size (5,000
to 10,000 square feet), and partially in a pasture. The updated
buffer for this type of wetland would be 225 feet or 300 feet (for
moderate or high intensity development respectively). A 225foot buffer would result in over 3.6 acres of land that would be
protected as buffer. On a five-acre property, with multiple wetlands, this could easily create many more reasonable use properties, resulting in many more variances.
Buffer Widths

Section

This is the same concern as comment MES12, and would allow
for buffers to extend to areas across roads.

F

16.16.740(B)

Table 4. Buffer Widths.
What is a Type O water? No definition is given and there is no
other correlation with any other part of the HCA section or
Washington State water typing.
The buffer provision for natural ponds and lakes under 20 acres
was previously 50 feet, but was removed. What are the buffers
for small lakes and natural ponds? The added water typing buffers in the table include a 100-foot buffer for lakes. Assumedly

April 28, 2021

Staff Response

Based on conversations with DOE staff,
Table 1 is proposed to be updated to be
consistent with their latest guidance. Mr.
Miller provides a good example as to why
staff is proposing an (up to 50%) administratively approved minor variance.

Hydrologic or water quality functions are
not the only reason for buffers. While
small water-dependent species (e.g.,
amphibians) may not cross roads, many
others do, or they nest, roost, or any
number of other activities. DOE guidance
does not provide provisions for reducing
buffers because of minor (e.g., dirt driveways) intrusions.
A definition of Type O waters is provided
in §16.16.710(C)(1)(a)(v).
Natural ponds and lakes under 20 acres
fall into one of the five listed types, which
are generally based on size, permanence, and presence of fish.
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MES23

MES24

MES25

Date

Exhibit

Ed Miller, Miller Environmental Services

9/18/20

F

Ed Miller, Miller Environmental Services

9/18/20

Ed Miller, Miller Environmental Services

9/18/20

Commenter

F

16.16.745(A)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
natural ponds and small lakes would not be required to have the
same buffer as large lakes in the County. Currently artificially
created ponds (created prior to 2005) do not require a buffer, is
this still the case?
Buffer Width Increasing.

16.16.745(B)

There is a new provision to this section that allows the Director
to extend Type S or F buffers to resources within 300 feet –
including Category III wetlands, other HCA’s or other waters.
Again, this is an exceptionally broad provision to add in additional regulated areas that are not currently designated as critical areas or buffers in the existing or even the proposed
amended code. There is also no clear guidance on how this
would be done. The amount of additional area in Whatcom
County this could include is hard to imagine. The extension of
every fish stream or lake buffer to another resource within 300
feet is essentially extending most of the buffer areas to 300 feet.
Buffer Averaging.

Section

Same concern as comment MES14.

F

16.16.745(C)

Buffer Reduction.
Same concern as comment MES17 and MES18.

MES26

Ed Miller, Miller Environmental Services

9/18/20

F

16.16.760(B)

Buffer Mitigation.

NES01

Molly Porter, North-

9/14/20

F

16.16.270(C)(12)

Same concern as comment MES18.
Please provide additional clarification on what is included in the

April 28, 2021

Staff Response

This provision has been borrowed from
Skagit County as a way to provide interjurisdictional consistency, making it easier
for our consultants working in multiple
jurisdictions.

The intent is that if the remaining reduced
buffer area is degraded, it is now narrower and lacks the vegetation to properly
function. If it is well vegetated, enhancement would not be necessary (nor required).
Planting of degraded buffer has been a
part of our CAO since 2005 and based on
DOE guidance. We have only tried to
clarify based on case history; we are
clarifying that the area that might be enhanced is limited to the specific location
being reduced.
Per DOE guidance, degraded is any portion of a buffer that is not in a densely
vegetated community.
It is being amended to meet DOE guidance.
Whatever fits in 2,500 sq. ft. We could set
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west Ecological Services

NES02

Molly Porter, Northwest Ecological Services

9/14/20

F

16.16.270(C)(12)

NES04

Molly Porter, Northwest Ecological Services

9/14/20

F

16.16.640(C)(1)(g) &
16.16.640(C)(3)

NES05

Molly Porter, Northwest Ecological Services

9/14/20

F

16.16.640(B)(1)(a) &
(C)(1)(a)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
maximum allowed 2,500 sq. ft. impact area to provide consistency in application. The text states driveways shall be the
minimum necessary but does not specify if any of this square
footage shall be included in the allowed 2,500 sq. ft. impact
area. Is there a minimum square footage of parking area that is
required to be included? Is the 10-foot building setback counted
towards this allowance?
For projects that require a critical area buffer impact, it appears
these will be reviewed in the following order: reduction of up to
25% administered by the Director; a minor variance (buffer reduction of 25-50%) administered by the Director; a major variance (buffer reduction beyond 50%) administered by the Director; and last, if major variance is denied or if all other code requirements including mitigation cannot be met, a reasonable
use application is administered by the Hearing Examiner. A flow
chart similar to Table 1. Project Permit Processing Table in
22.05, may be helpful to describe this process and requirements
associated with each.
Please clarify if there are any specific criteria for minor and minor variances in regards to total allowed impact area. It appears
variances have no maximum allowable footprint and can be
permitted as long as mitigation sequencing is applied and impacts can be mitigated.
Both sections appear to require mitigation, as well as additional
enhancement of ‘existing degraded buffer area’ to provide mitigation for the ‘disturbed buffer area.’ Please define ‘degraded
buffer area’ and ‘disturbed buffer area,’ and provide additional
clarity on how much additional enhancement may be required
beyond the standard 1:1 and 1.25:1 mitigation ratios. Further
defining these terms and the amount of enhancement that is
expected will help clarify the application of this code section to
specific projects.
Buffer averaging is preferred to buffer reduction
[16.16.640(C)(1)(b)]. Sections 16.16.640(B)(1)(a) and (C)(1)(a)
imply a development proposal cannot use a combination of
buffer averaging in one area and buffer reduction in another.

April 28, 2021

Staff Response
specific numbers, but that would provide
less flexibility to a homeowner.

The commenter is correct; and a flow
chart might be helpful; we’ll try to develop
one. As to variance criteria, see WCC
22.07.050. There are no criteria in regards to total allowed impact area
(though one would have to mitigate).

Per DOE guidance “degraded” is the
difference between existing conditions
and a densely vegetated community. As
each site is different, it would be difficult
to have a code that accounts for every
variation. We are trying to balance having
a code that is a “cookbook” verses providing flexibility to homeowners and their
consultants.
Clarification has been added.
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#

Commenter

Date

Exhibit

Section

NES06

Molly Porter, Northwest Ecological Services

9/14/20

F

16.16.740, Table 4

NES07

Molly Porter, Northwest Ecological Services

9/14/20

F

16.16.710(C)(1)(b)(i)

NWC01

Katrina Jackson,
Northwest Wetlands
Consulting

9/9/20

F

16.16.680

NWC02

Katrina Jackson,
Northwest Wetlands
Consulting

9/9/20

F

16.16.273

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Clarification could be added to state buffer averaging is not
allowed if the portion of impacted buffer has already been reduced. This would allow mitigation plans to use buffer averaging
where feasible (preferred) and buffer enhancement to compensate for the remainder of buffer reduction.
Provide definition of a Type O stream. This stream type does
not appear to be defined in the Washington Administrative Code
(WAC 222.16.030), Washington Department of Natural Resources (WDNR) water typing system, or anywhere in the Code
update.
Throughout 16.16.710(C)(1) the term “natural streams” has
been revised to “natural waters.” The term “waters” leaves ambiguity which could be interpreted to mean wetlands or water
flowing out of wetlands. Under this definition, 16.16.710(C)(1)(b)
would regulate any artificial man-made ditch that receives water
from a wetland and categorize the ditch as a stream that would
require a stream buffer. Many ditches, including roadside ditches, receive water from wetlands and could be regulated as
streams. Is this the intent of this change? If not, for clarity, the
term “natural waters” could be replaced “waters of the state”
which is defined in (16.16.900).
As written, it isn’t clear that the area of substantial surface and
the area beyond the substantial surface are no longer functioning as a part of the buffer protection. As I read it, the provision
only seems to address the substantial surface itself.
Can we presume that the minor variance is in addition to the
standard buffer reduction? Otherwise the minor variance would
force many more projects to the Hearing Examiner than under
the current reasonable use.
For example a 100’ buffer would go to 75’ minimum; then with
minor variance the buffer could then be modified to 25% to 50%
of that number or 56.25 or 37.5. When the 10’ building setback
is added, the relief is no way near what reasonable use is allowing currently especially on smaller lots where the separation is
many times only 10’ to 20’ between the wetland and the foundation. As I describe the minor variance would still require a 66.25

April 28, 2021

Staff Response

A definition of the water types has been
added.

Based on this comment we have amended the section to say “waters of the state”
rather than “natural waters.”

Correct.

The proposed new approach would allow
the applicant to request, and the County
to vary, any numerical or dimensional
standard to provide reasonable development. It would be the duty of the Hearing
Examiner to determine if a legally permissible project has been recommended.
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NWC03

NWC04

Commenter

Katrina Jackson,
Northwest Wetlands
Consulting

Katrina Jackson,

Date

Exhibit

9/9/20

F

9/9/20

F

Section

16.16.265(B)(4)

16.16.680

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
foot to 47.5 foot separation between the foundation and the
wetland. It is our belief that even a variance on the standard
buffer reduction would overburden the Hearing Examiner if reasonable use would under the revisions be required to go to the
hearing examiner. You state “They would be limited to variances
for a 25% to 50% reduction of critical area buffers (when mitigated and they meet certain criteria) but would address most of
the instances that reasonable use exceptions are currently applied for. We believe that overall, these changes would significantly reduce the number cases having to go to the Hearing
Examiner.” Perhaps you have better statistic than I do about the
narrow buffers we have needed under reasonable use. I do a lot
of work in Sudden Valley and for the most part many of the projects can stay about 35 feet from a critical area, but those would
under the revisions be moved to the hearing examiner.
Is the intent that the conservation easement shall only apply to
the specific altered buffer on properties containing critical areas
and/or associated buffers? If so then it should so state. It seems
since Notice on title is expected for properties that have critical
areas and/or assoc. buffers that are not altered. My thoughts go
to the properties that have an established house, want to put a
shop in one corner and may need to alter a buffer to do so, but
the permittee should not be asked to then identify all of the nonaltered wetlands or buffers on the rest of the acreage. So then
the applicant would do a conservation easement for the altered
buffers and or wetlands, and then also a notice on title to cover
any of the other critical areas that are unaltered. If all wetlands
and buffer on the property are required to be placed in a CE
when only one wetland and/or wetland buffer is altered, this
would result in excessive wetland delineation, surveying of wetland boundaries, and reporting costs.
Also alteration to buffers on a property should be allowed in the
future modified to the full extent of the code provisions and not
forced locked into a conservation easement when the first project might only be a minor modification.
It seems that some effort has been made in part of the code to

April 28, 2021

Staff Response

The commenter raises a good point. We
have revised the section to refer to the
“review area.”
As to the 2nd point, our conservation
easements do allow for future development as permitted by code.

Comment noted.
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#

Commenter

Date

Exhibit

9/9/20

F

Section

Northwest Wetlands
Consulting

NWC05

Katrina Jackson,
Northwest Wetlands
Consulting

16.16

PA01

Paul Anderson

9/18/20

F

16.16.225(B)(8)

PA02

Paul Anderson

9/18/20

F

16.16.260(G)(1)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
use the label of compensatory mitigation. Thank you. When a
violation occurs clearing or overlayment, once repaired the reparation area should not be then placed in a conservation easement. Because the word mitigation is still somewhat interchangeable in the code or in the minds of those enforcing the
code, it needs to be clear than only compensatory mitigation
areas are to be placed in conservation easements.
Administratively, through reasonable use, wetlands are being
filled. This action does not show up as an administrative option
under minor variance. As written it looks like wetland fill would
need to go to hearing examiners as well. This again would send
several more of the single family small residential lots to the
hearing examiner. Basically I like the idea of administrative variance or minor variance, but with changes it looks significantly
more restrictive than the current practices for what can be handled without going to the hearing examiner.
You might also talk with the City of Bellingham. I was working on
a stream buffer reduction below minimum standards, very soon
after the hearing examiner had told the City to start handling
these as an administrative variance and to quit sending them to
the hearing examiner. I found this interesting.
I recommend that this provision be listed “as excepted in WCC §
23.05.065,” since it is not applicable for shoreline associated
wetlands. Interpretation and enforcement of this section within
shoreline jurisdiction is problematic as shoreline associated
wetlands by definition (WAC 173-22-030(1)) have proximity and
influence with the shoreline water and therefore, are not “functionally disconnected”.
Three years is not adequate to establish whether a mitigation
site will successfully compensate for lost critical area functions,
especially where that mitigation includes the planting of shrubs
and trees. In terms of wetland mitigation, state and federal
agencies have required a minimum of five years monitoring for
several years and I recommend that five years be the minimum
monitoring required in the SMP.

April 28, 2021

Staff Response

Staff’s recollection is that staff has only
been approving wetland fill for a SFR
through administratively processed reasonable use exceptions (RUE) for the last
2 years, and that has only happened
once. However, we do not believe that
wetland fill (or other uses approve
through an RUE ought to be approved by
staff; thus the reason for the proposed
change.

Based on this and discussions with DOE
staff, we have deleted “functionally disconnected” from this provision. Additionally, based on communication with DOE
staff, we have added that the wetlands
have to have a habitat score of less than
6 to qualify.
Though staff had not proposed to amend
this section, based on this comment we
realized that the existing code does not
reflect current practices. We have updated this section to do so, and to address
Mr. Anderson’s comment.
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#
PA03

PA04

Commenter
Paul Anderson

Paul Anderson

Date

Exhibit

9/18/20

F

9/18/20

F

Section
16.16.640(C) &
16.16.720(D)

16.16.710(C)(2)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
[Wetland] Buffer Width Reduction
Allowing an outright reduction in buffer width will not protect
critical area (wetland or fish and wildlife habitat) functions or
shoreline ecological functions. The only time a reduction in
adopted buffer widths should be allowed (no > than a 25% reduction) is when it is used with buffer averaging (see Bunten et
al. 2016). To ensure that there is no net loss of shoreline ecological functions, I recommend that this provision be stricken
within shoreline jurisdiction. This same concern and recommendation applies to 16.16.720.D. (Buffer Width Variance).
Habitat Conservation Areas – Designation, Mapping, and Classification: “Areas in which federally listed species are found,
have a primary association with, or contain suitable habitat for
said listed species, as listed in the U.S. Fish and Wildlife’s
Threatened and Endangered Species List or Critical Habitat
List…”

April 28, 2021

Staff Response
We have added language to this section
from DOE guidance, clarifying that buffer
reductions are not allowed outright, but
only under certain (DOE approved) circumstances.

We have amended 16.16.710(C)(2) to
included NMFS listings and critical habitat.

Within shoreline jurisdiction, this section needs to be edited to
also include the National Marine Fisheries Service (NMFS), the
federal agency responsible for managing marine species listed
under the Endangered Species Act that includes Puget Sound
Chinook salmon (Oncorhynchus tshawytscha) and Southern
Resident killer whales (Orcinus orca). These two iconic species
are of significant cultural, commercial and recreational importance for the Pacific Northwest and not acknowledging their
importance and presence within the SMP is a substantial oversight. Due to its critical importance for Chinook salmon rearing
and migration, NMFS designated the marine and estuarine
nearshore (extreme high water to approx. 30 meters depth),
including most of the Whatcom County coast, as critical habitat
for the recovery of Puget Sound Chinook in September 2005
(see Federal Register, Vol. 70, No. 170, 9/2/05). NMFS is
acknowledged as a regulatory agency in WCC §16.16.900 (Definitions; “Critical habitat”).
The marine and estuarine nearshore within the County meets
the definition of a Fish and Wildlife Habitat Conservation Area in

34

Exhibit H

Shoreline Management Program Periodic Update 2020
Public Comments on Draft Amendments
Comment
#

PA05

Commenter

Paul Anderson

Date

Exhibit

9/18/20

F

Section

16.16.720 & 16.16.740

WCPW01

Atina Casas, W/C
Public Works

9/18/20

E

22.05.020

WCPW02

Atina Casas, W/C
Public Works

9/18/20

E

22.07.020(B)(1)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
WAC 365-190-130 and, more importantly for the SMP, the definition of Critical Saltwater Habitat in WAC 173-26-221(2)(C). I
respectfully recommend that the County include reference to
NMFS-managed listed species in the SMP and that the marine
and estuarine nearshore is designated critical habitat for Puget
Sound Chinook. To simplify the permitting process and assist
staff and applicants in understanding this update, I would also
recommend that the salmonid habitat maps be updated to show
the marine and estuarine nearshore as a regulated critical area.
Habitat Conservation Areas – Use and Modification and Habitat
Conservation Area Buffers
Since shorelines and shorelands (associated wetlands) include
more than just streams and the SMP protective standards apply
to those other waters, I recommend changing “stream(s)” to
“water(s)” in Table 3 (§16.16.720) and in §16.16.740. Also,
since tidal waters include a number of species and habitats of
cultural, commercial and recreational importance (e.g., shellfish
areas; Chinook salmon), what is the rationale and science to
support requiring a wider buffer on marine versus freshwater
habitats; 150 and 200 feet, respectively? To ensure no net loss
of ecological function, I recommend that the upland buffer on
marine habitats be increased to 200 feet, which is well within the
buffer range reported in the scientific literature (see Protecting
Nearshore Habitat and Functions in Puget Sound; Protection of
Marine Riparian Functions In Puget Sound, Washington; available from WDFW: https://wdfw.wa.gov/).
Shoreline Substantial is included in both the Type II and Type III
sections of the table. The footnote (c) in the Type II section explains the circumstances when a Shoreline Substantial will be
processed as a Type III. This footnote should also be in the
Type III section for further clarity.
How will the applicant know what the dollar amount is when
OFM changes it every 5 years? Will updated values be shown
on the permit application form so applicants know if their project
qualifies based on the current value at the time of application

April 28, 2021

Staff Response

Amended per this suggestion (though in
Table 3 only for the performance standards that apply to all waters.)
And while the buffer is proposed to be
150’ in the marine areas, we are still
managing for NNL in the entire shoreline
jurisdiction.

Comment noted.

Correct, the application is changed when
OFM updates the amount.
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WCPW03

Commenter

Atina Casas, W/C
Public Works

Date

Exhibit

9/18/20

E

Section

22.07.030(A)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
submittal?
A. Shoreline substantial development permits are considered
Type II applications pursuant to WCC 24 22.05.020 (Project
Permit Processing Table).
For clarity, add a sentence that this permit could be considered
a Type III application pursuant to 22.05.090(2) (Open Record
Public Hearing).
Consider keeping the wetland buffer impact mitigation ratio 1:1
for public road and bridge projects. Mitigation is not possible
before impacts. And between clear zone requirements for vehicle safety and limited right-of-way, there often isn’t onsite area
available to accommodate a 1.25:1 mitigation ratio.

WCPW04

Atina Casas, W/C
Public Works

9/18/20

F

16.16.680(H)(1)

WCPW05

Atina Casas, W/C
Public Works

9/18/20

F

16.16.760(B)(8)

Consider an HCA buffer impact mitigation ratio of 1:1 for public
road and bridge projects. Mitigation is not possible before impacts. And between clear zone requirements for vehicle safety
and limited right-of-way, there often isn’t onsite area available to
accommodate a 1.25:1 mitigation ratio.

WCPW06

Atina Casas, W/C
Public Works

9/18/20

F

16.16.900

Add a definition for Critical Facilities, which is referenced in
16.16.322.

WCPW07

Chris Elder, W/C Public Works

9/18/20

B

C/P Ch. 11

WCPW08

Chris Elder, W/C Public Works

9/18/20

Under the Council approved scope of possible amendments,
topic #6 highlights Climate Change/Sea Level Rise with the
recommended action of “Develop and/or strengthen policies
regarding climate change/sea level rise, including the incorporation and use of new data (as it becomes available), to review
and revise, if warranted, shoreline use regulations”. The proposed amendments to the Shoreline Master Program have not
sufficiently addressed this topic based on available data including projected impacts of climate change and have not incorporated best management practices developed to address the
projected impacts of climate change.
Related to climate change, the most significant projected climate
impacts related to the SMP update include sea level rise and
increases in coastal and riverine flooding, both in magnitude and

April 28, 2021

Staff Response

We have modified the sections to clarify.

The mitigation ratios are proposed to be
amended to meet DOE guidance. Nonetheless, Public Works could choose to
enhance publicly owned property now
and apply the mitigation to future projects
(i.e., advance mitigation).
The mitigation ratios are proposed to be
amended to meet DOE guidance. Nonetheless, Public Works could choose to
enhance publicly owned property now
and apply the mitigation to future projects
(i.e., advance mitigation).
A definition has been added.
Policies regarding climate change/ sea
level rise have been developed and/or
strengthened and are proposed to be
included in Chapter 11 of the CompPlan
(pg. 11-30).

Before adopting specific regulations, it
seems like we’d need to know the details
of likely sea level rise (location, elevation,
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Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
frequency. I have included the several regional and state scientific climate data reports and data informed recommendations on
how to incorporate projected climate change impacts such as
sea level rise and increased coastal and riverine flooding into
planning processes. The list of resources supplied is located at
the end of this memo.
It should be noted that Whatcom County is currently participating in development of a local Coastal Storm Modeling System
(CoSMoS) which will further inform the extent of potential impacts of sea level rise combined with storm surge, wind currents, barometric pressure, and other environmental factors.
Data from this effort will inform the magnitude and area of impact and will support selection of an actual sea level rise elevation and/or shoreline impact zone, but existing data already
highlights that sea level rise has occurred and will continue to
occur at an increasing rate.

WCPW09

Chris Elder, W/C Public Works

9/18/20

WCPW10

Chris Elder, W/C Public Works

9/18/20

While this periodic update to the Shoreline Master Program may
not spur development or adoption of an actual sea level rise
projection for Whatcom County shorelines, staff recommends
developing new code language that clearly identifies the projected impacts of sea level rise and increased impacts of riverine and coastal flooding within Title 23. Furthermore code improvement must require applicants pursuing development within
the shoreline jurisdiction to perform a climate vulnerability assessment for the proposed action and highlight mitigation
measures proposed to address projected climate impacts. This
language will support applicants in mitigating climate risk to their
private investment and will support local government in protecting public safety, private property, and environmental health.
The resources described below have been attached to this
comment letter to support the above comments and recommendations:
• The University of Washington’s Climate Impacts Group
Shifting Snowlines and Shorelines (2020) highlights this significant climate changes occurring within our region and
does provide summary projections of potential changes in

April 28, 2021

Staff Response
magnitude, etc.) and anticipate the development of the CoSMoS model (on which
the COB and WCPW are working), which
should provide the best data for Whatcom
County. The policies being introduced
would set us up for developing such regulations once this model is completed.
It should also be noted that in reviewing
development proposals, PDS already
requires structures to be built above the
anticipated flood stage through the County’s critical area (i.e., geohazard/tsunami)
and flood regulations.
Nonetheless, this is a policy decision and
all comments will be forwarded to the P/C
and Council.
Your comments will be forwarded to the
P/C & Co/C for their consideration.

Thank you.
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RES01

Commenter

Ander Russell, ReSources

Date

9/17/20

Exhibit

D

Section

23.30.020

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
sea level.
• The Extreme Coastal Water Level in Washington State
(Guidelines to Support Sea Level Rise Planning) (2019) provides valuable guidance regarding incorporation of sea level
rise projections into local planning.
• Maps of Climate and Hydrologic Change for the Nooksack
River Watershed (2017) highlights the projected changes in
seasonal precipitation in the Nooksack River which projects
an increase in winter precipitation over the next 30 years of
between 9.5% and 20.8% which will contribute to increased
magnitude and frequency of flooding.
• Incorporating Sea Level Change in Civil Works Programs is
a US Army Corps of Engineers regulation requiring consideration of sea level impacts on all coastal projects as far inland as the extent of estimated tidal influence and providing
guidance for incorporating the direct and indirect physical effects of projected future sea level change across the project
life cycle in managing, planning, engineering, designing,
constructing, operating, and maintaining projects and systems of projects.
• Integrating Climate Resilience into Flood Risk Management
(2010) provides significant policy guidance and considerations.
Additional online resources that may support development of
climate change related improvements can be found at the following sites.
• https://toolkit.climate.gov/
• https://toolkit.climate.gov/tool/adaptation-tool-kit-sea-levelrise-and-coastal-land-use
SMP Scoping Document Item 5 : Consistency with Shoreline
Management Act (RCW 90.58) and 2003 SMP Update Guidelines (WAC 173- 26) – Thank you for adding language referencing WCC Title 23 Shoreline Regulations 23.30.020 as it pertains
to mitigation. We feel that in order to adequately address item
5b from the Scoping Document further clarification is needed on
exactly what mitigation actions are needed for development.
Please add clarification and reference WCC 16.16.

April 28, 2021

Staff Response

5b from the scoping document is “Clarify
development mitigation requirements.”
We feel we have done this in many sections of both Title 23 & WCC 16.16. While
most of the “clarifying” has been done to
the text of WCC 16.16, it pertains to
shoreline permits since the CAO is
adopted as part of the SMP.
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Commenter

Date

Exhibit

RES02

Ander Russell, ReSources

9/17/20

D

RES03

Ander Russell, ReSources

9/17/20

B&D

Section
23.40.020(G)

C/P Ch. 11 & Title 23

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Shoreline Bulk Provisions – Buffers, Setbacks, Height, Open
Space and Impervious Surface Coverage – Thank you for adding in language about the need for mitigation under G (Development activities allowed in buffers and setbacks). Please clarify
and strengthen that language. Any impacts from activities happening within the critical area buffer must be mitigated
please show how this will be done.
Climate Change/Sea Level Rise – Thank you for the updated
language concerning climate change and sea level rise that was
added to the Chapter 11 of the CompPlan (Exhibit B). We
strongly support the recommended changes outlined
by Futurewise and WEC for this scoping item. A comprehensive
approach to addressing the impacts of climate change by protecting natural shorelines and other natural systems will help our
community withstand and recover from the increase in those
impacts over time.
Please add language to reflect a focus on climate change and
sea level rise impacts to Exhibit D. The SMP and CompPlan
must do a better job at addressing sea level rise and other climate change impacts. We understand that the bulk of the revisions in this area have been added to Exhibit B. However, the
words climate change and sea level rise do not appear at all in
Exhibit D.
Climate change impacts on sea levels, storm surges and riverine and marine flooding are extensively documented and must
be planned for and addressed in all County regulations and
planning documents. The County need not look any further than
its own report on climate change impacts to have the data
needed to develop and strengthen policies around climate
change, flooding and sea level rise. Just this past winter Whatcom County was inundated with unprecedented flooding from
heavy rains that breached dikes and submerged houses. The
cost of the damage from the flooding between late January
through early February was over $4 million, $2.5 million of which
was related to road and infrastructure damage.

April 28, 2021

Staff Response
The text of that section clearly states,
“provided…that they comply with all the
applicable regulations in WCC Chapter
16.16, including mitigation.” Please note
that mitigation requirements are in WCC
16.16, a part of the SMP, and that both
need to be read together.
Before adopting specific regulations, it
seems like we’d need to know the details
of likely sea level rise (location, elevation,
magnitude, etc.) and anticipate the development of the CoSMoS model (on which
the COB and WCPW are working), which
should provide the best data for Whatcom
County. The policies being introduced
would set us up for developing such regulations once this model is completed.
It should also be noted that in reviewing
development proposals, PDS already
requires structures to be built above the
anticipated flood stage through the County’s critical area (i.e., geohazard/tsunami)
and flood regulations.
Nonetheless, this is a policy decision and
all comments will be forwarded to the P/C
and Council.
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Comment
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language, supporting arguments, and/or supporting material citations.)
Further recommendations on how to incorporate climate change
impacts on rising sea levels, storm surges, and riverine and
marine flooding in to Exhibits B and D:

April 28, 2021

Staff Response

• Make the changes recommended by Futurewise/WEC to
Exhibit B, policy 11 AA-5 and include new policy 11 AA-8
outlined in their letter.
• We strongly support the addition of a Sea Level Rise section to Exhibit D. We support the language proposed for a
new Section 23.30.080 by Futurewise and WEC in their letter.
• Shoreline maps should be updated to include Best Available Science (BAS) and reflect any additional areas that are
now considered within the 200’ of the OHWM as a matter
of shoreline jurisdiction.
• Given the impacts of sea level rise on property and life,
please prevent construction in areas that will be underwater in the next 30 years. The Washington Coastal Hazards
Resilience Network has the best available science on this
with various sea level rise projections depending on various greenhouse gas scenarios.
• Whatcom County has over 50 Toxic Cleanup Sites in marine shoreline areas.3 Please add language about what
steps can be taken to plan for Sea Level Rise impacts on
those sites. Proactive steps to protect communities, water
and habitat now will prevent high costs down the road.
• Science around climate change, sea level rise, storm surges and their impacts is dynamic and evolving - often at a
faster pace than required SMP update timelines. Strengthen the language around assessing and incorporating Best
Available Science. Be specific about the intervals at which
BAS will be assessed and what the process for incorporating BAS will look like.
o Examples from local jurisdictions that incorporate
climate impacts:
 The City of Tacoma has included many updates
in their 2019 Periodic Update regarding climate
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Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
change impacts. Below are the additions they
are proposing which Whatcom County could incorporate:
 A new general policy of “Evaluate sea level rise
data and consider sea level rise risks and implications in the development of regulations, plans,
and programs.” (p. 66)
 New site planning policies:
o “Development should be located, designed, and managed both to minimize potential impacts from sea level rise and to
promote resilience in the face of those impacts, by such actions as protecting wetland and shoreline natural functions, incorporating green infrastructure, retaining
mature vegetation, and considering softshore armoring wherever possible.” (p. 69)
o “Assess the risks and potential impacts
on both City government operations and
on the community due to climate change
and sea level rise, with special regard for
social equity.” (p. 70)
o “Promote community resilience through
the development of climate change adaptation strategies. Strategies should be
used by both the public and private sectors to help minimize the potential impacts of climate change on new and existing development and operations, including programs that encourage retrofitting of existing development and infrastructure to adapt to the effects of climate change.” (p. 70)
 A new general policy for Critical Areas and Marine Shoreline Protection: “Protect natural processes and functions of Tacoma’s environmen-

April 28, 2021

Staff Response
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RES04

Ander Russell, ReSources

9/17/20

B

C/P Ch. 11

RES05

Ander Russell, ReSources

9/17/20

F

16.16.225(C)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
tal assets (wetlands, streams, lakes, and marine
shorelines) in anticipation of climate change impacts, including sea level rise.”
Scoping Document Item 8: Habitat – Please address Scoping
Document item 8a. We understand it is not necessary to have
references to the WDFW and DNR Shore Friendly Program in
the code in order for the County to mirror the program but referring to it adds weight and legitimacy for the use of practices
outlined in the WDFW and DNR Shore Friendly Program.
Please make the following changes to strengthen weak language:
Development proposals shall seek to maintain ecological
connectivity and habitat corridors whenever possible.
Restoration of ecological connectivity and habitat corridors
shall be considered a priority restoration and mitigation
action.

RES06

Ander Russell, ReSources
Ander Russell, ReSources

9/17/20

F

9/17/20

RES08

Ander Russell, ReSources

RES09

Ander Russell, ReSources

RES07

16.16.255(B)(3) & (5)

April 28, 2021

Staff Response

8a is, “Reference WDFW and DNR’s
Shore Friendly Program.” And you’re
right; the code need not reference all the
helpful programs the state (or feds or
County) manages. However, we have
added reference to that program in C/P
policy 11I-2, and we do provide such
references to applicants here at PDS.
See response to RES07. Further, until
actual wildlife corridors are identified,
mapped, and adopted, trying to maintain
a variable corridor width dependent on
the species one’s trying to manage would
not be possible through piecemeal development review.

We support the addition of 16.16.255 B #’s 3 and 5

Comment noted.

D

Please add a wildlife corridor overlay to shoreline maps in Exhibit D or wherever else is relevant.

9/17/20

D

9/17/20

D

We are generally opposed to expansions of nonconforming
overwater structures, and will make recommendations to P/C &
Co/C on revisions to Chapter 23.50.
Recreation – Item 13d: The language around trails within critical
area buffers must be strengthened. Any impacts to any portion
of the critical area buffer from recreational trails must comply
with all applicable regulations in WCC 16.16 and be mitigated.

The only wildlife corridor that the Council
has adopted is the Chuckanut Wildlife
Corridor, which is shown on our critical
areas maps. Our understanding is that
the Council’s Wildlife Advisory Committee
is looking into recommending others
(based on a scientific review), but until
the Council acts to adopt any new ones
we have nothing to map.
Comment noted (however, the code does
not allow this).

23.40.160

In general we have tried not to repeat
every requirement of one code in another
(i.e., those of 16.16 in T-23, and vice
versa), as there is a general rule that
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RES10

Ander Russell, ReSources

9/17/20

RES11

Ander Russell, ReSources

9/17/20

RES12

Ander Russell, ReSources

9/17/20

Exhibit

F

A&B

Section

16.16.745

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)

Cherry Point Management Area and heavy impact industrial
zone – We support the Aug 17th draft revisions to the Cherry
Point Management Area section of Chapter 11. Going further, to
fully implement the Comprehensive Plan policy amendments for
the Cherry Point industrial zone adopted by the County in May
2017, and to maintain consistency with the proposed Cherry
Point Amendments—if adopted—additional amendments to
other sections of the SMP are warranted. We intend to propose
additional revisions, and will seek feedback from PDS and
stakeholders before submitting specific language for consideration by the P/C this Fall. Particularly, specifications for where
shoreline conditional use permits are required and conditional
criteria should be updated further.
Scoping Document Item 18: Shoreline Setbacks/Riparian Management – We were unable to see where language around
Scoping Document item 18b had been added. Please provide
specific language to show what incentives will be provided to
enhance Fish and Wildlife Habitat Conservation Areas.

Scoping Document Item 19: Water Quality – Lake Whatcom is
the drinking water source for 100,000 Whatcom County residents. Scoping Document item number 19 addresses Lake
Whatcom water quality. However, no recommendations about
Lake Whatcom have been added to this or any section in Exhibits A or B. Please add policy language about the importance of

April 28, 2021

Staff Response
shoreline permits are subject to 16.16.
Nonetheless, we have added subsection
23.40.160(A)(6) to remind folks.
Comment noted.

18(b) reads, “Provide incentives to enhance Fish and Wildlife Habitat Conservation Areas (FWHCA).
Staff had added this to the scope as we
had originally considered developing a
site-specific shoreline buffer program
wherein incentives to enhance would
allow buildings be built closer to the
shoreline. However, while exploring this
option we determined that additional
analyses of shoreline characterization
would be required, and doing so was not
part of the overall scope of a periodic
update.
Ch. 10 of the CompPlan already contains
an entire narrative regarding this (pg. 1022), as well as multiple policies (Goal 10J and its policies, pg. 10-36, as well as
multiple other policies throughout). We
didn’t think this all needed to be repeated.
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RES13

Commenter

Ander Russell, ReSources

Date

9/17/20

Exhibit

Section

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Lake Whatcom as the source of drinking water for most County
residents and about the current water quality improvement plan
(TMDL). We understand that this language is referenced in Exhibit A, however that language is only in the narrative. Please
add policy language (in Exhibit A and Exhibit B) about how the
County will improve water quality specific to the TMDL for Lake
Whatcom.
Scoping Document Item 22: No Net Loss – Thank you for
providing clarification in the Guide to Reviewing Draft SMP
Amendments document, about the creation of a Not Net Loss
Technical (NNL) memo. We support the creation of the memo
and understand that it will be completed at an unspecified date
after, “public review of draft amendments,” is completed.

April 28, 2021

Staff Response

Comment noted. A draft will be provided
to the P/C prior to their final action. The
draft will need to be finalized once the
Co/C has completed their review.

We agree with the statements made by Futurewise and WEC in
their letter. It is very likely that until the County can show that it
achieves NNL of shoreline ecological functions it may not be in
compliance with the Shoreline Management Act and the Shoreline Master Guidelines.4
Throughout the update clarification is needed on how no net
loss (NNL) will be met and monitored. Please provide clarification in the memo of how the County will monitor activities such
as forest practices, mining, construction of structures and trails,
shoreline stabilization and all others in a way that will result in
NNL of shoreline ecological functions.
In order to restore salmon, orca and the shoreline ecological
functions we all depend on we must think beyond bare minimum
requirements. We know the NNL standard is not fully protecting
shorelines and wetlands from degradation and we cannot afford
to wait another 8 or 9 years for the next update.
Please provide clarity on when the technical memo will be completed, allow for public input on the memo and if the memo or
resulting actions, show that the SMP is not achieving NNL outline how NNL or net ecological gains, will be achieved and how
those new standards will be incorporated in to the SMP, CompPlan and Critical Areas Ordinance.
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RES14

Ander Russell, ReSources

9/17/20

C

C/P Ch. 8

RES15

Ander Russell, ReSources

9/17/20

D

23.30.050

RES16

Ander Russell, ReSources

9/17/20

D

23.30.060

RES17

Ander Russell, ReSources

9/17/20

D

23.40.040

RES18

Ander Russell, ReSources

9/17/20

D

23.40.040

RES19

Ander Russell, ReSources

9/17/20

D

23.40.140

RES20

Ander Russell, ReSources

9/17/20

D

23.40.140

RES21

Ander Russell, ReSources

9/17/20

D

23.40.150

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Thank you for including the new Whatcom County Comprehensive Plan Chapter 8: Mineral Resource Lands in this recommended update draft.
Vegetation Management – Add language requiring the restoration of native vegetation and vegetation conservation standards
(lawns and turf are prohibited) for any new building permits,
expansions or change of use in the following areas: within 50' of
the OHWM for Lake Whatcom or impaired water bodies on the
303(d) list.
Cultural Resources – We support the suggestions added by
Lummi Nation. Accept and approve all changes added by Lummi Nation in this section.
Agriculture – We support staff’s recommendation during scoping
around manure holding facilities. We plan to make comments to
the P/C & Co/C during this update process to, again, request
that requirements be added that any manure holding facility
permitted within the shoreline jurisdiction be in the form of above
ground tanks or towers instead of earthen lagoons. In order to
be protective of our waterways and groundwater, please make
manure holding facilities a shoreline conditional use.
Agriculture – Along the same lines, to reduce the risk of contaminant run-off from flooding and seepage, consider making it
mandatory for any new or replaced manure lagoons to be above
ground in tanks or towers.
Mining – We oppose the amendments to WCC 23.40.140, Mining. We support the language proposed by Futurewise and
WEC in their letter. Please update this section with their language for 23.40.140(D).
Mining – We recommend that the SMP Update prohibit motorized or gravity siphon aquatic mining and discharging effluent
from this type of mining in shorelines that are the critical habitat
for salmon, steelhead, or bull trout and that salmonids use for
spawning, rearing, and migration. This is necessary in order to
follow RCW 90.48.615(2).
Docks, Piers and Mooring Buoys – Overwater structures, including docks, cause direct and indirect impacts to shoreline functions and habitat for salmon and forage fish like Cherry Point

April 28, 2021

Staff Response
Comment noted (though we believe
you’re referring to the Marine Resource
Lands section).
Thank you. We had inadvertently left out
some of the existing language of the vegetation management section, but have
now reinserted it.
Comment noted.
Comment noted (though we believe you
brought this issue up during scoping, staff
did not).

Comment noted.

Comment noted.

We have added such language.

Please review 23.40.150 again, as we
believe we have accomplished these.

45

Exhibit H

Shoreline Management Program Periodic Update 2020
Public Comments on Draft Amendments
Comment
#

Commenter

Date

Exhibit

Section

RES22

Ander Russell, ReSources

9/17/20

F

16.16.235(B)(4)

RES23

Ander Russell, ReSources

9/17/20

D

23.40.150

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
herring during the construction process and over the useful life
of the dock. The cumulative impacts of overwater structures are:
• “Increase in pollutants and habitat disturbance associated
with boat operations and dock and piling maintenance”,
• “Increased travel distance and time for juvenile salmon and
extended time in deeper water, increasing predation risk”,
• “Decrease in eelgrass and plant habitat and overall photosynthesis in intertidal zone”,
• “Alteration in juvenile salmon prey base and predation pressure”, and
• “Change in wave energy and longshore drift patterns, and
resulting changes in upper intertidal sediment distribution”
Please make these changes concerning Overwater Structures:
• Add a clear preference for the use of mooring buoys.
• Applicants must demonstrate conclusively that use of a
moorage buoy, nearby marina, public boat ramp, or other
existing shared facility is not possible. This includes providing evidence of contact with abutting property owners and
evidence that they are not willing to share an existing dock
or develop a shared moorage. For commercial/industrial facilities, this would include evidence that existing commercial
facilities can’t be shared or are inadequate for the proposed
use.
• Minimum grating requirements to allow for light.
• Any dock, pier, and moorage pile must include an evaluation
of the nearshore environment and the potential impact of
the facility on the environment.
Mitigation requirements for hazard trees – Currently there’s no
requirement to mitigate, or replant, a hazard tree. We suggest
adding a requirement to replant a native tree in an appropriate location on site for every hazard tree removed in the
shoreline.
Lake Whatcom – The City of Bellingham’s SMP (Title 22, BMC)
makes many mentions of Lake Whatcom and discourages certain new uses and activities like docks (a whole section in BMC
22.09.060 “Piers, floats, pilings – Lake Whatcom and Lake Pad-

April 28, 2021

Staff Response

Please refer to 16.16.235(B)(4)

We have reviewed Bellingham’s sections
of code that you reference and do not see
any discouragement as you say; in fact,
there’s has the same components as
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RES24

Ander Russell, ReSources

9/17/20

D

23.40.190

PB01

Pam Borso

11/8/20

C

C/P Ch. 8

MS01

Mike Sennett

11/8/20

C

C/P Ch. 8

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
den) and the spraying of herbicides (BMC 22.05.020(B)(1)(n)).
Please consider mirroring the City’s SMP regulations for Lake
Whatcom.
Bulkheads and Shoreline Armoring – Bulkheads and other forms
of hard armoring should be conditional uses because of their
adverse impacts on the shoreline environment.

I would like to urge you to include the amendment to Whatcom
County's comprehensive plan to include Marine Resource
Lands as a way to recognize marine and tidal lands in Chapter 8
of the Comprehensive plan. Marine and tidal lands are as important as forestry, mining and agricultural lands. These lands
are significant resources and along with the upland areas adjacent to them need to be protected for their cultural, social and
economic values.
Whatcom County’s geography stretches from the coasts of the
Salish Sea to the Cascades, and all the watersheds of the three
forks of the Nooksack River are gathered and delivered to the
Salish Sea. It seems to me that the unique areas where land
and ocean meet have been undervalued by the settler culture.
The original functioning ecosystems that supported the indigenous peoples have been severely degraded. Estuaries and
wetlands have been filled in, and development has sprawled
along the shores in Sandy Point, resulting in shoreline armoring.
Birch Bay, Drayton Harbor and The Lummi Nation’s tide flats
have been contaminated by dairy industry pollution. The lack of
protection for our coast has resulted from a lack of recognition of
its singular importance by the various governments that have
oversight over those i areas.

April 28, 2021

Staff Response
ours.
Comment noted. Please note that in the
use table most of the hard armoring
measures are either prohibited or require
a CUP. For bulkheads specifically we did
not change existing text. Furthermore, we
did add text that prioritizes softstabilization measures, and that hard
measures are of last resort.
Your comments will be forwarded to the
P/C for their consideration.

Your comments will be forwarded to the
P/C for their consideration.

It is time to correct that myopia, and to recognize the important
status of our marine lands. By adding the :Marine Resources
Lands Amendment to Chapter Eight of the Comprehensive Plan,
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KC01

Kim Clarkin

11/12/2
0

C

C/P Ch. 8

CPAPCSC
01

Cherry Point Aquatic
Reserve Citizen
Stewardship Committee

11/11/2
0

C

C/P Ch. 8

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
joining Forestry, Agriculture, and Mining as codified land uses.
I support calling out, recognizing and protecting Marine Resource Lands specifically in Ch. 8 of the Comprehensive Plan. I
do not understand parts of the new section:
a. p8-36, para 1 makes it sound like MRLs are only marine
shorelines. According to the map they actually extend to the
county line. It would be helpful to describe the extent and exclusions in this section. The map shows that part of Bellingham Bay, Drayton Harbor and the shoreline around Blaine
are excluded for unexplained reasons. Some of these areas
are in special designations but there is no explanation of
what these designations mean. Perhaps this could be clarified.
b. On p8-39, Policy 8U-3 seems unnecessary. If it is meant to
convey a specific meaning, could that be stated clearly?
c. Policy 8U-4 refers to State marine resource lands within
Whatcom County. I think we may mean State aquatic lands
within the county.
d. On p 8-41, goal 8W includes no policies. Is this because
specifics are listed in other areas of the CompPlan? It would
seem useful to incorporate policies related to e.g., reducing
shading of near-shore habitat by piers and docks; reducing
hard shoreline stabilization methods and incentivizing soft
ones; preventing oil spills; removing creosote; protecting kelp
and eelgrass beds, etc. If this is done elsewhere in the Comp
Plan perhaps reference to those sections here would help integrate the Plan.
e. I suggest including the boundaries of the Cherry Point Aquatic Reserve on the map.
The CPAR CSC supports policies and regulations that further
protect and enhance marine shoreline areas, such as the Cherry
Point Aquatic Reserve. Therefore, the CPAR CSC writes this
letter to express support for the Chapter 8 Marine Resource
Lands addition to the Whatcom County Comprehensive Plan.
This addition to Chapter 8 recognizes marine resource lands
and designates long overdue protection of these marine resource lands that are vital economically, culturally, recreationally

April 28, 2021

Staff Response

a. Portions of other jurisdictions’’ shoreline jurisdiction are excluded; the
County has no jurisdiction there.
b. You would have to ask the MRC.
c. We believe the MRC chose the word
“marine” instead of aquatic because
they were focused on the Marine Resource Lands, not all aquatic lands.
d. Goal 8W has no policies because the
MRC did not propose any.
e. Not a bad idea.

Your comments will be forwarded to the
P/C for their consideration.
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BIAWC01

Jacquelyn Stryna,
BAIWC

11/5/20

D, F

BIAWC02

Jacquelyn Stryna,
BAIWC

11/5/20

F

BIAWC03

Jacquelyn Stryna,
BAIWC

11/5/20

D, F

BIAWC04

Jacquelyn Stryna,
BAIWC

11/5/20

F

16.16.270(C)(12)

BIAWC05

Jacquelyn Stryna,
BAIWC
Jacquelyn Stryna,
BAIWC
Jacquelyn Stryna,
BAIWC

11/5/20

F

16.16.630(E)

11/5/20

D, F

11/5/20

D, F

BIAWC06
BIAWC07

16.16.265(A)(1)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
and environmentally.
Terminology – There is initial concern about terminology that
requires clarification, including terms such as “Type O water,”
“functionally disconnected,” “habitat corridors,” and “ecological
connectivity,” among others. Please clarify and specify where
these terms are codified.
Building setbacks – It is unclear why there is a need for building
setbacks to be a minimum of 10 feet from the edge of a CA
buffer (WCC 16.16). As currently written, the building setbacks
further reduce the “reasonable use” footprints from a mere 4,000
square feet to 2, 500 square feet.

SMP and CAO changes lend increased authority to the County
over development, which restricts the freedom and business
autonomy of home builders and homeowners alike. Private
property rights are infringed upon with less autonomy for land
owners and more authority for County government to determine
garden and landscape decisions. Restated, the SMP and CAO
updates specifically narrow the choices of home builders and
homeowners for no reasonable benefit. These proposed updates extend County authority.
Reasonable Use Exceptions/Reduction: Why is the County proposing a reasonable use reduction to such a small footprint of
2,500 square feet?

Increased Buffers only further restrict land availability and choke
the potential for a home to be built.
Mitigation requirements cost burden projects and mitigation ratio
changes impede autonomy in the construction schedule.
All of the proposed land use modifications add to the overall
project cost of building a house. This type of over-regulation
directly contributes to the high cost of housing Whatcom County

April 28, 2021

Staff Response

All terms are defined in Ch. 23. 60 (Definitions) of Title 23 or Article 9 (Definitions)
of Ch. 16.16.
The 10’ building setback from critical area
buffers is an existing rule (only moved in
the amended version). It was adopted by
Council to minimize impacts when maintaining structures (e.g., when putting a
ladder up against a 2-story structure the
bottom would need to stick out 5-10 feet)
and to provide a “fire safe” area where
combustible materials can be removed.
Your comments will be forwarded to the
P/C for their consideration.

Staff has proposed to go back to the
2,500 sq. ft. maximum impact area we
had prior to the 2017 Critical Areas update , as under a reasonable use exception granted by the Hearing Examiner no
mitigation would be required.
Your comments will be forwarded to the
P/C for their consideration.
Your comments will be forwarded to the
P/C for their consideration.
Your comments will be forwarded to the
P/C for their consideration.
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LSK01

Commenter

Date

Lesa StarkenburgKroontje, on behalf of
John and Leanne
Olson, Larry and Barbara Nims, and John
and Gladys Van Boven

11/19/2
0

Exhibit
G

Section

Shoreline Environment
Designation Map

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
is experiencing, plus constricts the availability of land supply.
This letter is written on behalf of John and Leanne Olson and
Larry and Barbara Nims, the owners of APN 390302 428076
0000 and 390302 485039 0000, and on behalf of John and
Gladys Van Boven, the owners of APN 390302 440200 0000.
Their property is located at the comer of East Pole Road and
Everson Goshen Road and is depicted on the attached Assessor section map.

April 28, 2021

Staff Response

Before a determination can be made,
staff has requested of their attorney an
approved reclamation plan.

My clients' property was designated as a shoreline of the state
under the Shoreline Management Program during the 2008
Comprehensive Plan update. However, this entire property is
part of the mineral resource overlay under the Whatcom County
Code with permits to mine and the ability to change the configuration of the water body.
In 2008 after the completion of the Shoreline Management Program update, the property owners were made aware of the designation. Whatcom County staff at the time believed that the
owners had requested the designation. This was not the case.
In fact, it was the Department of Ecology who mistakenly noted
this area as requiring designation in their correspondence with
Whatcom County in January of 2007. Had the property owner's
been notified they would have explained the temporary configuration of the water body that is still actively mined.
The property owners were told to correct the erroneous shoreline designation, they needed to wait until the next Shoreline
Management Program Periodic Update. Since the periodic update time is upon us, it is now time to correct the designation.
However, I see the error is continuing forward as the maps still
note the area is designated as "shoreline".
The Washington State Department of Ecology and Whatcom
County have not made it a practice to designate mineral extraction sites as shorelines because the size and configuration of
the shoreline is not certain until mineral extraction is complete
and the mineral resource land zoning overlay removed from the
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Comment
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property.

April 28, 2021

Staff Response

In fact, as mineral extraction, and its accessory uses, are considered the highest and best use for the property within the mineral resource land overlay it is presumed that expansion and
contraction of the water body will continue over the course of
many decades. To create a nonconformity for the preferred
zoning use and the existing permits for a waterbody that may to
temporary in nature is not good planning.

RFW01

RFW02

RFW03

Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)

11/12/2
0

A, B,
C, E,
G

Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)

11/12/2
0

B

Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich

11/12/2
0

B

C/P Ch. 10, Ch. 11, Ch.
8 & Title 22, & Shoreline
Environment Designation Map

C/P Ch. 10

C/P Ch. 11

This situation has been discussed many times in different permit
settings with the County with the understanding that at this time
of this periodic update the error would be corrected.
We recommend that the P/C tentatively approve all Comprehensive Plan amendments proposed in Exhibits A, B, and C, as
well as all proposed amendments to WCC Title 22 shown in
Exhibit E, as well as the Shoreline Environmental Designations
map.
However, as our previous comments stated, we are recommending additional policies be added into the Comprehensive
Plan, with corresponding development regulations updated in
Title 22.
Modify Policy 11AA-5 be modified to read as follows:
Policy 11AA-5: Whatcom County shall monitor the impacts of
climate change on Whatcom County’s shorelands, the shoreline master program’s ability to adapt to sea level rise and
other aspects of climate change at least every periodic update, and revise the shoreline master program as needed.
Whatcom County shallshould periodically assess the best
available sea level rise projections and other science related
to climate change within shoreline jurisdictionand incorporate
them into future program updates, as relevant.
Add a new Policy 11AA-8 reading: New lots and new and expanded development should be located so they will not interfere
with the landward expansion and movement of wetlands and
aquatic vegetation as sea level rises.

Your comments will be forwarded to the
P/C for their consideration.

The P/C accepted this recommendation,
though retained “should” (instead of
“shall”) in both the 1st and 2nd sentences.

Your comments will be forwarded to the
P/C for their consideration.
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RFW04

RFW05

MM01

MM02

Commenter
(Futurewise)
Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)
Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)
Mike MacKay

Mike MacKay

Date

Exhibit

11/12/2
0

A

11/12/2
0

D, F

11/30/2
0

D

11/30/2
0

Section

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)

April 28, 2021

Staff Response

C/P Ch. 8

Add an additional policy, possibly under Goal 10D: Protect natural processes and functions of Marine Resource Lands and
critical areas in anticipation of climate change impacts, including
sea level rise.

Your comments will be forwarded to the
P/C for their consideration.

Title 23, Ch. 16.16

We recommend that the P/C table all changes to WCC 16.16
and WCC 23.40 until a No Net Loss memo is prepared.

A draft NNL addendum is anticipated in
December 2020. The P/C will have it prior
to any final action.

23.40.190(A)(8)

1. When hard shoreline stabilization measures are demonstrated to be necessary, they must:
a. Limit the size of stabilization measures to the minimum
necessary; and
b. Assure no net loss of shoreline ecological functions, including loss of substrate for forage fish spawning; and
c. Regular beach nourishment must be provided to retain
beach material with substrate size suitable for forage fish
spawning; and,
d. Ensure that publicly financed or subsidized shoreline erosion control measures do not restrict appropriate public access to the shoreline except where such access is determined to be infeasible because of incompatible uses, safety, security, or harm to ecological functions.

Though the commenter cited §23.4.180,
the text to which he is referring is found in
§23.40.190(A)(8).

23.50.020

Nonconforming Structures
H. Seasonal floating traps and weirs for enumerating salmon on

Though staff agrees with the sentiment,
we don’t believe the addition to (b) is
necessary, as loss of substrate for forage
fish spawning is just one of many shoreline ecological functions already addressed in Ch. 16.16. Thus, it is one of
many specific aspects already addressed
by the general rules. Additionally, such
areas are already designated as critical
saltwater habitat, which is designated a
Habitat Conservation Area in Ch. 16.16.
The addition of (c) is similar (one specific
aspect already covered by the general).
But furthermore, beach nourishment is
not always the best solution for all habitats. Determining whether beach nourishment is necessary should be determined through the Critical Area Assessment Report process.
Staff opposes this addition. We don’t
believe that we ought to blanket desig-
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streams and rivers are considered a legally nonconforming
structures, provided they do not impede river vessel transport
or otherwise affect the normal functions of river flow and sediment transport.

April 28, 2021

Staff Response
nate all seasonal traps and weirs as “legally nonconforming.” To achieve this
status, the structure has to have been in
the same place prior to August 27,
1976—or permitted prior to being made
non-permissible by a change in code—
and remain in place without a gap of 18
months. The fact that they’re seasonal
and moved around makes that highly
unlikely. Nonetheless, seasonal traps and
weirs are considered a water-dependent
use allowed in the aquatic environment
and are permissible (though we can’t
recall when anyone’s ever applied for a
permit to install one).

MM03

Mike MacKay

11/30/2
0

23.060.060

"F" definitions
24. "Forage Fish" means a group of marine fishes such as surf
smelt, sandlance, and herring which provide an important primary food sources for juvenile salmonids and
other fish. Intertidal and subtidal gravel and sand sediments on many beaches provide the essential spawning
and incubation habitat for surf smelt and sandlance.

Staff isn’t opposed to adding such a definition, but think it unnecessary as
“spawning and holding areas for forage
fish, such as Pacific herring, surf smelt
and Pacific sandlance” is already included in the definition of “Critical saltwater
habitat.” Nonetheless, were it to be added
it should be added to Ch. 16.16, not Title
23. However, the second sentence isn’t
really part of a definition of what these
fish are, just a statement of the importance of sediment to them. Staff suggests not including it.

MM04

Mike MacKay

11/30/2
0

23.40.090

Fill and Excavation
9. Marine fill or excavation shall not impede the normal movement of juvenile salmon to move along the intertidal shoreline
(salmon migratory corridor) or to force them into deeper water where they are subject to increased predation.

Similar to comment MM01, we find this a
very specific issue already covered by the
general rules. Subsection (A)(1) (and
other sections of Title 23) already state
that shoreline uses and modifications
cannot impact shoreline ecological functions and ecosystem-wide processes.
Part of our goal for this update was to
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MM05

Mike MacKay

11/30/2
0

NWSF01

Eleanor Hines, NW
Surfrider Foundation

11/11/2
0

Exhibit

C
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Comment
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April 28, 2021

Staff Response
reduce such redundancies and we don’t
think each section needs to list all the
potential impacts a use or modification
may have.

23.60.190

"S" definitions
1. "Salmon migratory corridor" means the intertidal pathway used by juvenile salmonids during the first few months of
saltwater migration. This intertidal habitat provides protection
from predators during initial entry into saltwater.

Again, were such a definition added it
should be added to Ch. 16.16, not Title
23. Nonetheless, staff doesn’t think this
definition is needed as the term is not
used in either Ch. 16.16 or Title 23.

Marine Resource Lands

Writing to express our strong support for the addition of marine
resource lands in chapter 8 in the Comprehensive Plan.

Your comments will be forwarded to the
P/C for their consideration.

Agriculture, forest, and mineral lands are already recognized in
the Whatcom County Comprehensive Plan, so the addition of
Marine Resource Lands to Chapter 8 is fully supported by the
Surfrider Northwest Straits Chapter. We only regret that Marine
Resource Lands were not included sooner as they are extremely important economically, culturally, recreationally, and environmentally to Whatcom County. Marine resource lands deserve
the same protection as our other resource lands and would add
a unique protection from other current policies and regulations.
We strongly support the inclusion of education and recreation in
this section, and we ask that appropriate resources and capacity
are allocated to ensure the Chapter 8 additions are fulfilled. We
will continue to advocate for the effective and sustainable management of our marine resource lands so that future generations
enjoy all the economic, cultural, recreational, and environmental
benefits they provide.
RFW06

Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)

12/10/2
0

B

Add new Policy 11AA-8: New lots and new and expanded development along the marine shoreline should be located two
feet above the OHWM so they will not interfere with the landward expansion and movement of wetlands and aquatic vegetation as sea level rises. Sea level rise elevation data shall be
revised every eight years or when the SMP is updated.

Your comments will be forwarded to the
P/C for their consideration.
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Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)

12/10/2
0

D

Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)
Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)
Ander Russell & Eddy
Ury (ReSources), Rein
Attemann (Washington
Environmental Council),
and Tim Trohimovich
(Futurewise)

12/10/2
0

D

23.40.010

12/10/2
0

D

23.40.040

Ch. 23.30

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Add new section:
23.30.080 Sea Level Rise.
A. New lots shall be designed and located a minimum of two
feet above the OHWM so that the buildable area is outside
the area likely to be inundated by sea level rise in 2100 and
outside of the area in which wetlands and aquatic vegetation
will likely migrate during that time.
B. Where lots are large enough, new structures and buildings
shall be located so that they are outside the area likely to be
inundated by sea level rise in 2100 and outside of the area in
which wetlands and aquatic vegetation will likely migrate during that time.
C. New and substantially improved structures shall be elevated
above the likely sea level rise elevation in 2100 or for the life
of the building, whichever is less.
Modify Table 1, Shoreline Use by Environment Designation:
Change Liquid Manure Storage Facilities and Spreading from a
Permitted use to a Conditional Use for the Rural, Resource, and
Conservancy Shoreline environments.
Agriculture – Add to subsection (A) General:
6. Replacement manure storage facilities must be tanks or
towers.

April 28, 2021

Staff Response
Your comments will be forwarded to the
P/C & Co/C for their consideration.

Your comments will be forwarded to the
P/C for their consideration.

7. All new manure storage facilities must be tanks or towers.
12/10/2
0

D

23.40.140

Mining – Add:
D. Mining in the 100-year floodplain, floodway, or channel migration zones shall meet the following standards:
i. Mines should be located outside the channel migration
zone unless there is no feasible alternative site.
ii. Mines shall be no deeper than the bottom of the nearby
streams and rivers.
iii. The mine reclamation plan shall have a design so that
when the river or stream moves into the mine it is not so
wide or deep that the captured sediments destabilize the

Your comments will be forwarded to the
P/C for their consideration.
(Were this added it should probably be
(B)(2), not (D).)
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RFW11

Commenter

Date

Exhibit

Karlee Deatherage (ReSources), Tim Trohimovich (Futurewise), & Rein
Attemann (WEC)

1/12/21

B

Karlee Deatherage (ReSources), Tim Trohimovich (Futurewise), & Rein
Attemann (WEC)

1/12/21

D

11AA-8

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
river or stream or increase erosion risks on upstream
properties.
Add new policy:

23.30.080

11AA-8: The buildable area of new lots and new and expanded
development along the marine shoreline should be located two
feet above the OHWM so they will be at a lower risk of damage
and not interfere with the landward expansion and movement of
wetlands and aquatic vegetation as sea level rises. The part of
the ownership waterward of the buildable area may be used as
required open space. If new data is available, sea level rise
elevation data shall be revised during the SMP periodic update.
Add new section:

Section

23.30.080 Sea Level Rise.
A. The buildable portion of new lots shall be designed and
located a minimum of two feet above the OHWM so that
the buildable area is outside the area likely to be inundated by sea level rise in 2100 and outside of the area in
which wetlands and aquatic vegetation will likely migrate
during that time. The part of the ownership waterward of
the buildable portion may be used as required open
space.
B. Where lots are large enough, new structures and buildings
shall be located a minimum of two feet above the OHWM
so that they are outside the area likely to be inundated by
sea level rise in 2100 and outside of the area in which wetlands and aquatic vegetation will likely migrate during that
time.
C. New and substantially improved structures shall be elevated above the likely sea level rise elevation in 2100 or
for the life of the building, whichever is less.

April 28, 2021

Staff Response

This is a revised proposal after speaking
with staff about our implementation concerns. Though staff still takes the position
that we should await the CoSMoS model
to be completed for Whatcom County,
this policy is probably implementable.

This is a revised proposal after speaking
with staff about our implementation concerns. Though this tact may be implementable, staff still takes the position that
we should await the CoSMoS model to be
completed for Whatcom County.
There isn’t a requirement to address climate change/sea level rise in the SMA,
though we could if Council desires. However, what we understand from the DOE
is that any such regulations should be
built on data, which is what PS-CoSMoS
will be providing. Furthermore, once the
data is available, we should perform vulnerability and risk assessments to see
what kind and where the problems might
be, and update our shoreline inventory
and characterizations. Without such science, we would be open to challenges.

How the language will work in practice
Currently new shoreline development must locate the ordinary
high-water mark as part of the application for a shoreline exemption or shoreline permit. The proposed policy and regulations simply require the applicant to locate the buildable area for
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new lots or the new development two feet above the ordinary
high-water mark. Where existing lots are not large enough to
accommodate this requirement, the new structures or buildings
can be elevated. Determining the location of the area two feet
above the ordinary high-water mark will require little addition
time or expense.

April 28, 2021

Staff Response

Why two feet of elevation?
The two feet of elevation is based on the Projected Sea Level
Rise for Washington State – A 2018 Assessment for Whatcom
County. These science-based projections were prepared by a
collaboration of Washington Sea Grant, the University of Washington Climate Impacts Group, Oregon State University, the
University of Washington, and the US Geological Survey.3
These projections incorporate:
• New science showing the potential for higher sea level rise in
the 21st century.
• The projections are “community-scale.” They were prepared
for 171 locations distributed along Washington’s coastline including Puget Sound. The projections account for variations
“in the rate of vertical land movement across the state.”5
That is: the projections include whether an area is uplifting or
subsiding.
• The report was peer-reviewed.
Sea level rise is a real problem that is happening now. Sea level
is rising and floods and erosion are increasing. The National
Research Council concluded that global sea level had risen by
about seven inches in the 20th century. A recent analysis of
sea-level measurements for tide-gage stations, including the
Astoria, Oregon and Seattle Washington tide-gauges, shows
that sea level rise is accelerating. The Virginia Institute of Marine Science (VIMS) “emeritus professor John Boon, says ‘the
key message from the 2019 report cards is a clear trend toward
acceleration in rates of sea-level rise at 25 of our 32 tide-gauge
stations. Acceleration can be a game changer in terms of impacts and planning, so we really need to pay heed to these
patterns.’” We hope the P/C agrees that it is time to address this
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Commenter

Kim Clarkin

Pam Borso

Date

Exhibit

1/10/21

D

1/11/21

D

Section

23.50.010(E)

23.40.140

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
accelerating problem.
I support the proposed changes to regulations of nonconforming uses, structures, etc. that are to be replaced.1 I do
not believe we should approve replacements that are nonconforming. We are attempting to improve--not just maintain-the habitat and other conditions of our shorelines. Replacement
should be an opportunity for bring shorelines up to our current
standards and guidelines. Please vote to modify title 23 to accord with this goal.
[1 Note: Staff believes Ms. Clarkin is referring to Commissioner
Hansen’s proposal to delete the ability of a nonconforming use
to change to another type of nonconforming use.]
Please approve the following amendment to the Shoreline Management Act as presented by Jim Hansen:
Chapter 23.40.140 Mining: Changes to Prohibit Commercial
Gravel Bar Scalping

April 28, 2021

Staff Response

Whatcom County has some of the most
lenient nonconforming regulations
around, and allowing a nonconforming
use to switch to another type of nonconforming use is rather rare. Nonetheless,
this is what our existing nonconforming
use regulations in WCC Title 20 (Zoning)
allow, so staff has prepared this section
of the SMP to mimic those regulations.

Gravel mining in our rivers is currently
allowed. However, it is difficult to permit
given other state and federal regulations,
especially the Endangered Species Act
(which is why we don’t see much of this
activity). However, Council has indicated
a desire to allow some gravel mining.
This desire is expressed in their docketed
item PLN2019-00011:
“Amend the Whatcom County Comprehensive Plan and Whatcom County
Code to allow the seasonal extraction of
sand and gravel from dry upland areas
located within the 1,000 year meander
zone of the Nooksack River, provided
that such extraction has no negative
impact on salmon spawning habitat.
The intent is to (a) reduce the conversion of land currently used for farming,
forestry and wildlife habitat into gravel
pits, and (b) safely remove some of the
significant sediment load that enters the
Nooksack every year in an effort to re-
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Commenter

Pam Borso

Date

1/11/21

Exhibit

D

Section

23.50.010(E)

Comment
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Please approve the following amendment to the Shoreline Management Act as presented by Jim Hansen:

April 28, 2021

Staff Response
duce flooding and the need to build
higher flood prevention berms along the
river as the climate continues to
change.”
See response to KC02

Nonconforming Uses: Jim will propose a change that will no
longer allow the replacement of one shoreline nonconforming
use (Grandfathered) with another different nonconforming use.
MM06

Mike MacKay

1/1/21

D

23.40.140

Please consider language which would prohibit mining (gravel
scalping) in the Channel Migration Zone.

See response to PB02

I have firsthand experience how this activity can seriously impact endangered Chinook salmon in the Nooksack River. I was
doing field surveys at the time as a fisheries biologist with the
Lummi Tribe. These were spawner surveys documenting locations of Chinook and Chum redds (salmon nests). This took
place in late September in the 1980s at a sandbar downstream
of the Everson Bridge on the right bank (North side).
At that time it was not widely known about Chinook spawning in
that part of the lower river. I had talked to several gravel scalping company employees during this activity and they vehemently
denied seeing any salmon spawning at these excavation sites.
WA Fish and Wildlife had reluctantly issued permits for gravel
scalping activities. Operators were required by WDFW to regrade areas they excavated at the end of each day. Unfortunately this was routinely ignored.
In this case of the Everson sandbar, the bar was dredged and
the sand/silt/gravel material was stockpiled in large heaps immediately upstream of several active Chinook redds that I observed being constructed. A few days later there was a high flow
event, as is common this time of year during rainstorms (late
September). The stockpiled mounds were eroded away and
essentially covered the redds downstream I had observed earlier. I carefully documented this with an report and photos which
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was sent to WDFW permit writers. Since this time WDFW has
been reluctant to issue new permits for this activity on the
Nooksack River.

April 28, 2021

Staff Response

I have researched the effects of fine sediments on salmon redds
in the literature. What occurs is that the fines less than 0.5 mm
are driven down into the stream bed by the swift water into the
newly built redd(s) and form a layer which effectively suffocates
the eggs. This fine sediment impedes the flow of oxygenated
water around the egg pockets. Adult female salmon are careful
to remove fine sediments from the redd during their excavation
and egg laying. While some natural occurring fines accumulate
in the egg pockets as the result of high flow events, this amount
usually doesn't restrict flows of circulating water to any large
extent, and certainly not to the degree that an eroded nearby
source of newly excavated sediment would.

KC03

Kim Clarkin

1/12/21

D

23.30.080

NTNR01

Michael Maudlin,
Nooksack Tribe Natural Resources staff

1/13/21

D

23.30.070

There are numerous sandy/gravel areas in the lowlands of
Whatcom County not adjacent to the river available for gravel
extraction. Gravel scalping should not be an allowed activity in
the Channel Migration Zone or next to any flowing rivers or
streams.
I support the additional policy and regulation proposed by Futurewise, RE-Sources, and WEC regarding limiting new and
expanded near-shore building to 2' above the OHWM. Given the
projected sea levels in future, and the uncertainty surrounding
the exact figure, 2' seems to me an excellent choice. We should
definitely not permit people to build right at current OHWM if we
want to protect their safety and investment. Please incorporate
the additions to Chapter 11 of the Comprehensive Plan, and
WCC 23.30.
Public Access
Trail construction within the shorelines buffer is a long-term,
permanent impact to instream habitat. The loss of wood recruitment to the channel due to the removal of hazard trees and
maintenance of downed wood across the trail needs to be considered in the assessment of trail impacts. The interruption of
the process of natural wood delivery to the channel is largely

See response to RFW11.

While the writer’s point may be valid, the
SMA identified public access to the
shorelines as a preferred use (and one of
the driving forces in its adoption). While
WCC Ch. 16.16 contains numerous
standards for where trails may be located
in critical areas and how they’re built,
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NTNR02

Michael Maudlin,
Nooksack Tribe Natural Resources staff

1/13/21

D

23.40.140

NTNR03

Michael Maudlin,
Nooksack Tribe Natural Resources staff

1/13/21

D

23.40.160

MES27

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.225(D)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
responsible for the degraded instream habitat conditions for
threatened fish stocks and has led to local salmon recovery
partners spending millions of dollars installing artificial logjams
to offset this impact. Where trails align with existing roads or
levees that already receive maintenance this is less of an additional impact, but siting recreational development within the
shorelines buffer should be discouraged to be consistent with
other general regulation sections.
Mining
The Nooksack Natural Resources Department strongly opposes
gravel mining in the active channel area and bars of the river.
The history of instream habitat degradation associated with past
mining operations has been well documented by the Lummi
Nation and with the subsequent listing of fish stocks under the
Endangered Species Act gravel removal from the channel is not
a viable commercial activity. The disturbance from gravel mining
can directly impact salmon habitat, disrupt the aquatic food web,
degrade water quality, disturb emergent vegetation and alter the
natural process of sediment transport and storage- all of which
the SMP is designed to protect. It is simply not possible to design and conduct in-channel mining activities that will not lead to
a loss of ecological function and natural process. Any sediment
management activities in the river, including removal for flood
management, need to maintain consistency with the WRIA 1
Salmon Recovery Plan and the on-going integrated floodplain
management planning effort. This section should be edited to
prohibit gravel mining from the river.
Recreation
As previously mentioned, trails can be a permanent impact to
critical area buffers. It is important to make sure that trail location is not degrading riparian function. Limiting trails to the outer
25% of the buffer will help preserve potential wood recruitment
to the channel. Ideally, recreational infrastructure would be cited
outside of buffer areas to the fullest extent possible.
Replace “associated with marine, river, or lake shorelines and
wetlands” with “within designated critical areas and/or buffers.”
The term “associated with marine, river or lake shorelines and

April 28, 2021

Staff Response
WCC 16.16 does not address maintenance. We suggest you work w/ Whatcom County Parks Department to address this issue.

Your comments will be provided to the
P/C & Co/C.

We agree, and WCC 16.16 does limit trail
construction to the outer 25% of the buffer (except in certain limited circumstances) and mitigation is required.

This new section is intended to address
the SMA’s requirement to preserve native
plant communities associated with shore-
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wetlands” is vague. This could imply any native plant communities any distance from a marine area, river, lake or wetland. It
seems the intent should be to prioritize native plant communities
within designated critical areas and/or buffers – that are specifically covered within this chapter of the CAO. Otherwise, it
seems the code would be directing applicants to design projects
based on plants and plant communities not covered by the
CAO.

MES28

Ed Miller, Miller Environmental Services

2/19/21

F

6.16.255(C)(3)

Strike the new added section “Critical areas assessment reports
shall… identify impacts of the proposed use/development on
habitat corridors, ecological connectivity, and habitat for salmon
and forage fish.” Currently, Biodiversity areas and corridors are
a WA Fish and Wildlife (WDFW) Priority Habitat. All WDFW
priority habitats are currently regulated as HCA’s in the CAO. As
such applicants are already required to address them. Additionally, habitat for salmon and forage fish are also HCA’s covered
in the code, as all streams and waters are included as HCA’s.
The term ecological connectivity is very general and could be
widely interpreted to mean many different habitats not covered
under the CAO. Otherwise, if that is not staff intent, it would
appear this extends CAO jurisdiction over areas not designated
as critical areas within the code.

MES29

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.270

This section is a complete rewrite of reasonable use procedures
and would require a variance (minor and major variance) before
reasonable use would apply. Strike the proposed changes and
return to the prior language.

April 28, 2021

Staff Response
lines. Though shorelines are considered
critical areas pursuant to 16.16.710, staff
thought it would be easier for people to
understand this rule by if we just call them
out. Thus, this wouldn’t expand CAO
requirements outside of intended areas.
Though it could be changed to read as
suggested, it wouldn’t have any effect on
the regulation. The term “associated”
refers to associated with… shorelines, as
detailed in the WAC.
This language, along with other additions,
was added to address Council’s direction
in the Scoping Document to “Consider
strengthening ecological connectivity and
wildlife corridor requirements” and “Consider ways to improve protections for
salmon and forage fish habitat” (Items
#8b and 8c). Though, as Mr. Miller argues, Biodiversity areas, wildlife corridors, and WDFW Priority Habitats are
designated as critical areas already, addressing them in critical areas assessments was often overlooked. The text
was inserted as a reminder that – if there
are any such features affected by a development proposal – they should be
addressed in the assessment.
The change better aligns with Department
of Commerce and Department of Ecology
guidance on Reasonable Use Exceptions.
The current and previous CAO did not
follow the guidance from State Agencies.
The existing code does require a variance
process to be completed before a reasonable use exception is granted. The
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MES30

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.270(j)

MES31

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.270(C)(12)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)

Add the italicized text at the end of the sentence, “The project
includes mitigation for unavoidable critical area and buffer impacts in accordance with the mitigation requirements of this
chapter or if the mitigation requirements cannot be met, to the
maximum extent feasible on the property.
We also propose adding language for the reasonable use section to allow for a development footprint of up to 4,000 square
feet for reasonable use single-family residential development.
Buffer mitigation should be proposed to offset impacts from
reasonable use development as much as possible, but development shall not be denied if the minimum 1:1 mitigation ratio
cannot be achieved on the subject property. This would not
apply to direct impacts to critical areas themselves, as is the
case in the current code.

April 28, 2021

Staff Response
Hearing Examiner has questioned why he
isn’t the final decision maker, as the current code allows an administrative determination to be made after a quasi-judicial
decision, and in the hierarchy of permitting, applicants should have to exhaust
any administrative remedies before seeking a quasi-judicial decision. Thus, we
have rewritten the processes and
changed the order of the various mechanisms so that the more impactful cases
are heard by the Hearing Examiner.
Please see the staff report to the P/C
dated 4/12/21 for a more detailed explanation as to why staff is proposing this
new schema.
The section to which Mr. Miller refers is
language proposed for deletion. Nonetheless, under the proposed RUE rules, his
suggestion would be already be the case.
The P/C has already tentatively voted to
leave the allowable disturbed area as
4,000 sf.
Please see the staff report to the P/C
dated 4/12/21 for a more detailed explanation as to why staff proposed to go
back to the 2,500 sf under our proposed
new schema.

The proposed change is a significant alteration to the code. A
significant number of previously designated reasonable use
projects, processed administratively, would need to go to the
hearing examiner. This will significantly increase costs and time
to applicants for simple single-family construction or projects
with only buffer impacts – as the current code requires an open
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MES32

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.620(D) & .720(D)

MES33

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.630(B) &
6.16.740(A)(1)

MES34

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.640(A)(5)

MES35

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.640(B)(2) &
16.16.745(B)(2)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
public hearing for anything more complex. The change to section j is included so that applicants aren’t required to purchase
another property for mitigation – which has been required in
some cases, precluding any development at all (even for buffer
impacts).
Strike the change to “existing legal lots” and keep the current
language of “private development sites” in both wetland and
HCA sections. This section as modified implies that no new lots
could be created (subdivided) if a road would be needed to
cross through a wetland or buffer or habitat conservation areas.
Access to acres of unencumbered property could be restricted if
one small wetland or its buffer would need to be impacted to
access a development area.
Retain the existing language stating that “buffers shall not include areas that are functionally and effectively disconnected
from the wetland (or HCA) by an existing, legally established
road or other substantial developed surface,” rather than the
proposed “buffers shall not include areas of existing, legally
established substantially developed surface”. The proposed
change would allow buffers to include disconnected area on the
opposite side of roads or developed surfaces (such as buildings).
Regarding Buffer Width Increasing, strike this added section,
which is not in the current code and allows staff to extend any
Category II wetland buffers out to 300 feet if another wetland or
HCA is within 300 feet. HCA’s include mature forest, priority
snags (logs on the ground, 20 feet long, 12 inches wide),
streams, etc. The intent of this appears to be to increase buffers
if adjacent critical areas are present. However, this is already
accounted for in the wetland rating form. The habitat score,
which drives the buffer width, is scored higher if habitat conservation areas are within 330 feet. The proposed draft change
seems redundant when these factors are already utilized in
determining the buffers in the current code - based on the wetland rating form.
Regarding Buffer Width Averaging, strike the proposed language “In the specified locations where a buffer has been re-

April 28, 2021

Staff Response

We believe that Mr. Miller was reviewing
an older draft, as this language has already changed. Furthermore, subsection
(C) continues to allow for stream crossings to undeveloped land.

The amendment is proposed so as to be
completing consistent with DOE’s guidance and not just the portion about functional disconnect. (See Ecology Wetland
Science Volume 2.)

The existing code already allows the Director to increase buffer widths, but with
less guidance, which consultants are
usually clamoring for. Thus, we “borrowed” language from Skagit County,
which provides better detail on when the
Director can do so. We don’t see how this
would result in a double counting towards
buffer requirements

In 2005 the Department of Ecology released two volumes of Best Available
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duced to achieve averaging, the Director may require enhancement to the remaining buffer to ensure no net loss of ecologic
function, services, or value.”
This new language effectively eliminates the intent of buffer
averaging and converts it to buffer reduction by requiring mitigation. Buffer averaging is an important and simple way to allow
more flexibility for property owners that need to make minor
buffer adjustments. This section will also reduce consistency
and predictability (each staff member could apply this differently), and will increase the cost for simple projects by requiring
plantings, monitoring, bonding, etc. by thousands of dollars.
Additionally, the Director already has the ability to require plantings in a wetland or HCA buffer where it lacks adequate vegetation under 16.16.630.D or 16.740.B.1 – making this code addition redundant.

April 28, 2021

Staff Response
Science: Volume 1 was a synthesis of
knowledge to date, and Volume 2 addressed management recommendations.
Ecology addresses buffer averaging in
two locations, the first is in Volume 2
section 8.3.8.3 (Buffer Averaging) and the
second, in greater detail, in Appendix 8-C
(Guidance on Widths of Buffers and Ratios for Compensatory Mitigation for Use
with the Western Washington Wetland
Rating System). In Volume 2, Section
8.3.8.3, Ecology explains three reasons
why buffer averaging is in the tool kit for
protection of wetlands. The first and typical reason is to allow development to
occur closer than usual to the wetland in
order to fit a particular development “footprint” onto a given site. The second reason is protect a natural feature (e.g., a
stand of trees or snags) that otherwise
would fall outside of the standard buffer.
And the third reason is to provide connections with adjacent habitats or to address
those situations where pre-existing development has reduced a buffer area to a
width less than the required standard.
In Appendix 8-C Ecology states “widths of
buffers may be averaged if this will improve the protection of wetland functions
or if it is the only way to allow for reasonable use of a parcel. There is no scientific
information available to determine if averaging the widths of buffers actually protects functions of wetlands.” Ecology then
proceeds to provide criteria for averaging
a buffer: 1) It should not be reduced by
more than ¼; 2) the area of the standard
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April 28, 2021

Staff Response
and averaged buffer are the same; and 3)
the buffer is increased adjacent to the
higher functioning buffer, and there is a
distinct difference between the higher
functioning and lower functioning buffers.
The requirement for a high function and
lower function buffer eliminates the use of
averaging when the buffer is entirely degraded.
Thus, staff recommends that we amend
the draft language to allow buffer averaging only when there is fully functioning
and degraded habitat and add language
that supports Ecology’s Guidance for
allowing averaging to protect ecologically
significant areas outside of the buffer or
habitat connectivity. Section (B)(2) would
read:

MES36

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.640(C)(1)(c)

Regarding Buffer Width Reduction, retain the existing language
that allows for up to 50% reduction (or 25 feet) for Category IV
wetlands, rather than the proposed “The buffer shall not be re-

1. Averaging of required buffer widths
will be allowed for the following when
the dimensional standards of subsection (B)(1) are met:
a. To protect a natural feature (e.g., a
stand of trees or snags) that otherwise would fall outside of the
standard buffer.
b. To provide connections with adjacent habitats or to address those
situations where pre-existing development has reduced a buffer area
to a width less than the required
standard.
The maximum reduction of 75% through
buffer averaging is based on DOE guid-
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duced to less than 75% of the standard buffer.
The existing code section allows for up to a 50% (or minimum of
25 feet) reduction of a Category IV wetland buffer, while higher
category wetlands are restricted to a 25% reduction. Under the
draft buffer averaging section, Category IV wetlands are still
allowed up to a 50% reduction. This will just remove some flexibility for property owners for the lowest category of wetlands.
Regarding Buffer Width Reduction, strike the new added section
requiring “Retention of existing native vegetation on other portions of the site in order to offset habitat loss from buffer reduction.”
This added code section appears to increase CAO authority to
other areas of the property and other project components outside of critical areas. Staff already has authority to deny proposed buffer reductions, under parts D, F and G of this code
section. Part G of this section already requires mitigation for
buffer reduction impacts and result in equal or greater protection
for the wetland.

MES38

Ed Miller, Miller Environmental Services

2/19/21

F

16.16.640(C)(3) &
16.16.745(C)(2)

Regarding Buffer Width Reduction, strike the draft added section “where a portion of the remaining buffer is degraded, the
buffer reduction plan shall include replanting with native vegetation in the degraded portions of the remaining buffer area.”
The new language appears to be redundant; C.2.g of the wetland section and C.1.g of the HCA section already requires mitigation and no net loss of function for any buffer reduction. Additionally, Section 16.16.630.D and 16.16.740.A.2 also gives the
Director authority to require planting in degraded buffer if needed. The draft language implies any amount of degraded buffer
could be required to be planted for buffer impacts, no matter
how small. This would penalize applicants who own agricultural
property and/or grass/hayfields.

April 28, 2021

Staff Response
ance.

This section does not expand CAO authority to areas outside of critical areas; it
only provides a pathway to having narrower buffers (see response to item 5,
above). The proposed subsections (e) &
(f) provide three ways to for an applicant
to minimize impacts and provide equivalent functions and values. Subsection (iii)
of these subsections lists just one of the
ways an applicant of a moderate impact
land use project may apply low intensity
buffer widths, which are narrower. An
applicant need not do this if they don’t
want to reduce their buffers (the wider
buffers would then apply).
The planting of degraded buffers has
been a part of our CAO since 2005 and is
based on Best Available Science and
DOE guidance. Based on case history,
we are only clarifying that the area that
might be enhanced is limited to the specific portions of the buffer being reduced,
not anywhere on the lot, and certainly not
outside critical area buffers (and thus
does not “grant unlimited potential for
mitigation requirements”). Per DOE guidance, “degraded” is any portion of a buffer that is not in a densely vegetated
community. Ecology provides this re-
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Commenter

Ed Miller, Miller Environmental Services

Ed Miller, Miller Environmental Services

Date

2/19/21

2/19/21

Exhibit

F
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16.16.680(H)

16.16.710(C)(1)(a)(vi) &
16.16.740(B)

Comment
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Regarding Wetland Mitigation Ratios, maintain the existing language and strike the proposed language that requires a higher
ratio of mitigation when it’s done after the impact occurs.
Generally, applicants do not conduct mitigation activities prior to
permit approval, and generally go to construction as soon as
permits are issued. Additionally, mitigation planting is often tied
to the planting season – which is preferably fall through spring to
increase survivability. This added code language would appear
to add a year to applicants’ timeline or penalize them with up to
25% more buffer mitigation. Additionally, no net loss of buffer
function already required under 16.16.640(C)(2)(g).
Strike this addition of Type O waters and associated 25-foot
buffer. Return the prior designation of Natural Ponds to the buffer Table requiring a 50-foot buffer.
The definition of Type O waters is vague and could potentially
include ditches and artificial ponds. Type O waters do not correlate with Washington State water typing. If the intent is to include ponds as an HCA, we recommend restoring previous
code language that included a 50-foot buffer for natural ponds
and lakes under 20 acres in size and no buffer for artificial
ponds.

April 28, 2021

Staff Response
quirement in Appendix 8C, Section
8C.2.5 to either increase the buffer or
enhance with native vegetation. Ecology’s
guidance for buffer size is based on science with a densely planted vegetative
buffer.
This proposed requirement comes from
DOE guidance to account for temporal
loss.

The amendment to create Type O water
is proposed so as to align Ch. 16.16 with
the County’s Manure and Agricultural
Nutrient Management regulations (WCC
Ch. 16.28), which prohibit “the spreading
of manure within 50 feet of drainage
ditches leading to rivers and streams.”
This is the code that our Pollution Identification and Correction (PIC) program uses
to curtail the introduction of agricultural
runoff into our waterways, thereby protecting our shellfish resources. Creating a
Type O water with a 25-foot buffer was
suggested by our PIC managers, the
Whatcom Conservation District, the Department of Agriculture, and other partner
agencies so that there’s a buffer between
where manure might be spread and our
waterways. It was determined that 25-feet
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LNTHPO02

Commenter

Ed Miller, Miller Environmental Services

Ed Miller, Miller Environmental Services

Tamela Smart, Lummi
Nation Tribal Historic
Preservation Office
Tamela Smart, Lummi
Nation Tribal Historic
Preservation Office

Date

2/19/21

2/19/21

Exhibit

F

F

Section

16.16.745(A)

16.16.760(B)(8)

3/1/21

D

23.30.060(A)(2)

3/1/21

D

23.30.060(A)(3)

Comment
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Regarding Buffer Width Increasing, strike the new added section
16.16.745(A)(2), allowing the Director to increase HCA buffers
under certain conditions.
This is a new provision to the code that allows the Director to
extend Type S or F buffers to resources within 300 feet – including Category III wetlands, other HCA’s or other waters. Again,
this is an exceptionally broad provision to add in additional regulated areas that are not currently designated as critical areas or
buffers in the existing or even the proposed amended code. The
extension of every fish stream or lake buffer to another resource
within 300 feet is essentially extending most of the buffer areas
to 300 feet.
Regarding HCA Buffer Mitigation Ratios, maintain the existing
language and strike the proposed language that requires a
higher ratio of mitigation when it’s done after the impact occurs.
Generally, applicants do not conduct mitigation activities prior to
permit approval, and generally go to construction as soon as
permits are issued. Additionally, mitigation planting is often tied
to the planting season – which is preferably fall through spring to
increase survivability. This added code language would appear
to add a year to applicants’ timeline or penalize them with up to
25% more buffer mitigation. Additionally, no net loss of buffer
function already required under 16.16.760.
A Cultural Resources survey and report. The current language
does not include the word survey.
The LNTHPO would like to be consulted whether or not cultural
resources were encountered during the survey.

April 28, 2021

Staff Response
would be adequate for this function. Were
we to revert to the existing code, then
such waterways/ditches might be considered one of the other types with a larger
buffer.
The existing code already allows the Director to increase buffer widths, but with
less guidance, which consultants are
usually clamoring for. Thus, we “borrowed” language from Skagit County,
which provides better detail on when the
Director can do so. We don’t see how this
would result in a double counting towards
buffer requirements

This proposed requirement comes from
DOE guidance to account for temporal
loss.

“Survey and” has been added to this section.
This section directs the County to provide
the cultural resource report to DAHP—
and if Native American cultural resources
are addressed—to the Tribes. Staff isn’t
sure why such reports would need to be
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The LNTHPO recommends that the permit also be conditioned
based on the County’s consultation with the affected tribes and
the Department of Archaeology and Historic Preservation.
If no cultural resources are encountered and the consulting
parties concur with the findings, the Whatcom County Inadvertent Discovery Plan for cultural resources should be on-site and
followed if cultural resources or human remains are encountered.

LNTHPO02

Tamela Smart, Lummi
Nation Tribal Historic
Preservation Office

3/1/21

D

23.30.060(A)(6)

The LNTHPO recommends that this point be made broader to
state that any activities are still subject to state and federal laws
and regulations regarding cultural resources and human remains.

RFW12

Karlee Deatherage
(RE Sources), Danielle Shaw (WEC), and
Tim Trohimovich (Futurewise)

3/4/21

F

16.16.270

Restore Reasonable Use language in Dec 4, 2020 draft. We
urge the Commission to revisit their proposed change to expand
the maximum impact area for single-family residences to be no
larger than 2,500 square feet in 16.16.270.C.12. The purpose of
the reasonable use provision is to allow only the minimal “reasonable” use of property to avoid a constitutional taking when
fully applying the standards of critical areas regulations. The
courts generally decide the concept of reasonable; however,
reasonable use is often interpreted as a modest single-family
home. A home with a footprint 4,000 square feet is excessive. A
median size house built in 2019 has 2,301 square feet of floor
area. We can assume that to be less than footprint 1,500 square

April 28, 2021

Staff Response
provided to the LNTHPO if N.A. resources aren’t involved. Nonetheless your
comment will be provided to the P/C and
Co/C.
This section states that “any permit issued shall be conditioned on meeting the
approved report’s management recommendations.” Given that the report, including the management recommendations, would be approved by DAHP and
the Tribe(s) through consultation, then
this would already be the case.
And subsection (6) already states that
any activities would still subject to the
state and federal regulations regarding
inadvertent discoveries regardless of
whether any cultural resources are identified or not, so this, too, would already be
the case.
Regardless of whether we state that any
activities are still subject to the state and
federal regulations, it would still be the
case. Nonetheless, we have broadened
the language as suggested.
Your comment will be provided to the P/C
& Co/C for consideration.
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Karlee Deatherage
(RE Sources), Danielle Shaw (WEC), and
Tim Trohimovich (Futurewise)

3/4/21

Karlee Deatherage
(RE Sources), Danielle Shaw (WEC), and
Tim Trohimovich (Futurewise)

3/4/21

Exhibit

F

F

Section

16.16.640(A)(5) and
16.16.745(A)(2)

16.16.640(C)(1)(e)(iii)
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feet.
Additionally, we strongly urge the Commission to maintain the
new language in the code for the processing of reasonable use
exceptions. We understand this is a departure from the current
code which allows administrative approval of reasonable use
exceptions; however, the way Whatcom County has been processing this is contrary to the intent of reasonable use. QuasiJudicial bodies like the Hearing Examiner should be making the
final call as opposed to staff. All feasible measures to derive use
of the property must also be exhausted, which includes pursuing
a variance. This mirrors language used in both Skagit County
and Snohomish County.
Regarding Buffer Width Increasing, maintain staff proposed
changes.
The Commission received a suggestion from Miller Environmental Services, Inc. requesting this section to be removed. We
disagree. The wetland rating form is not a part of the CAO and
this language should be kept in code. Also, this decision could
be made by the Director on a case by case basis to increase the
size of the required buffer in specific instances. Striking this from
the code could deprive the Director of an important tool to better
protect the few remaining areas in the county that are vital for
wildlife and water quality functions of wetlands and streams. The
Department of Ecology’s wetland guidance recommends this as
an important tool as well: “Ecology’s buffer recommendations
are also based on the assumption that the buffer is well vegetated with native species appropriate to the ecoregion. If the
buffer does not consist of vegetation adequate to provide the
necessary protection, then either the buffer area should be
planted or the buffer width should be increased.”
Regarding Buffer Width Reduction, maintain staff proposed
changes. This change proposed by staff allows the Director to
provide flexibility in making buffer reductions while still managing and protecting landscape-scale functions and values. We
could see how this could benefit a parcel if buffer reduction is
occurring in an area with older stands of native trees and there

April 28, 2021

Staff Response

Your comment will be provided to the P/C
& Co/C for consideration.

Your comment will be provided to the P/C
& Co/C for consideration.
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MES43

Commenter

Date

Exhibit

Karlee Deatherage
(RE Sources), Danielle Shaw (WEC), and
Tim Trohimovich (Futurewise)

3/4/21

F

Karlee Deatherage
(RE Sources), Danielle Shaw (WEC), and
Tim Trohimovich (Futurewise)

3/4/21

Ed Miller, Miller Environmental Services

4/12/21

F

F

Section

16.16.710(C)(1)(a)(v)
and 16.16.740(B)

16.16.745(A)

16.16.270 & 16.16.273

April 28, 2021

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
are other trees of similar age onsite that could be preserved and
protected from unnecessary clearing. Mature trees serve critical
habitat, stormwater control, and water quality functions even if
they are not part of a formal buffer for a critical area.
Regarding Type O Waters and buffer, maintain staff proposed
changes.

Your comment will be provided to the P/C
& Co/C for consideration.

Miller Environmental Services, Inc. proposes to delete the definition and buffer requirements for Type O waters which connect
directly to either waters of the state (Type S waters) or fish habitat (Type F waters) via channel, pipe, culvert, stream, or wetland. We support the staff's proposal to include this because all
waters are connected and we must be providing some level of
protection from a water quality perspective. Ongoing Agriculture
is exempt from this requirement.
Regarding Buffer Width Increasing, maintain staff proposed
changes.

Your comment will be provided to the P/C
& Co/C for consideration.

Having the ability to increase fish and wildlife habitat conservation area buffers is crucial to lend more protection to areas that
serve multiple ecosystem functions. This change may only apply
to shorelines of the state (Type S waters), fish-bearing waters
(Type F waters), or high value wetlands (Category I, II, or III).
Again, this is a discretionary decision from the Director which
means it may not always happen.
These sections are a complete rewrite of reasonable use procedures and would require a variance (minor and major variance)
before reasonable use would apply.
Current Code: Reasonable use provisions are currently considered prior to a variance application. A variance application is
time-consuming, more expensive, and requires review/approval
by the hearing examiner with a public hearing. Per
16.16.270.C.1 only reasonable use exceptions for single-family
residential building or for other development proposals that
would affect only buffers, but not critical areas themselves (e.g.,
wetlands and streams), shall be processed administratively.
Other applications that directly impact critical areas, with the

Staff Response

Our Hearing Examiner has questioned
our current schema, in particular why he
isn’t the final decision maker, as the current code allows an administrative determination to be made after a quasi-judicial
decision, and in the hierarchy of permitting, applicants should have to exhaust
any administrative remedies before seeking a quasi-judicial decision. Staff is proposing that reasonable use exceptions be
the last method of altering standards to
allow reasonable economic use of constrained property, and that they be decid-
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exception of single-family residential, currently have to apply for
a variance application. If an applicant currently wants to propose
a larger footprint than the allowed 4,000 square feet under reasonable use, they could also apply for a variance.
Suggested Change: Strike the proposed changes to reasonable
use and variance procedures. Return to the current language.
Also, add bolded language to section 16.16.270.j. The project
includes mitigation for unavoidable critical area and buffer impacts in accordance with the mitigation requirements of this
chapter – or if the mitigation requirements cannot be met, to
the maximum extent feasible on the property.
Rational for suggested change: The proposed change is a significant alteration to the code and process. A significant number
of previously designated reasonable use projects, processed
administratively, would need to go to the hearing examiner. This
will significantly increase costs and time to applicants for simple
single-family construction or projects with only buffer impacts –
as the current code requires an open public hearing for anything
more complex. This will also create more uncertainty as to what
will be allowed when a property is encumbered with critical areas and buffers. It should also be remembered, that reasonable
use scenarios have increased significantly over the last four
years as the result of larger buffers occurring on properties
since 2017 – the result of utilization of updated Ecology wetland
rating forms and guidance. Generally, critical areas, primarily
wetlands, have not changed but buffers have become significantly larger.

April 28, 2021

Staff Response
ed upon by the Hearing Examiner (see
16.16.270 Reasonable Use Exceptions).
In this schema, the degree to which one
can vary standards while providing the
least amount of mitigation moves up a
level at each step, with the Hearing Examiner making the tougher decisions
through a quasi-judicial process. This
would return the reasonable use exception to truly the last effort of avoiding a
taking.
However, to counter the additional time
and cost of this process, staff is also proposing to create a new category of variances, called minor variances (16.16.273
Variances). They would be limited to variances for a 25% to 50% reduction of critical area buffers (when mitigated and they
meet certain criteria) but would address
most of the instances that reasonable use
exceptions are currently applied for. We
believe that overall, these changes would
significantly reduce the number of cases
having to go to the Hearing Examiner and
cost less to the citizens of Whatcom
County overall.

The change to section j is included so that applicants aren’t
required to purchase another property for mitigation – which has
been required in some cases, precluding any development at all
(even for buffer impacts).
MES44

Ed Miller, Miller Environmental Services

4/12/21

F

16.16.620(D) &
16.16.720(D)

Draft Code: Private Access. Access to existing legal lots may be
permitted to cross Category II, III or IV wetlands or their buffers,
provided the access meets the following... And. Private Access.
Access to existing legal lots may be permitted to cross habitat

This formerly proposed language has
already been stricken and reverted to the
original language in the more recent ver-
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conservation areas if there are no feasible alternative alignments.

April 28, 2021

Staff Response
sions of Exhibit F (4/5/21)

Current Code: Access to private development sites may be
permitted to cross Category II, III or IV wetlands or their buffers,
provided…
Suggested Change: Strike the change and keep the current
language, both wetland and HCA sections.

MES45

Ed Miller, Miller Environmental Services

4/12/21

F

16.16.640(A)(5)

Rationale for suggested change: This section as modified implies that no new lots could be created (subdivided) if a road
would be needed to cross through a wetland or buffer or habitat
conservation areas. Access to large areas of unencumbered
property could be restricted if one small wetland or its buffer
would need to be impacted to access a development area. For
example, creating new lots in unencumbered areas (no critical
areas) per the underlying zoning might not be allowed on a 40
acre property if the crossing of a non-fish stream or the outer
portion of a buffer was required.
Draft Code: Buffer Width Increasing: The Director may require
the standard buffer width to be increased by the distance necessary to protect wetland functions and provide connectivity to
other wetland and habitat areas for one of the following:
(5) When a Category I or II wetland is located within 300 feet of:
a. Another Category I, II or III wetland; or
b. A fish and wildlife HCA; or
c. A type S or F stream; or
d. A high impact land use that is likely to have additional
impacts.

Staff believes this addition better reflects
DOE guidance and Council’s direction to
improve connectivity.

Suggested Change: Strike the new, added section (5).
Rationale for suggested change: This added provision, not in
the current code, allows staff to extend any Category II wetland
buffers out to 300 feet – if another wetland or HCA is within 300
feet. HCA’s include mature forest, priority snags (logs on the
ground, 20 feet long, 12 inches wide), streams, etc.
The intent of this appears to be to increase buffers if adjacent
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16.16.640(B)(2) &
16.16.745(B)(2)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
critical areas are present. However, this is already accounted for
in the wetland rating form. The habitat score, which drives the
buffer width, is scored higher if habitat conservation areas are
within 330 feet. The proposed draft change seems redundant
when these factors are already utilized in determining the buffers in the current code - based on the wetland rating form. If the
intent is also to protect habitat corridors, then it is also redundant, as these are already protected in the habitat conservation
section of the code – State priority habitat “Biodiversity areas
and corridors”.
Draft code. Buffer Width Averaging: In the specified locations
where a buffer has been reduced to achieve averaging, the
Director may require enhancement to the remaining buffer to
ensure no net loss of ecologic function, services, or value.

April 28, 2021

Staff Response

This formerly proposed language has
already been stricken and reverted to the
original language in the most recent version of Exhibit F (4/5/21)

Suggested Change: Strike the proposed change.

MES47

Ed Miller, Miller Environmental Services

4/12/21

F

16.16.640(C)(1)(c)

Rationale for Suggested Change: This section effectively eliminates the intent of buffer averaging and converts it to buffer
reduction by requiring mitigation in the form of added plantings.
Buffer averaging is an important and simple way to allow more
flexibility for property owners that need to make minor buffer
adjustments. This section will also reduce consistency and predictability (each staff member could apply this differently), and
will increase the cost for simple projects by requiring plantings,
monitoring, bonding, etc. by thousands of dollars. Additionally,
the Director already has the ability to require plantings in a wetland or HCA buffer where it lacks adequate vegetation under
16.16.630.D or 16.740.B.1, making this code addition redundant.
Buffer Width Reduction draft code: The buffer shall not be reduced to less than 75% of the standard buffer.

Staff believes this amendment better
reflects DOE guidance.

Current Code: Allows for a Category IV wetland buffer to be
reduced by up to 50% or 25 feet, whichever is greater.
Suggested Change: Restore prior language to allow for up to
50% reduction (or 25 feet) for Category IV wetlands.
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MES48

Commenter

Ed Miller, Miller Environmental Services

Date

Exhibit

4/12/21

F

Section

16.16.710(C)(1)(a)(v) &
16.16.740(B)

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Rationale for Suggested Change: The existing code section
allows for up to a 50% (or minimum of 25 feet) reduction of a
Category IV wetland buffer, while higher category wetlands are
restricted to a 25% reduction. Under the draft buffer averaging
section, Category IV wetlands are still allowed up to a 50% reduction. This proposed change will remove flexibility for property
owners for the lowest category of wetlands.
Draft Code: Type O waters include all segments of aquatic areas that are not type S, F, or N waters and that are physically
connected to type S or F waters by an above-ground channel,
system, pipe, culvert, stream or wetland. And 16.16.740.B. Type
O Buffer = 25 feet.

April 28, 2021

Staff Response

This formerly proposed language has
already been stricken and amended in
the most recent version of Exhibit F
(4/5/21)

Current Code: Not present in the current code.
Suggested Change: Strike this addition of Type O waters and
associated 25-foot buffer. Return the prior designation of Natural
Ponds to the buffer Table requiring a 50 foot buffer.
Rationale for Suggested Change: The definition of Type O waters will include ditches and artificial ponds that eventually drain
to a fish stream. This will include most of the ditching and artificial ponds in Whatcom County. This will in effect place 25-foot
buffers in any front yard along a road with a County ditch – creating protected critical areas buffers along most property road
frontage. Any time the County public works excavated new
ditching, or extended existing new ditching, they would also be
creating new critical areas and encumbering adjacent properties
with a buffer for a resource that the County created. This seems
problematic and overreaching. Ditching provides a function to
control and direct stormwater. The department of Ecology has
no recommendations designating artificial ditches as critical
areas or for placing buffers on artificial ditching. This would create a new critical area, most of which are within County rightsof-way. Additionally, most of the ditches outside of road right of
ways are agricultural in nature and created prior to the growth
management act and the clean water act. Additionally, Type O
waters do not correlate with Washington State water typing.
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Exhibit

4/12/21

F

Section
16.16.710(C)(b)(i)

Comment
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Draft Code: Ditches or other artificial water courses are considered streams for the purposes of this chapter when: i. used to
convey waters of the state existing prior to human alteration;
and/or…
Current Code: Ditches or other artificial water courses are considered streams for the purposes of this chapter when: i. used to
convey natural streams existing prior to human alteration;
and/or…

April 28, 2021

Staff Response
Based on public comment and direction
from the P/C, staff has rewritten this section to be clearer and allow lesser buffers
on modified waterways that are not regulated by WDFW. See 16.16.710(C) &
(D)(2) in the most recent version of Exhibit F (4/5/21).

Suggested Change: Strike the change and replace the current
language.
Rationale for suggested change: This change seems to make
the section more confusing. State definitions (italics added):
“Waters of the state includes all lakes, rivers, ponds, streams,
inland waters, underground waters, salt waters and all other
surface waters and watercourses located within the jurisdiction
of the state of Washington (RCW 90.48.020).”
“WAC 220-660-030(153) Watercourse, river of stream means
any portion of a stream or river channel, bed, bank, or bottom
waterward of the ordinary high water line of waters of the state.
Watercourse also means areas in which fish may spawn, reside,
or pass, and tributary waters with defined bed or banks that
influence the quality of habitat downstream. Watercourse also
means waters that flow intermittently or that fluctuate in level
during the year, and the term applies to the entire bed of such
waters whether or not the water is at peak level. A watercourse
includes all surface-water-connected wetlands that provide or
maintain habitat that supports fish life. This definition does not
include irrigation ditches, canals, stormwater treatment and
conveyance systems, or other entirely artificial watercourses,
except where they exist in a natural watercourse that has been
altered by humans.”
Per state definition, waters of the state (that might be found in a
ditch) have an ordinary high water mark and are not artificial –
essentially a “natural stream”. It seems the current language is
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Ed Miller, Miller Environmental Services
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Exhibit

4/12/21

F

Section

16.16.745(A)(2)

Comment
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consistent with state definitions and is clearer.
Draft Code: Buffer Width Increasing. The Director may require
the standard buffer width to be increased or to establish a nonriparian buffer, when such buffers are necessary for one of the
following:
1) To protect priority fish or wildlife using the HCA
2) To provide connectivity when a Type S or F water body is
located within 300 feet of:
a. Another Type S or F water body; or
b. A fish and wildlife HCA; or
c. A Category I, II or III wetland.

April 28, 2021

Staff Response

Staff believes this addition better reflects
DOE guidance and Council’s direction to
improve connectivity.

Current Code: 16.16.745.A.2 - language added, not in the current code.
Suggest Changed: strike the new added section 16.16.745.A.2.

RFW17

Karlee Deatherage
(RE Sources), Rein
Attemann (WEC), and
Tim Trohimovich (Futurewise)

4/12/21

D

Rationale for suggested change: This is a new provision to the
code that allows the Director to extend Type S or F buffers to
resources within 300 feet – including Category III wetlands,
other HCA’s or other waters. Again, this is an exceptionally
broad provision to add in additional regulated areas that are not
currently designated as critical areas or buffers in the existing or
even the proposed amended code. The extension of every fish
stream or lake buffer to another resource within 300 feet is essentially extending most of the buffer areas to 300 feet. If the
intent is also to protect habitat corridors, then it is also redundant, as these are already protected in the habitat conservation
section of the code – State priority habitat “Biodiversity areas
and corridors”.
Incorporate regulations to prepare for accelerating sea level rise
impacts.
The SMA and SMP Guidelines require shoreline master programs to address the ﬂooding that will be caused by sea level
rise. RCW 90.58.100(2)(h) requires that shoreline master programs “shall include” “[a]n element that gives consideration to
the statewide interest in the prevention and minimization of ﬂood
damages …” WAC 173-26-221(3)(b) provides in part that “[o]ver

There isn’t a requirement to address climate change/sea level rise in the SMA,
though we could if Council desires. However, what we understand from the DOE
is that any such regulations should be
built on data, which is what PS-CoSMoS
will be providing. Furthermore, once the
data is available, we should perform vul-
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the long term, the most eﬀective means of ﬂood hazard reduction is to prevent or remove development in ﬂood-prone areas
…” “Counties and cities should consider the following when
designating and classifying frequently ﬂooded areas … [t]he
potential eﬀects of tsunami, high tides with strong winds, sea
level rise, and extreme weather events, including those potentially resulting from global climate change ….” The areas subject
to sea level rise are ﬂood prone areas just the same as areas
along bays, rivers, or streams that are within the 100-year ﬂood
plain. RCW 90.58.100(1) and WAC 173-26-201(2)(a) also require “that the ‘most current, accurate, and complete scientiﬁc
and technical information’ and ‘management recommendations’
[shall to the extent feasible] form the basis of SMP provisions.”
This includes the current science on sea level rise.
Sea level rise is a real problem that is happening now. Sea level
is rising and ﬂoods and erosion are increasing. In 2012 the National Research Council concluded that global sea level had
risen by about seven inches in the 20th Century. A recent analysis of sea-level measurements for tide-gage stations, including
the Seattle, Washington tide-gauge, shows that sea level rise is
accelerating.5 Virginia Institute of Marine Science (VIMS) “emeritus professor John Boon, says ‘The year-to-year trends are
becoming very informative. The 2020 report cards continue a
clear trend toward acceleration in rates of sea-level rise at 27 of
our 28 tide-gauge stations along the continental U.S. coastline.’”
“‘Acceleration can be a game changer in terms of impacts and
planning, so we really need to pay heed to these patterns,’ says
Boon.” The Seattle tide gage was one of the 27 that had an
accelerating rate of sea level rise. The report Projected Sea
Level Rise for Washington State – A 2018 Assessment projects
that for a low greenhouse gas emission scenario there is a 50
percent probability that sea level rise will reach or exceed 1.2
feet by 2100 around Sandy Point and the west side of the Lummi Peninsula. Projected Sea Level Rise for Washington State –
A 2018 Assessment projects that for a higher emission scenario
there is a 50 percent probability that sea level rise will reach or
exceed 4.5 feet by 2100 for the same area. Projections are

April 28, 2021

Staff Response
nerability and risk assessments to see
what kind and where the problems might
be, and update our shoreline inventory
and characterizations. Without such science, we would be open to challenges.
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available for all of the marine shorelines in Whatcom County
and Washington State.

April 28, 2021

Staff Response

The extent of the sea level rise currently projected for Whatcom
County can be seen on the NOAA Oﬃce for Coastal Management Digitalcoast Sea Level Rise Viewer available at:
https://coast.noaa.gov/digitalcoast/tools/slr.html. Please see
map images at the bottom of this letter detailing the changes in
water elevation from the current mean higher high water
(MHHW) to four feet of sea level rise.
Projected sea level rise will substantially increase ﬂooding. As
Ecology writes, “[s]ea level rise and storm surge[s] will increase
the frequency and severity of ﬂooding, erosion, and seawater
intrusion—thus increasing risks to vulnerable communities, infrastructure, and coastal ecosystems.” Not only our marine
shorelines will be impacted, as Ecology writes “[m]ore frequent
extreme storms are likely to cause river and coastal ﬂooding,
leading to increased injuries and loss of life.”
Zillow recently estimated that 31,235 homes in Washington
State may be underwater by 2100, 1.32 percent of the state’s
total housing stock. The value of the submerged homes is an
estimated $13.7 billon. Zillow wrote:
“It’s important to note that 2100 is a long way oﬀ, and it’s certainly possible that communities [may] take steps to mitigate
these risks. Then again, given the enduring popularity of living
near the sea despite its many dangers and drawbacks, it may
be that even more homes will be located closer to the water in a
century’s time, and these estimates could turn out to be very
conservative. Either way, left unchecked, it is clear the threats
posed by climate change and rising sea levels have the potential to destroy housing values on an enormous scale.”
Sea level rise will have an impact beyond rising seas, ﬂoods,
and storm surges. The National Research Council wrote that:
“Rising sea levels and increasing wave heights will exacerbate
coastal erosion and shoreline retreat in all geomorphic environ-
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ments along the west coast. Projections of future cliﬀ and bluﬀ
retreat are limited by sparse data in Oregon and Washington
and by a high degree of geomorphic variability along the coast.
Projections using only historic rates of cliﬀ erosion predict 10–
30 meters [33 to 98 feet] or more of retreat along the west coast
by 2100. An increase in the rate of sea-level rise combined with
larger waves could signiﬁcantly increase these rates. Future
retreat of beaches will depend on the rate of sea-level rise and,
to a lesser extent, the amount of sediment input and loss.”

April 28, 2021

Staff Response

These impacts are why the Washington State Department of
Ecology recommends “[l]imiting new development in highly vulnerable areas.”
Unless wetlands and shoreline vegetation can migrate landward, their area and ecological functions will decline. If development regulations are not updated to address the need for
vegetation to migrate landward in feasible locations, wetlands
and shoreline vegetation will decline. This loss of shoreline vegetation will harm the environment. It will also deprive marine
shorelines of the vegetation that protects property from erosion
and storm damage by modifying soils and accreting sediment.
WEC and Futurewise’s Sept. 16, 2020 letter included maps that
show the extent of this amount of sea level rise in Whatcom
County and wetland migration in part of the County if the wetlands are not blocked by development. Additional maps are also
enclosed with this letter.
Flood plain regulations are not enough to address sea level rise
for three reasons. Projected Sea Level Rise for Washington
State – A 2018 Assessment explains two of them:
“Finally, it is worth emphasizing that sea level rise projections
are diﬀerent from Federal Emergency Management Agency
(FEMA) ﬂood insurance studies, because (1) FEMA studies only
consider past events, and (2) ﬂood insurance studies only consider the 100-year event, whereas sea level rise aﬀects coastal
water elevations at all times.”
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The third reason is that ﬂoodplain regulations allow ﬁlls and
pilings to elevate structures and also allow commercial buildings
to be ﬂood proofed in certain areas. While this aﬀords some
protection to the structure, it does not protect the marshes and
wetlands that need to migrate.

April 28, 2021

Staff Response

Because of these signiﬁcant impacts on people, property, and
the environment, “[n]early six in ten Americans supported prohibiting development in ﬂood-prone areas (57%).” It is time for
Washington state and local governments to follow the lead of
the American people and adopt policies and regulations to protect people, property, and the environment from sea level rise.
We recommend the addition of the following regulations as part
of the shoreline master program periodic update:
X. New lots shall be designed and located so that the buildable area is outside the area likely to be inundated by sea level
rise in 2100 and outside of the area in which wetlands and
aquatic vegetation will likely migrate during that time.
X2. Where lots are large enough, new structures and buildings shall be located so that they are outside the area likely to
be inundated by sea level rise in 2100 and outside of the area
in which wetlands and aquatic vegetation will likely migrate
during that time.

RFW18

Karlee Deatherage
(RE Sources), Rein
Attemann (WEC), and
Tim Trohimovich (Futurewise)

4/12/21

F

16.16.270

X3. New and substantially improved structures shall be elevated above the likely sea level rise elevation in 2100 or for
the life of the building, whichever is less.
Restore Reasonable Use impact area language in the Dec 4,
2020 draft Exhibit F, WCC 16.16.270 Reasonable Use Exceptions.

Your comment will be provided to the P/C
& Co/C for consideration.

We urge Whatcom County to restore the proposed change from
the P/C to expand the maximum impact area for single-family
residences from 4,000 square feet to 2,500 square feet in
16.16.270.C.12. The purpose of the reasonable use provision is
to allow only the minimal “reasonable” use of property to avoid a
constitutional taking when fully applying the standards of critical
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RFW19

Commenter

Karlee Deatherage
(RE Sources), Rein
Attemann (WEC), and
Tim Trohimovich (Futurewise)

Date

4/12/21

Exhibit

F

Section

16.16.730 , Table 4

Comment
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areas regulations.
The courts generally decide the concept of reasonable; however, reasonable use is often interpreted as a modest single-family
home. A home with a footprint of 4,000 square feet is excessive.
A median size house built in 2019 has 2,301 square feet of ﬂoor
area. We can assume that to be less than footprint 1,500 square
feet.
Incorporate the State of Washington Department of Fish & Wildlife’s new riparian buﬀers guidance.
As has been reported in media and scientiﬁc reports, the southern resident orcas, or killer whales, are threatened by (1) an
inadequate availability of prey, the Chinook salmon, “(2) legacy
and new toxic contaminants, and (3) disturbance from noise and
vessel traﬃc.” “Recent scientiﬁc studies indicate that reduced
Chinook salmon runs undermine the potential for the southern
resident population to successfully reproduce and recover.” The
shoreline master program update is an opportunity to take steps
to help recover the southern resident orcas, the Chinook salmon, and the species and habitats on which they depend.

April 28, 2021

Staff Response

Pursuant to 23.230.010(B)(4) floodways
and contiguous floodplain areas landward
two hundred feet from such floodways are
within the shoreline jurisdiction.
And pursuant to 16.16.730 Table 4, Type
S – Freshwater HCAs are proposed to
have a 200-foot buffer based on National
Wildlife Federation v. FEMA (Federal
District Court Case No. 2:11cv-02044rsm; NMFS Doc. #2006-00472)

The SMP Guidelines, in WAC 173-26-221(3)(c), provides in part
that “[i]n establishing vegetation conservation regulations, local
governments must use available scientiﬁc and technical information, as described in WAC 173-26-201 (2)(a). At a minimum,
local governments should consult shoreline management assistance materials provided by the department and Management
Recommendations for Washington's Priority Habitats, prepared
by the Washington state department of ﬁsh and wildlife where
applicable.”
The State of Washington Department of Fish and Wildlife has
recently updated the Priority Habitat and Species recommendations for riparian areas. The updated management recommendations document that ﬁsh and wildlife depend on protecting
riparian vegetation and the functions this vegetation performs
such as maintaining a complex food web that supports salmon
and maintaining temperature regimes to name just a few of the
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functions.

April 28, 2021

Staff Response

The updated Riparian Ecosystems, Volume 1: Science synthesis and management implications scientiﬁc report concludes that
the “[p]rotection and restoration of riparian ecosystems continues to be critically important because: a) they are disproportionately important, relative to area, for aquatic species, e.g., salmon, and terrestrial wildlife, b) they provide ecosystem services
such as water puriﬁcation and ﬁsheries (Naiman and Bilby 2001;
NRC 2002; Richardson et al. 2012), and c) by interacting with
watershed-scale processes, they contribute to the creation and
maintenance of aquatic habitats.” The report states that “[t]he
width of the riparian ecosystem is estimated by one 200-year
site-potential tree height (SPTH) measured from the edge of the
active channel or active ﬂoodplain. Protecting functions within at
least one 200-year SPTH is a scientiﬁcally supported approach
if the goal is to protect and maintain full function of the riparian
ecosystem.” These recommendations are explained further in
Riparian Ecosystems, Volume 2: Management Recommendations A Priority Habitats and Species Document of The Washington Department of Fish and Wildlife.

TSF01

Diani Taylor, General
Counsel, Taylor Shellfish Farms

4/12/21

D

23.40.010

Based on these new scientiﬁc documents, we recommend that
shoreline jurisdiction should include the 100-year ﬂoodplain and
that the buﬀers for rivers and streams in shoreline jurisdiction
be increased to use the newly recommended 200-year SPTH
and that this width should be measured from the edge of the
channel, channel migration zone, or active ﬂoodplain whichever
is wider. New development, except water dependent uses
should not be allowed within this area. This will help maintain
shoreline functions and Chinook habitat.
Table 1 of the draft proposes to revise the shoreline use table to
prohibit general aquaculture (aquaculture other than commercial
geoduck and salmon net pen facilities) in aquatic areas adjacent
to the Natural shoreline environment designation (SED). This
proposed revision should not be adopted. No scientific or technical information is identified in the Draft Amendment that would
support this revision. As recognized by the GMHB, prohibiting

The purpose of the natural shoreline area
is to “ensure long-term preservation of
ecologically intact shorelines” and
“preservation of the area’s ecological
functions, natural features and overall
character must receive priority over any
other potential use.” The Natural SED is
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TSF02

Commenter

Diani Taylor, General
Counsel, Taylor Shellfish Farms

Date

4/12/21

Exhibit

D

Section

23.40.050(A)(1)

Comment
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aquaculture in the Natural SED absent such support is impermissible. Allowing aquaculture in the Natural SED is consistent
with the purpose and policies of the Natural SED.

Strike A.1. Aquaculture that involves little or no substrate modification shall be given preference over those that involve substantial modification. The applicant/proponent shall demonstrate
that the degree of proposed substrate modification is degree of
proposed substrate modification is aquaculture operations at the
site.
The first sentence of this provision is unsuitable for a regulation,
as it merely expresses a preference for certain activities over
others. Moreover, it is inadequately defined and unsupported by
scientific and technical information. To the extent that it would
disfavor common shellfish aquaculture practices that have been
proven to have insignificant impacts on species and habitat
(e.g., those covered by the Programmatic Consultation or analyzed by Washington Sea Grant), it runs directly counter to such
information in violation of the SMA and Guidelines. It would also
fail to give preference to and foster shellfish aquaculture contrary to state law.

TSF03

Diani Taylor, General
Counsel, Taylor Shellfish Farms

4/12/21

D

23.40.050(A)(2)

The second sentence appears to impose a substantive requirement that any substrate modifications must be the minimum
necessary for feasible operations. This restriction is similarly
unsupported by scientific and technical information and fails to
give preference to and foster shellfish aquaculture. In an analogous context, the GMHB held that an aquaculture regulation
requiring gear use be limited to the minimum necessary for feasible operations violated state law and must be stricken.
Strike A.2 The installation of submerged structures, intertidal
structures, and floating structures shall be allowed only when
the applicant/proponent demonstrates that no alternative method of operation is feasible.

April 28, 2021

Staff Response
only applied in a few areas of the county,
primarily the headwaters of the 3 upper
Nooksack branches and around state or
locally controlled nature preserves. None
of these areas would likely be used for
aquaculture.
Though the language is existing, the
commenter may be correct regarding the
1st sentence, as it does read more like a
policy rather than a regulation. And Policy
11CC-3 basically says the same thing, so
that 1st sentence could be deleted
(though it wouldn’t have much effect on
the regulation).
Regarding the 2nd sentence (again, existing language), staff sees no legal issue in
requiring methods used minimize impacts
to shoreline functions. The regulation only
states that the applicant demonstrate that
the degree of proposed substrate modification is the minimum necessary. We
would think that Taylor Shellfish Farms
already uses the least impactful methods
given how environmentally friendly they
purport to be. Nonetheless, your comments will be provided to the P/C and
Co/C for their consideration.

Again, existing language, and it’s only
asking that the applicant demonstrate that
any proposed structures be the least
impactful to shoreline functions. Nonethe-
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TSF04

TSF05

TSF06

Commenter

Diani Taylor, General
Counsel, Taylor Shellfish Farms

Diani Taylor, General
Counsel, Taylor Shellfish Farms

Diani Taylor, General
Counsel, Taylor Shellfish Farms

Date

4/12/21

4/12/21

4/12/21

Exhibit

D

D

D

Section

23.40.050(A)(3)

23.40.050(B)(9)

23.40.050(F)(1)

Comment
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Similar to the previous provision, this provision is not only unsupported by scientific and technical information, but such information demonstrates aquaculture structures do not have
unacceptable impacts. This provision imposes unjustifiable use
restrictions and fails to give preference to and foster aquaculture, and hence it should be deleted.
Strike A.3 Aquaculture proposals that involve substantial substrate modification or sedimentation through dredging, trenching, digging, mechanical clam harvesting, or other similar mechanisms, shall not be permitted in areas where the proposal
would adversely impact critical saltwater habitat, or other fish
and wildlife habitat conservation areas.
This provision is insufficient in scope and detail to ensure proper
implementation, as several key terms are undefined. Moreover,
this regulation appears to articulate a zero-impact standard
inconsistent with the SMA and the Guidelines, which
acknowledge that activities will have some impacts and calls for
those impacts to be minimized. This provision is particularly
inappropriate given commercial shellfish beds are themselves
critical saltwater habitat.
“Where aquaculture activities are authorized to use public County facilities, such as boat launches or docks, the County shall
reserve the right to require the applicant/proponent to pay a
portion of the cost of maintenance and any required improvements commensurate with the use of such facilities.”
This revision provides important clarification that the authority to
require a project proponent pay a portion of maintenance costs
and required improvements applies to County, rather than any
public (e.g., state or federal), facilities. Use and maintenance of
non-County public facilities are properly addressed by the entities or agencies that own or control those facilities.
In addition to the minimum application requirements specified in
WCC Title 22 (Land Use and Development), applications for
aquaculture use or development shall include all information
necessary to conduct a thorough evaluation of the proposed
aquaculture activity, including but not limited to the following, if

April 28, 2021

Staff Response
less, your comments will be provided to
the P/C and Co/C for their consideration.

Staff disagrees with the commenters
conclusions. The key words are either
defined or their common usage is understood, and the regulation does not articulate a zero-impact standard: It only limits
certain types of practices that might have
significant impacts on critical saltwater
habitats.

Staff agrees with the commenter and has
made this suggested edit.

Staff agrees with the commenter, but
none of the language prohibits the applicant from submitting materials used in or
produced by other permitting processes.
Regardless of whether another agency
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Commenter

Diani Taylor, General
Counsel, Taylor Shellfish Farms

Date

4/12/21

Exhibit

D

Section

23.40.050(F)(2)
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not already provided in other local, state, or federal permit applications or equivalent reports:
Aquaculture operations are subject to numerous laws and regulatory programs. Applicants for new aquaculture projects must
obtain several federal and state approvals in addition to shoreline permits. The County should allow aquaculture applicants to
utilize information provided in other local, state, or federal permit
applications or equivalent reports in order to satisfy shoreline
permit application requirements. This allowance will not hinder
the County’s interest in ensuring it has all information necessary
to conduct a thorough evaluation of aquaculture proposals, and
it is critical to avoid unnecessary burdens on applicants and
streamline permitting consistent with the laws and policies discussed above.
Applications for aquaculture activities must demonstrate that the
proposed activity will be compatible with surrounding existing
and planned uses.
a. Aquaculture activities shall comply with all applicable
noise, air, and water quality standards. All projects shall be
designed, operated and maintained to minimize odor and
noise.
b. Aquaculture activities shall be restricted to reasonable
hours and/or days of operation when necessary to minimize substantial, adverse impacts from noise, light, and/or
glare on nearby residents, other sensitive uses or critical
habitat.
c. Aquaculture facilities shall not introduce incompatible visual elements or substantially degrade significantly impact
the aesthetic qualities of the shoreline. Aquaculture structures and equipment, except navigation aids, shall be designed, operated and maintained to blend into their surroundings through the use of appropriate colors and materials.

April 28, 2021

Staff Response
has made a decision on a permit, the
County is still required to maintain a record of our decision making and would
need copies of those materials to come to
a rational conclusion.

Staff agrees with the commenter and has
amended this section as suggested.

Taylor Shellfish, along with other responsible farmers, employ
numerous practices to avoid and minimize potential noise and
light impacts on other shoreline users. However, to help protect
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BIAWC08

Commenter

Diani Taylor, General
Counsel, Taylor Shellfish Farms

Robert Lee, BIAWC

Date

4/12/21

4/12/21

Exhibit

D

F

Section

23.40.050(H)(2)

16.16.273

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
the safety of its crews and provide marketable products, shellfish operators frequently need to conduct activities during nights
or on weekends when there are low tides. This is recognized in
the Guidelines, which state: “Commercial geoduck aquaculture
workers oftentimes need to accomplish on-site work during low
tides, which may occur at night or on weekends. Local governments must allow work during low tides but may require limits
and conditions to reduce impacts, such as noise and lighting, to
adjacent existing uses.” Restricting operations to certain hours
or days may compromise the safety of farm crews and/or render
operations infeasible. This requirement in 2.b is incompatible
with the SMA and Guidelines, and it should be removed.
The requirement in 2.c that aquaculture facilities not introduce
incompatible visual elements or substantially degrade the aesthetic qualities of the shoreline is inconsistent with the Guidelines, which instead require that that aquaculture not significantly impact aesthetic qualities. The requirement that aquaculture
activities not introduce incompatible visual elements is insufficient in scope and detail to ensure proper implementation. This
subsection should be aligned with state law.
In the Natural shoreline environment, aquaculture activities that
do not require structures, facilities, or mechanized harvest practices and that will not result in the alteration of substantially degrade natural systems or features are permitted.
The prohibition on structures, facilities, or mechanized harvest in
the Natural environment is unsupported by scientific and technical information and is accordingly inconsistent with the SMA
and Guidelines. As discussed above, there is extensive scientific and technical information that demonstrates shellfish aquaculture activities, some of which include these proscribed items,
have minimal impacts that are consistent with the Natural environment. The revised language shown here remedies these
failures and aligns this regulation with the management policies
in the Guidelines for the Natural environment.
Reasonable Use and Variances: Staff has proposed major
changes to the procedures and criteria for both. The current

April 28, 2021

Staff Response

Staff disagrees with the commenter. The
Natural SED is intended to remain natural
and is the only SED where such structures are prohibited. It is not a general
prohibition, just one for one certain SED.
The Natural SED is only applied in a few
areas of the county, primarily the headwaters of the 3 upper Nooksack branches
and around state or locally controlled
nature preserves. None of these areas
would likely be used for aquaculture.

Please see the responses provided for
Comments GCD14, NES02, NWC02,
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2017 CAO allows PDS staff to grant reasonable use (RU) permits for one single family house under very strict criteria if CAO
rules alone would deny "all reasonable and economically viable
use" of the property.
A. Variances: They now require a public hearing and approval
by the Hearing Examiner (HE). The applicant must demonstrate
"undue hardship" due to CAO "dimensional requirements".
Frankly, it’s not clear what the difference is between the scope
of these and RU applications in current code.
Per draft Section 16.16.270.A, p 30-31, Exh. F, if a person only
needs a 25 to 50% CAO buffer reduction, they would apply for a
Minor Variance, instead of a RU Exception per current code.
The draft does not say whether this value is total area, width, or
both. Staff decides these permits; notice to neighbors is required. We do appreciate the new minor variance idea allowing
staff approval, but why they also have to provide notice to adjacent land owners?

April 28, 2021

Staff Response
NWC05, BIA04, MES11, MES29, MES31,
MES43, RFW12, & RFW18.
In addition, variances have always required a public hearing and approval by
the H/E using the same criteria. We have
now introduced a “minor” variance (the
creation of which has already been approved by Co/C) for minor buffer reductions. An all variances always require
public notice, as we’re potentially letting
applicants use lesser standards than
what the code prescribes, which might
have impacts on neighbors.
We have also put in a request to have a
much lower fee for minor variances.

A Major Variance is required for any other CAO exceptions. See
Section 16.16.273, p 34. Either level of variance will be a costly
process; the fee is $2750, plus critical area reports, possibly
consultants and any legal costs.

BIAWC09

Robert Lee, BIAWC

4/12/21

F

16.16.270(C)(12)

One could only apply for a Reasonable Use Exception RU if
their variance app is denied. This means if you don't get adequate relief with a variance approval, one must repeat the permit
process to apply for an RU, and pay double fees and costs. A
person may also face an appeal to Superior Court from someone.
B. Reasonable Use Exception (RU)
1. Footprint Size:
Re draft Sections 270, Item C, p 31, we support the increase in
the allowed "impact area" for a house via the RU process to
4,000 sq. ft., from 2,500, recently accepted by the P/C. This limit
is a minimally reasonable value when you consider most of the

Please see the responses provided for
Comments BIA04, GCD09, GCD14,
MES09, MES11, MES31, NES01,
RFW12, RFW13, & RFW18.
And remember, RUEs are for lots totally
constrained by critical areas. Lots that
aren’t so constrained can build to what-
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sites will be 2 acres or larger, and many rural land owners will
want barns, corrals, shops, etc.
Also, these and all other CAO rules apply in the county's two
Urban Growth Areas: Birch Bay and Columbia Valley, where lot
sizes are usually much smaller, and on public sewer and water
systems.

April 28, 2021

Staff Response
ever size the code allows for their zone.
We would think that someone who wants
barns, training rings, and other large
structures would choose a lot not so constrained.

However, "impact area" is not defined in the draft CAO. We
suggest this term be defined to include only artificial impervious
surfaces. We support the driveway exception as written, and ask
that drainfield areas be listed as excepted too.
There appears to be no scientific basis for either value. The
4,000 sf value will often be generally reasonable in this context
for smaller lots, e.g., 1 to 5 acres. But several large rural areas
are zoned 10 acre minimum. We think consideration should be
given to a "sliding scale" proposal, for parcels 5 acres and larger, based on zoning, platting options, availability of drinking
water, soils for septics, etc.

BIAWC10

Robert Lee, BIAWC

4/12/21

E

22.05.020

Many rural residents are horse enthusiasts, and want training
rings, which will push the total footprint over the 4,000 sf limit.
2. RU Process: We believe the RU decision should be made by
staff instead of the Hearing Examiner (HE), a far less costly,
time consuming and legalistic process.
We believe these decisions should be based mainly on a scientific analysis of the particular situation; that is: the functions and
values of the resource, and adjacent site character, mainly its
natural features: e.g., soils and geology, topography, native
vegetation etc.

BIAWC11

Robert Lee, BIAWC

4/12/21

F

16.16.270(C)

An important question: is there any state law, court decision or
code that requires that RU's be decided by the HE, a quasijudicial official? Or that bars professional and qualified staff from
making these mainly technical and science kind of decisions?
3. RU Criteria:
a. We also have concerns over the fairness of some of the key

Please see the responses provided for
Comments GCD14, NES02, NWC02,
NWC05, BIA04, MES11, MES29, MES31,
MES43, RFW12, & RFW18.

The RUE criteria are basically the same
as the existing criteria (old (B)(2)), which
come from state law and courts cases on
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words/phrases/values related in the RU code, such as:
16.16.270 A, C.2, C.3, etc.: “all reasonable and economically
viable use of a property".
The words "all" and "viable" seem more arbitrary and subjective
than logical and objective. Does staff have a reliable, credible
source for this language?
The current, 2018, State Department of Commerce guidance on
critical areas and this topic states, in part:
The reasonable use permit criteria should allow for "reasonable" uses. If the criteria state that the applicant must demonstrate that no other use "is possible," or that there are "no
feasible alternatives," it would conflict with the concept of a
"reasonable" use as other "possible" alternatives may be so
costly as to be unreasonable.
Their 3-page excerpt on RU is attached, and a link to the complete report. The Department of Commerce has primary regulatory authority over all GMA elements, including all 5 critical areas.
In reviewing the long list of complex criteria, all 12, for approval
of a RU application (Section 270.C, almost all of p 31), we note
the links in several of "reasonable" with "economics", and use of
"all". Why is economics a critical factor here? The test is supposed to be "reasonable".
See items C.2, 3, 4 and 5. It appears staff is trying to make it as
difficult as possible for a person to obtain a RU exception, and
obtain fair relief from the arbitrary buffers per Department of
Ecology guidance on wetlands and habitat buffers.
We say the buffers are arbitrary because they are not based on
a staff accepted scientific assessment of a site's critical area
resources and relevant local conditions.

April 28, 2021

Staff Response
this matter.
And if you’re going to quote the CAO
handbook, might as well quote more of it,
for it also says, “Unlike variances, the
purpose of a reasonable use exception
permit is not to allow general development within critical areas, but to allow
only the minimal “reasonable” use of the
property so as to avoid a constitutional
taking. Four scenarios are provided to
illustrate situations where a reasonable
use exception might or might not be applicable:
A – No reasonable use exception would
be granted because there is sufficient
space outside the critical area clearing
limits.
B – A reasonable use exception might
be granted since there is insufficient
space for a reasonable use. The development area would need to be limited or
scaled back in size and located where
the impact is minimized. The jurisdiction
might consider a variance to the required setback to minimize intrusion into
the protection area.
C – A reasonable use exception would
be granted for a minimal development if
the property is completely encumbered
and mitigation methods are applied.
D – The jurisdiction might consider
modifications to the required setback to
prevent intrusion into the protection area.
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April 28, 2021

Staff Response
The criteria for reasonable use permits
need to be consistent with case law to
reduce the potential for appeals and overturned decisions. Key to being consistent
with case law is careful use of the term
“reasonable.” Generally, the concept of
“reasonable” has been left to the courts to
decide, thereby making it difficult for cities
to rule on whether or not a project qualifies. A reasonable use is often thought to
be a modest single-family home, although
some other structure might be “reasonable” depending on zoning, adjacent uses,
and the size of the property.
Some jurisdictions have allowed a reasonable use exception in only those situations where all economic use of a property would be denied by the critical areas
regulations. Criteria that might be used to
allow approval of a reasonable use exception include:
• No other reasonable economic use of
the property has less impact on the critical area;
• The proposed impact to the critical
area is the minimum necessary to allow
for reasonable economic use of the
property;
• The inability of the applicant to derive
reasonable economic use of the property is not the result of actions by the
applicant after the effective date of this
regulation, or its predecessor;
• The proposal does not pose an unreasonable threat to the public health,
safety, or welfare on or off the devel-
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Robert Lee, BIAWC
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Articles 6 and 7
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2. Wetland and Habitat Conservation Area Buffers:
A. General Comments:
Such buffers are usually the most constraining, and thus costly,
elements of compliance with local CAOs for landowners and
land users. They often end up consuming more usable land than
the area of the wetland they are supposed to protect. We have
seen many examples of this, large and small.
We're familiar with many situations where buffer requirements
appear arbitrary and excessive. In one situation, where a qualified private scientist classified a 6 acre area that has been
hayed for at least 75 years a Category IV wetland, the lowest
value. He used the 2014 DoE Rating form, 17 pages of detailed
questions, some a bit subjective. The PDS staff person said he
thought it was a Cat. Ill. This meant the buffer increased from 60
ft. to 110 ft. of hayfield, almost doubling!
Per the draft, DoE and staff don't think that's enough. The new
Wetland Buffer table, Sec. 630.E, p 67, based on DoE guidance,
will require more than a doubling, from 110 to 225 ft., for a Cat.
Ill of any size, whether the parcel is 10,000 sf or 100 acres. We
think this is excessive regulation, and it’s quite commonplace in
the CAO.
The County does not have to adopt DoE staff's arbitrary and
excessive buffers. They are not based on the WACs. Remember, the state Department of Commerce is the only state agency
with rule making authority on GMA obligations, including critical
areas. DoE's main authority on wetlands is limited to controlling
the filling or alterations of wetlands through the federal Clean

April 28, 2021

Staff Response
opment proposal site;
• The proposal will result in no net loss of
critical area functions and values consistent with the best available science;
or
• The proposal is consistent with other
applicable regulations and standards.”
In July 2018 the Washington Department
of Ecology (DOE) modified the habitat
score ranges and recommended buffer
widths in their wetland buffer tables in the
DOE guidance, with some minor text
changes to ensure consistency. Some
citizens, local environmental consulting
firms, and the Building Industry Association of Whatcom County then requested that we amend our code to meet
this new guidance, and it was docketed
as PLN2019-00008.
The project was brought before the Planning Commission on March 14, 2019. But
there was confusion as to what we actually had to do at that time and what impacts
it would have on development. DOE had
informed staff that, while we didn’t need
to amend our code at that point (having
just updated Ch. 16.16 (Critical Areas)
(Exhibit F) that they would review our
code for consistency with their guidance
when Ch. 16.16 was opened for amendment again, noting that that would occur
during the 2020 SMP Periodic Update.
So at the Commission’s request, staff
worked with the local wetlands consultants to review the issue and try to deter-
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Water Act.

April 28, 2021

Staff Response
mine what effects it might have. Three
consulting firms provided analyses based
on data from projects they had worked
on. From these analyses, it appears that
many of Whatcom County’s lower quality
wetlands (e.g., small Category IV wetlands in agricultural fields) would end up
with smaller buffers, but that our higher
quality wetlands (Categories II and III)
would end up with larger buffers. (But
even this is speculation, as ATSI noted
that the comparison results are not statistically significant.) Thus, farmers may
benefit but developers/ builders may suffer, as many of our lower quality wetlands
are those found in agriculture fields, while
our higher quality wetlands are typically
found in non-agriculture rural areas.
Nonetheless, given the Department of
Ecology’s statements that they’ll be monitoring the SMP Update to ensure that we
meet their latest guidance (which is
based on Best Available Science), and
given that Comprehensive Plan Policy
10M-2 directs the County to “Develop and
adopt criteria to identify and evaluate
wetland functions that meet the Best
Available Science standard and that are
consistent with state and federal guidelines,” staff is proposing to amend
§16.16.630 (Wetland Buffers) Table 1
(Standard Wetland Buffer Widths) to meet
DOE guidance. As indicated, these
changes would lessen buffers on lower
quality wetlands, and increase them on
higher quality ones.
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B. Buffer Details in the Draft:
We have reviewed the Wetland and Habitat drafts and the detailed comments on them submitted February 19 and 25, 2019,
for Jon Maberry by Ed Miller and Liliana Hansen, both Professional Wetland Scientists (PWS). GAC members discussed
these issues with Ed recently.

April 28, 2021

Staff Response
Your comment will be provided to the P/C
and Co/C for consideration.

We firmly agree with the scope and substance of all 14 comments in their firm's 8-page February 19 letter, including its recommendation to delete 12 of the draft changes/additions (attached). The Miller firm is highly regarded by many BIAWC
members for their professional approach to complex environmental issues.
We also agree with the reasonable and constructive suggestions in Jon Maberry’s Prepared Motions submitted to the Planning Committee February 25, attached.

P6601

P6602

David Klanica, Phillips
66

David Klanica, Phillips
66

4/12/21

4/12/21

A

B

10D-11

Governing Principle
(C)(2)

Finally, it appears to us there's a pattern in these and other
parts of the draft CAO of making the rules more restrictive and
less balanced between the government's legitimate police power authority and the constitutional rights of private land owners
and land users.
Policy 10D-11 was added that addresses climate change: "Protect ecological functions and ecosystem-wide processes of Marine Resource Lands and critical areas in anticipation of climate
change impacts, including sea level rise."
Phillips 66 is requesting further explanation and clarification
whether upland property owners who propose bulkheads, armoring, or bank stabilization to prevent shoreline erosion or
sloughing due to sea level rise will be subject to new limitations
or requirements that could affect the current or future use of
their property.
The Shoreline Management Act was adopted in 1971 to protect
the shorelines of the state of Washington. Certain shorelines
were designated as "shorelines of statewide significance" including those areas of Puget Sound and the Strait of Juan de

The amendments regarding shoreline
stabilization regulations are found in Exhibit D (Title 23). You would want to look
at both 23.40.010, Table 1, and
23.40.190.

As explained in the comment bubble
tagged on this change, the word “significant” is proposed for deletion as there is
no such threshold under SMA. Under the
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P6603

David Klanica, Phillips
66

4/12/21

B

Policies 11G-3 & 11G-4

P6604

David Klanica, Phillips
66

4/12/21

B

Overall Goals & Policies

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Fuca and adjacent salt waters north to the Canadian line and
lying seaward from the line of extreme low tide. The Act established a system where local governments would ensure that
certain developments in shoreline areas would be reviewed and
protected. More specifically, these agencies would review "substantial developments" which were those that would have a
"significant adverse" impact on the environment including, but
not limited to fish, wildlife, fish or wildlife habitat, water quality,
and aesthetic values.
Whatcom County has proposed in its Governing Principles
(GPC2)) that it will include "policies and regulations that require
mitigation of adverse impact in a manner that ensures no net
loss of shoreline ecological functions." Phillips 66 is concerned
about how this revised policy will be implemented as a practical
matter. First, it appears to go beyond the County's statutory
authority outlined in the SMA. Second, Phillips 66 is concerned
that, without further clarification, it may be used inconsistently
across the County. For instance, what is meant by "adverse"
versus the original "significant adverse"? Must all land use permits affecting the shoreline now indicate what, if any adverse
impacts might occur? Phillips 66 requests that the P/C provide
more information as to how the removal of the word "significant"
will change day-to-day shoreline management activities.
Regarding Policy 11G-3 and Policy 11G-4 addressing the County's MOU with DAHP and Lummi Nation require the County to
consult with DAHP and the Tribes. Phillips 66 is requesting additional clarification for applicant/property owner responsibilities.
Regarding Overall SMP Goals and Objectives for the Restoration and Enhancement Element were revised as follows: "This
element provides for the timely restoration and enhancement of
ecologically impaired areas in a manner that achieves a net gain
in shoreline ecological functions and processes above baseline
conditions as of the adoption of this program."
Phillips 66 requests additional clarification and definition for
"baseline condition" (e.g. baseline conditions at the time of application?).

April 28, 2021

Staff Response
SMA, all adverse impacts must be mitigated in order to help achieve NNL. (The
term “significant impact” comes from
SEPA.)

Please read 23.30.050 (Cultural Resources) in Exhibit D, as that should provide the additional clarification you seek.
The baseline condition was set by the
comprehensive update done in 2007. As
part of that update the County developed:
• Vol. 1 - Inventory and Characterization
Report
• Vol. II - Scientific Literature Review
• Vol. III - Restoration Plan
• Vol. IV - Cumulative Effects Analysis
all of which can be found on our SMP

96

Exhibit H

Shoreline Management Program Periodic Update 2020
Public Comments on Draft Amendments
Comment
#

Commenter

Date

Exhibit

P6605

David Klanica, Phillips
66

4/12/21

B

Policies 11AA -1
through 11AA-7

P6606

David Klanica, Phillips
66

4/12/21

C

Policy 8T-1

P6607

David Klanica, Phillips
66

4/12/21

C

Policy 8U-2

P6608

David Klanica, Phillips
66

4/12/21

C

Policy 8V-2

P6609

David Klanica, Phillips
66

4/12/21

D

Section

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Regarding General Policies for Climate Change/Sea Level Rise
(Policies 11AA -1 through 11AA-7): please explain/provide detail
for shoreline development applicant's responsibilities pertaining
to climate change and sea level rise. Will development applications be required to address climate change and sea level rise
as part of the SMP application or will there be separate analysis
and document requirements (e.g. when will a study addressing
sea level rise be required)?
Regarding Policy 8T-1, Phillips 66 requests clarification of the
methods by which the County will coordinate with landowners to
protect marine resource lands.
Regarding Policy 8U-2, Phillips 66 requests clarification of the
types of non-regulatory programs, options, and incentives that
owners of marine resource lands can employ to meet or exceed
County environmental goals.
Regarding Policy 8V-2, Phillips 66 requests clarification of the
process by which the County will work cooperatively with local,
State, Federal and Tribal agencies, adjacent upland property
owners, and the general public, as applicable, to address community concerns and land use conflicts that may affect the
productivity of marine resource lands.

The General Provisions of Title 23 indicate that shoreline development must be consistent with the SMA of 1971, the County's
shoreline regulations and "other County land use regulations"
(See Title 23 draft at lines 11-13). Title 23 then references certain requirements for "existing legal fossil-fuel refinery operations, existing legal transshipment facilities, expansions of these
facilities, and new or expansions of renewable fuel refineries or

April 28, 2021

Staff Response
Update webpage.
These are only general policies; we are
not developing CC/SLR regulations at this
time.

Well, we generally do that through email,
though sometimes letters, phone calls, or
meetings.
We can’t provide you a precise list, as
they haven’t been developed yet, but they
could include tax incentives, educational
programs, volunteer groups, etc.
How would we work cooperatively? Here
are 10 simply ways from entrepreneur.com to cultivate team cohesion:
• Create a clear and compelling cause
• Communicate expectations
• Establish team goals
• Leverage team-member strengths
• Foster cohesion between team
members
• Encourage innovation
• Keep promises and honor requests
• Recognize, reward and celebrate
collaborative behavior
Yes, staff is well aware of this work and
understands that changes have been
made to Council’s original proposal.
However, at the time these documents
were 1st edited, their original proposal
was all we had on which to rely, which is
why the comment bubbles indicate that
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David Klanica, Phillips
66

4/12/21

WH01

Wendy Harris

4/13/21

Exhibit

F
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transshipment facilities". Related definitions are also provided
on page 241 at lines 20-36. Expansions of existing fossil fuel
and renewable fuel facilities are required to obtain conditional
shoreline permits. (See Title 23, page 137 at lines 3-10).
As the Planning Department is aware, industry, labor and environmental organization stakeholders have been working together to develop recommended changes to the County Council's
October 2019 proposed Comprehensive Plan amendments.
Many of the terms and definitions included in this proposal assume that the 2019 proposed Amendments will be adopted as
is. Phillips 66 requests that terms borrowed from the 2019 proposal not be adopted at this time. Considerable progress has
been made by the stakeholders and is being presented to the
County Council for its consideration in the near future. We request that this proposal be delayed until the final work from the
ongoing stakeholder effort is accepted or rejected and the "final"
definitions and framework for when conditional use permits is
finalized.
Article 7 Fish and Wildlife Habitat Conservation Area was
amended to now include Type 0 waters. Phillips 66 requests the
addition of a definition of Type O waters in the Whatcom County
guidance.
This is in response to the question that was asked at the last
Planning Commission meeting regarding "waters of the state."
That is not a term used in the Shoreline Management Act. Rather, it refers to all waters under its jurisdiction as "shorelines of
the state" or "shorelands of the state" and these are the appropriate terms to use for waters and exposed land under SMA
jurisdiction.

April 28, 2021

Staff Response
we will have to substitute in any changes
based on Council’s final adoption of the
Cherry Point fossil fuel amendments.

This proposal has already been dropped.
We suggested you look at the most recent version of Exhibit F, dated 4/5/21.
The commenter is correct, and these are
all laid out in 23.20.010 (Shoreline Jurisdiction).

Under RCW 90.58.030, "Shorelines" means all of the waters of
the state, including reservoirs, and their associated shorelands,
together with the lands underlying them; except (i) shorelines of
statewide significance; (ii) shorelines on segments of streams
upstream of a point where the mean annual flow is twenty cubic
feet per second or less and the wetlands associated with such
upstream segments; and (iii) shorelines on lakes less than twen-
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ty acres in size and wetlands associated with such small lakes.
https://apps.leg.wa.gov/RCW/default.aspx?cite=90.58.030.

April 28, 2021

Staff Response

In other words, only waters with minimum quantifiable measurements (size, type, velocity, etc.) are a regulated state shoreline. This is often forgotten when we hear complaints about
over-regulation and unreasonableness.
Shorelines of the state are specifically set out in the WAC. In
Whatcom County, all rivers and streams that are shorelines of
the state are set out in WAC 173-18-410.
https://apps.leg.wa.gov/WaC/default.aspx?cite=173-18-410.
Lakes are listed in WAC 173-20-760 and 770.
https://apps.leg.wa.gov/WaC/default.aspx?cite=173-20-770;
https://apps.leg.wa.gov/WaC/default.aspx?cite=173-20-760.
There are two kinds of shorelines of the state. The most common shoreline under SMA jurisdiction imposes a no net loss
standard of review to prevent any degradation beyond baseline
conditions, informed by review of best available science.
However, particularly large and significant rivers and lakes, as
well as marine waters, are designated "Shorelines of Statewide
Significance" (SSWS). These have increased protection through
a prioritized preference of use, similar to how we apply mitigation standards. These are set out in statute, with preferred use
for natural conditions that support the long-term interests of all
state residents. RCW 90.58.020(f);
https://app.leg.wa.gov/RCW/default.aspx?cite=90.58.020 .
The Whatcom County SSWS are the Nooksack River, Lake
Whatcom, Baker Lake, and marine waters, including Birch Bay.
R CW 90.58.030.
The SMA also discusses "shorelands" or "shoreland areas",
which includes lands extending landward for two hundred feet in
all directions as measured on a horizontal plane from the ordinary high water mark; floodways and contiguous floodplain areas landward two hundred feet from such floodways; and all wet-
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lands and river deltas associated with the streams, lakes, and
tidal waters which are subject to the provisions of this chapter;
the same to be designated as to location by the department of
ecology.

April 28, 2021

Staff Response

RCW 90.58.030(2)(d),
https://app.leg.wa.gov/RCW/default.aspx?cite=90.58.030.
I recommend the SMP Handbook, which is linked on DOE's
website and explains how the SMP process works. Specific
issues and provisions are separate chapters in the Handbook.
https://ecology.wa.gov/Regulations-Permits/Guidance-technicalassistance/Shoreline-Master-Plan-handbook;
https://apps.ecology.wa.gov/publications/SummaryPages/11060
10.html.
P.S. If you are wondering why I have written this, it is because I
do not believe that the Planning Commission and citizen committees generally are being provided with relevant and timely
information on the laws and policies they are asked to review
and this fails to serve public needs and public input requirements. Unless citizen-appointed committees have a comprehensive and complete understanding of the purpose and intent
of the policies and laws they are asked to review, they will remain tools of the Planning Department. Please continue to ask
questions and ensure that you are provided with all the information you need upfront, before beginning a large review project.
PB04

Pam Borso

4/21/21

F

16.16.270

Restore Reasonable Use impact area language in the Dec 4,
2020, draft Exhibit F, WCC 16.16.270 Reasonable Use Exceptions.

Your comments will be forwarded to the
P/C & Co/C for their consideration.

I urge Whatcom County to reject the proposed change from the
Planning Commission to expand the maximum impact area for
single-family residences from 2,500 sf to 4,000 sf. The purpose
of the reasonable use provision is to allow only the minimal
“reasonable” use of property to avoid a constitutional taking
when fully applying the standards of critical areas regulations. A
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PB05

Pam Borso

4/21/21

F

PB06

Pam Borso

4/21/21

F

WSPA01

Holli Johnson, Western States Petroleum
Association

4/21/21

WSPA01

Holli Johnson, Western States Petroleum
Association

4/21/21

WSPA01

Holli Johnson, West-

4/21/21

Section

23.40.010

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
4,000 sf home is excessive.
Incorporate the State of Washington Department of Fish & Wildlife’s new riparian buffers guidance. The buffer requirements
contained in the SMP are less than adequate to ensure no net
loss of riparian and stream functions vital to fish, wildlife and our
water supply.
Incorporate regulations to prepare for accelerating sea level rise
impacts. Whatcom's SMP does not incorporate protections form
this peril. Not only our marine shorelines will be impacted, as
Ecology writes “more frequent extreme storms are likely to
cause river and coastal flooding, leading to increased injuries
and loss of life.” 31,235 homes in Washington State may be
underwater by 2100; the value of the submerged homes is an
estimated $13.7 billon.
The most recent staff memorandum contains several important
explanations and clarifications regarding what is meant by the
“baseline” condition upon which no net loss project mitigation
requirements are measured and recognizes important distinctions between what is appropriate to require for project mitigation obligations and what must be voluntary or incentive-based
for restoration. These principles should be built into the language of the code itself or, at a minimum, into the language of
the adopting ordinance, so as not to disappear into history once
the code amendments are adopted.
The County Council is currently in the final stages of review of
comprehensive plan and code amendments for fossil and renewable fuel facilities and expansions. This work is the result of
many months of effort and good faith negotiations between the
County and interested stakeholders, including WSPA. As noted
by staff in several places in the draft shoreline master program
amendments, it is imperative that these shoreline master program amendments be fully consistent with the outcome of that
other County Council effort. WSPA asks for an additional opportunity to review and provide input on future revisions made by
staff to achieve that consistency before these amendments to
the shoreline master program are adopted.
The Shoreline Use and Modification Use Table establishes a

April 28, 2021

Staff Response

Please see the response to comment
#FW/WEC09.

See responses to comments FW/WEC01,
FW/WEC12, WCPW08, WCPW09,
RES03, RFW07, RFW11, & RFW17.

Staff doesn’t feel this is necessary, as this
explanation is based on DOE’s guidance
and explanatory handouts so it true
throughout the state. Nonetheless, your
comment will be provided to the P/C and
Co/C for consideration.

Please refer to the response to comment
P6609. The P/C’s recommended
amendments will be forwarded to the
Co/C for their review, public hearing, and
adoption (during which they may make
their own amendments). We would urge
you to pay attention to the SMP update
page (or Council’s agenda page), where
new drafts are posted as decisions are
made.
What is shown in the draft Title 23 regard-
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ern States Petroleum
Association

DK01

David Kershner

4/22/21

N/A

N/A

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
shoreline conditional use permit requirement for expansions of
existing legal fossil fuel refinery and transshipment facilities and
new or expansion of existing legal renewable fuel refinery operations or renewable fuel transshipment facilities. Conditional
use permit review requirements for these facilities are being
addressed in the zoning code amendments currently under
review by the County Council. A separate, duplicative and potentially inconsistent shoreline conditional use permit review for
the same facilities that will undergo thorough zoning code conditional use permit review is unnecessary and should be eliminated. In particular, it is not appropriate to apply shoreline conditional use permit requirements to upland activities that will be
fully evaluated under the zoning code requirements applicable
to those upland activities. At a minimum, this provision should
clarify that such fossil fuel facilities located outside of the shoreline jurisdiction should be evaluated under the zoning code conditional use permit criteria and not pursuant to shoreline conditional use permit requirements.
I have served on the Whatcom County Climate Impact Advisory
Committee since its inception in 2018. While I am not writing in
my capacity as a committee member, I have familiarized myself
with the research on sea level rise related to climate change.
The financial costs to Whatcom County taxpayers and property
owners of not adequately planning for sea level rise are likely to
be substantial. As you may know, the real estate company Zillow estimates that nearly $14 billion worth of housing in Washington State could be submerged in the next 80 years under
some climate change scenarios. The ecological costs will also
be substantial, if we plan to prevent flooding of structures but
not to allow migration of shoreline habitat. That habitat not only
supports wildlife populations, it also provides economic benefits,
such as recreation and fisheries.
To reduce the economic toll of sea level rise and truly protect
shorelines consistent with the intent of the Shoreline Management Act, I urge you to recommend revising regulations to ensure that newly-created lots only allow construction in areas that
are not likely to be inundated in this century. Where existing lots

April 28, 2021

Staff Response
ing this issue is what staff was provided
over a year ago. Once Council makes a
final decision on their separate Cherry
Point amendments staff will rectify the
differences.
You should understand, though, that if
both Title 20 and Title 23 require a CUP
for a certain activity, the permits would be
combined under WCC 22.05.030 (Consolidated Permit Review). Shoreline requirements would not be applied outside
of the shoreline jurisdiction.

See responses to comments FW/WEC01,
FW/WEC12, WCPW08, WCPW09,
RES03, RFW07, RFW11, & RFW17.
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DK01

David Kershner

4/22/21

AC01

Alan Chapman

4/22/21

Exhibit

Section

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
are large enough to still allow residential, commercial, or industrial uses compatible with the zoning, I urge you to recommend
a similar revision. In addition, I support revising the regulations
to ensure that new or substantially changed structures be elevated above the likely sea level rise elevation for the life of the
structure.
Waterfront property that I own on Lummi Island would likely be
constrained in its use due to these regulations. Nevertheless,
new protections are the only responsible approach to shoreline
planning, given what we know about sea level rise.
As a former commercial salmon fisher, I also support strengthening riparian buffer restrictions consistent with recommendations of the Washington Department of Fish and Wildlife Riparian Ecosystems Volumes I and II. Salmon populations have
declined in part due to riparian habitat degradation. We need to
protect this habitat to restore healthy salmon populations.
I have been involved in fisheries management, and watershed
resource issues in Whatcom County for over 30 years.
Regardless of the level of belief one might have in projections of
climate change and sea level rise and associated storm surges,
it does not make sense to allow development in areas of high
risk. I urge the county, in the interests in avoiding significant
damage to life, property and natural resources to not allow creation of lots where reasonable use would be subject to a high risk
of damage from climate change effects, sea level rise, or reduce
public trust ecological benefits within the foreseeable future.
Where existing lots are large enough to still allow residential,
commercial, or industrial uses compatible with the zoning, I urge
you to recommend or require a similar risk avoidance approach.
In addition, I support revising the regulations to ensure that new
or substantially changed structures be elevated above the likely
sea level rise elevation for the life of the structure.

AC02

Alan Chapman

4/22/21

In the interest of protecting and achieving a net ecological gain
of shoreline functions through consideration of locational relevant riparian buffer requirements that might be identified in the

April 28, 2021

Staff Response

Your comment will be forwarded to the
P/C & Co/C for their consideration.

See responses to comments FW/WEC01,
FW/WEC12, WCPW08, WCPW09,
RES03, RFW07, RFW11, & RFW17.

Your comment will be forwarded to the
P/C & Co/C for their consideration.
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Paula Rotondi

Date

Exhibit

4/22/21

F

PR03

Paula Rotondi

4/22/21

PR03

Paula Rotondi

4/22/21

Section

16.16.270

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Washington State Department of Fish and Wildlife recent guidance on riparian guidance.
As you consider changes to the Shoreline Master Plan (SMP), I
urge you to make decisions based upon what will be best for
those living here twenty years from now – rather than what is
best for corporations’ short term profits. Please draft more stringent SMP standards.
First, regarding Reasonable Use Exceptions, please reject the
proposed change to expand the maximum impact area for single
family residences from 2,500 square feet to 4,000 square feet.
“Reasonable Use” means there must be some minimal use such
as a 2,500 square foot house. If those living here twenty years
from now are to have natural treasures such as salmon fishing,
crabbing, the sight of Orcas, the SMP cannot afford extravagances such as a 4,000 square foot house that will do more
damage to our already damaged shorelines.
Second, the buffer requirements in the SMP do not adequately
protect riparian and stream functions which are essential for
sustaining fish, wildlife and protecting our water supply. If people
living here twenty or more years from now are to have the fish
and wildlife treasures we enjoy today and have adequate supplies of clean water, then the SMP must incorporate the State of
Washington Department of Fish & Wildlife’s new riparian buffers
guidance.
Third, please do not add to the challenges of those living here
twenty years or more from today who will be dealing with increasingly severe ramifications of climate change. Climate
change causes sea level to rise and also causes more extreme
storms with tide surge coastal flooding and also river flooding.
The Washington State Department of Ecology, the Federal
Emergency Management Agency, private investment companies, insurance companies, and real estate companies (Redfin
most recently) warn that many thousands of homes worth billions of dollars will be lost due to climate change exacerbated
flooding. Please include regulations in the SMP to prepare for
accelerating sea level rise.

April 28, 2021

Staff Response

Please see the responses provided for
Comments BIAWC04, BIAWC09,
GCD09, GCD14, MES09, MES11,
MES31, NES01, RFW12, RFW13, &
RFW18.

Please see the response to comment
#FW/WEC09.

Please see the responses provided for
Comments FW/WEC01, FW/WEC02,
FW/WEC12, WCPW07, WCPW08,
WCPW09, RES03, RFW02, RFW03,
RFW04, RFW06, RFW07, RFW11,
RFW17, & PB06.
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P6611

Dave Klanica, Phillips
66

4/22/21

D

P6612

Dave Klanica, Phillips
66

4/22/21

BH01

Bill Haynes, Ashton

4/22/21

D

Section

23.50.140

Comment
(Abbreviated; please see original correspondence for exact
language, supporting arguments, and/or supporting material citations.)
Extent of Jurisdiction. Given the recent Department of Ecology's
revocation of the Port of Kalama and Northwest Innovation
Works Shoreline Conditional Use Permit, questions have been
raised as to overall shoreline management authority. Whatcom
County, as well as other Counties and Ecology must lawfully
apply its shoreline management program requirements, particularly when seeking to require mitigation for activities that occur
outside the jurisdictional shores of the State. It appears that
Ecology unlawfully applied certain mitigations when the only
activities within the shoreline were dredging for a new dock
berth, portions of the security fence, an infiltration pond, a firstflush pond, fire suppression water storage and a containment
berm for certain storage tanks. We ask that Whatcom County
commit to act within its jurisdictional boundaries.
Consistency with Ongoing Comprehensive Plan and Code
Amendments. Both WSPA and Phillip 66's previous comments
request that the shoreline master program amendments be
consistent with the outcome of the ongoing good faith negotiations between the County and interested stakeholders that has
occurred over many months related to the Comprehensive Plan
and Code Amendments. We request consistency primarily as to
definitions as the development of the relevant definitions was a
significant effort and even slight differences in wording across
county programs could add uncertainty and confusion. Phillips
66 does not believe that all activities which will require a conditional use permit under the Code Amendments should also require a conditional use permit under the shoreline management
act. The shoreline program only affects activities that are within
the jurisdictional shores of the State. The Zoning requirements
cover much broader non-shoreline areas. Additionally, shoreline
conditional use permit requirements should not be applied to
upland activities that will be fully evaluated under the zoning
code requirements applicable to those upland activities. The
programs also involve different decision makers and appeal
paths. The differences can warrant different permitting approaches.
Regarding the Table for Dimensional Standards (page 147), the

April 28, 2021

Staff Response
We are. Shoreline jurisdiction is addressed in §23.20.010.

Please see the responses provided for
Comments FW/WEC16, RES10, P6609,
WSPA01

We agree; our math was wrong. It has
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minimum length required to reach a moorage depth of 5’ below
ordinary high water.

April 28, 2021

Staff Response
been amended to be 5.5 feet now.

Ordinary High Water (OHW) elevation 314.5’ has been well
established on the Lake Whatcom - at least for the multiple projects I’ve been involved with.
The proposed change results in a low water depth at the outer
end of the dock (float) of 2’. Design low water has been established at an elevation of 311.5’.
In a Jan. 29, 1999 letter from the WA Dept. of Ecology (DOE) to
WCPDS and the WC Hearing Examiner, the DOE determined
“…an in-water depth of 2.5 feet at 311.5 feet MSL is the minimum necessary draft to accommodate a standard powerboat on
Lake Whatcom.”
The proposed update lowers the design depth from 2.5’ to 2.0’.
That depth is at the watered end of the dock only. Presumably,
depths towards shore are shallower and at low water level a
power boat will have less than 2’ to moor in. In addition, the
landward end of the float may go aground depending on the
bottom contours if the outer end is at 2’. If the site is exposed to
waves, the dock/boat may be tossed up and down on the lake
bed.

KC04

Kim Clarkin

4/22/21

Assuming a 6’x20’ floating dock aligned with its approach ramp,
I would propose the overall minimum length required to reach an
inshore depth of 5’ at OHW (2’ depth at 311.5’). That assumes
depths offshore increase.
I am concerned about the current document’s lack of land use
restrictions on areas that will be affected by sea level rise. I do
not agree that waiting to strengthen regulations till more information is available is a good idea. In the meantime, many decisions will be made that may harm critical areas along the changing shoreline. Those decisions may also harm the people who
invest in shoreline developments that storm surges could damage. This is the kind of foresight and protection citizens expect
from their government—not a laissez-faire attitude such as led

Please see the responses provided for
Comments FW/WEC01, FW/WEC02,
FW/WEC12, WCPW07, WCPW08,
WCPW09, RES03, RFW02, RFW03,
RFW04, RFW06, RFW07, RFW11,
RFW17, & PB06.
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KC05

Kim Clarkin

4/22/21

KC06

Kim Clarkin

4/22/21

JM01

Janet Migaki

4/22/21

Exhibit
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Comment
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to the Oso disaster. Other commenters have given strong references for up-to-date scientific information the Planning Dept.
can use to write pertinent and reasonable rules to distance new
developments from the shoreline.
I do not see a reason for expanding the reasonable use exception to 4,000 ft2 in critical areas. That is a trophy home, not a
reasonable exception. Critical areas are critical to wildlife, water
and other things that we are trying to protect. Let’s actually protect them.
I strongly encourage you to use WDFW’s most recent recommendations for riparian buffer widths for new developments.
They are based on a thorough knowledge of rivers, valleys, and
in-stream habitat development over the long term, and they
should be incorporated in our long-term planning. No one is
saying that existing developments have to be retired. New development should be completely different; recognizing our expanding understanding of the damage we wreak on ecosystems, we should aggressively seek to avoid that damage.
I congratulate you and the Planning Department for making
otherwise reasonable updates to a huge document and working
toward making regulations more understandable. It has been a
long slog for you, and I’m grateful for your attention to this extremely important roadmap to our future relationship with our
environment. Please make it as strongly protective as you can.
The SMP, CAO, City and County Comprehensive Plans mention
or refer to a quagmire of environmental agencies + regulations,
as well as mention or refer to multiple intersecting jurisdictions,
permits, ordinances, exemptions and waivers—all used for
‘managing’ waters of the State.
Lake Whatcom, a significant water of the State, is not a healthy
or protected source of water, yet it is used for Bellingham’s
drinking water. The Lake’s well documented decline is troublesome since many of the lake’s contaminants resist the treatment
processes used by the City treatment plant and pass into public
drinking water supplies.

April 28, 2021

Staff Response

Please see the responses provided for
Comments BIAWC04, BIAWC09,
GCD09, GCD14, MES09, MES11,
MES31, NES01, RFW12, RFW13, &
RFW18.
Please see the response to comment
#FW/WEC09.

Lake Whatcom’s water quality is managed through the Lake Whatcom Management Program, under the direction of
the Lake Whatcom Policy Group. You can
find what you’re looking for at
https://www.lakewhatcom.whatcomcounty
.org/.
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Where in the SMP and accompanying documents does it mention or discuss the primary and ultimate regulatory agency held
fully accountable for protecting the water quality of Lake Whatcom water?

April 28, 2021

Staff Response

The Lake is violating several water quality parameters
+contaminants, and the water has not been tested for a full toxicology analysis since late 1990s.

MRC01

BIAWC14

Marine Resources
Committee

Rob Lee, BIAWC Executive Officer

Does the SMP address protecting the Lake’s total water quality?
I know the 50-year TMDL tries to address low DO levels, with
not encouraging reports to date. What about so many more lake
water quality issues- who is accountable and responsible for
protecting and keeping the lake healthy enough to be a drinking water source?
Thank you for taking the time to review the Whatcom County
Marine Resources Committee’s (WCMRC) comments on marine
land protection. One role of the WCMRC is to work with county
leadership and other key constituencies to help protect marine
and enhance nearshore habitat through local and state ordinances and regulatory plans. The WCMRC supports regulations and policies that further protect and enhance marine
shoreline areas that are vital economically, culturally, recreationally, and environmentally.

4/22/21

4/22/21

F

The Whatcom County Marine Resources Committee supports
the inclusion of the proposed amendment to Chapter 8: Marine
Resources Lands policy section, as developed by the WCMRC,
to the Comprehensive Plan.
We want to say thank you for:
• recommending the 4,000 sq. ft. RU area, we request excluding septic systems from this square footage if covered with
native landscaping.
• For creating the minor variance for buffer reduction of the
25% to 50%. We request that you lower the fee for minor
variances.
• We request that any buffer reductions under Reasonable
Use are decided administratively through a minor variance,

Your comment will be provided to the P/C
and Co/C for consideration.

Your comment will be provided to the P/C
and Co/C for consideration.
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Rob Lee, BIAWC Executive Officer
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Exhibit

4/22/21

F
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16.16.270 & 16.16.273

Comment
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language, supporting arguments, and/or supporting material citations.)
Critical areas included.
Reasonable Use and Variances: We will comment separately on
the permit process, "impact area" size, and criteria issues.
A. Permit Procedure:
1) Present Process: PDS staff has proposed major changes to
the procedures. The current 2017 CAO allows staff to grant
reasonable use (RU) permits for one single family house under
very strict criteria if CAO rules alone would deny "all reasonable
and economically viable use" of the property. The next step is a
variance requiring Hearing Examiner (HE) approval.
We were surprised to learn recently that these RU permits have
become a major part of local wetland scientist's workload. This
is due mainly to high buffer standards and tight limits on adjustment options. These conflicts between strict environmental rules
and permitted, customary land uses are obviously not unusual.
2) Staff Proposed Process: As we understand it, the current
draft Exh F/CAO proposal, dated 4/2/2021, offers a 3-level process:
a) Minor Variance: if a person only needs a 25 to 50% CAO
buffer reduction, they will apply for this approval. The draft does
not say whether this value is total area, width, or both. Staff
decides these permits; an application and notice to neighbors is
required. We do appreciate this new minor variance idea allowing staff approval. The concept should be used for other CAO
issues. No further CAO permits are needed. See Section
16.16.273, p 34.

April 28, 2021

Staff Response

Regarding the commenter’s point A.2.b: A
major variance wouldn’t be required if the
minor variance is denied; a major variance would be applied for if one wants to
reduce a buffer more than 50%. They’re
not sequential: one just applies for the
permit one needs.
Similarly, regarding the commenter’s
point A.2.b: With staff’s assistance, an
applicant should know whether a major
variance is attainable, given the required
findings (§22.07.050). Thus, if one understood one’s chances to be nil, one would
just apply for an RUE; so again, they
don’t have to be sequential.
The biggest difference is that through a
variance, whether minor or major, one
must still mitigate for impacts. Under an
RUE the H/E can allow impacts without
requiring mitigation. This would apply on
a property that is so encumbered by critical areas that nothing could fit on the lot
without causing impacts and there’s no
room to mitigate.

b) A Major Variance is required if the Minor Variance is denied.
One would apply to PDS, and the H/E would decide after a
hearing. This is an expensive and slow process; the fees are
now $2,750 each, plus critical area reports, probably consultants
doing the applications, a consultant or attorney at the hearing,
and possible legal costs if you or an opponent appeals the decision. Anyone testifying, or you, can appeal the decision to Supe-
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rior Court, also costly and slow. See Section 16.16.273, p 34.

April 28, 2021

Staff Response

c). A Reasonable Use Exception is the last resort, virtually identical to the Major Variance process and possible outcomes. It
would also be decided by the HE, with high similar costs, and
potential litigation. See 16.16.270. A and B.
One may apply for an RUE only if their Major Variance app is
denied. If you do not get adequate relief with a major variance,
you must repeat the process to apply for and hope to be granted
an RUE by the HE, paying like fees and costs again. You or an
opponent may appeal this decision too to Superior Court from
someone, at either stage.
3) BIAWC/GAC Proposal: a simpler, less costly, and more practical alternative for all sides:
a) Minor Variance (informal staff decision): expand the options
to allow buffer adjustments above 50%. This would be determined mainly on a valid scientific analysis of site and vicinity
functions and values of the affected wetland(s) and/or habitat(s),
acceptable to qualified staff. Also, adjustments should be possible in both total buffer area and width. Can be appealed via RU
process.
b) Major Variance (formal HE decision): eliminate it, as redundant with the RU option, adding unneeded costs, complexity and
time demands on both public and private parties.
c) RUE: Use the draft as written; consider simplifying criteria per
comments, information, and proposal below, per Item C.
BIAWC16

Rob Lee, BIAWC Executive Officer

4/22/21

F

16.16.270(C)(12)

B. "Impact Area" size limit: For reasons stated in our April 12
2021 letter, we support the 4,000 sq. ft. value for the "impact
area" to be allowed as the upper limit for buildings and other
impervious surfaces, except for a minimal standard driveway.
We suggest "impact area" be defined for certainty, and exclude
landscaped areas using native plants and water features, and
septic mounds or areas. The term "footprint" has a different
meaning in the construction and real estate worlds.

Please see the responses provided for
Comments BIAWC04, BIAWC09,
GCD09, GCD14, MES09, MES11,
MES31, NES01, RFW12, RFW13, &
RFW18.
And the commenter is correct about the
impact area having no scientific basis;
rather, it is a legal basis. The courts have
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Also, there is no scientific basis for any fixed value, 2,500 or
4,000. Also, some landowners who already have a "pre-CAO"
house or other building on their parcel would be severely penalized by the 2,500 value.

C. RU Criteria: In our April 12 2021 statement, we raised several
substantive questions on the "reasonableness" of some of the
many RU criteria (12! see p 2-3). And we attached the full text of
guidance on Reasonable Use from the state Department of
Commerce again. We did omit the small p1 diagram because it
was not clear how it related to the text on it or overall context.

April 28, 2021

Staff Response
consistently interpreted a reasonable use
(in SFR zones) to be an averaged sized
house in that jurisdiction. In Whatcom
County, PDS records indicate that an
averaged sized house is 1,820 sf, meaning the footprint would be around 9001,000 sf (2-story). We would expect that
someone wanting a larger home or more
appurtenant improvements wouldn’t
choose a lot that is so encumbered by
critical areas that they couldn’t fit it on the
property.
Your comments will be provided to the
P/C and Co/C.

In general, this guidance advises "careful use" of terms such as
"alternative or possible uses, etc."; and care with "economic
use" etc.; see p 2-3.
In the Synopsis of Public Comments updated April 14, 2021,
staff commented at length on this guidance (pp 110-113). We
have no disagreement with most comments. But in D, p 111, if
you as the government are going to say: "the criteria ... need to
consistent with case law…", then you have an obligation to impacted citizens to cite at least the more recent and relevant
cases and point out the claimed support.
Somewhere in the Synopsis, staff also referred to Department of
Ecology guidance on this topic. I searched their site and found:
"Wetland Guidance for CAO Updates"; 65p, 2016 (attached).
The subject is cited on 4 pages: 8, 13 and 31-32. This excerpt is
the only substantive guidance in the document, p 8:
“Exceptions are typically addressed in a CAO in the context of
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reasonable use of property. For more information about this
regulatory tool, see Section VII of the Critical Areas Assistance Handbook published by the Washington State Department of Commerce:
http://www.commerce.wa.gov/Documents/GMSCritical-AreasAssist-Handbook.pdf
We think this is an important legal issue for many county landowners. We suggest you ask the PDS/Commissions' legal
counsel to review these criteria and related resources and produce a memo with a recommended set of criteria for the record
before you complete your recommendations on this important
issue to the County Council. The adopted CAO definitions of
Reasonable Use and RU Exception should be reviewed too;
attached.
2. Buffers for wetlands and Habitat (HCAs)
Our April 12 testimony makes several comments on this important issue. In general, the buffers make more land unusable
for all kinds of essential land uses than preserving the actual
wetland.

April 28, 2021

Staff Response

Your comments will be provided to the
P/C and Co/C.

At this point, we have carefully reviewed the 3 most recent
statements by Miller Environmental Services on the many
changes proposed by staff re wetland and habitat buffer and
related issues. We have discussed many with him and find that
we agree in general with all the comments. A few other wetland
scientists have also submitted valuable comments, e.g., NW
Ecological Services and NW Wetlands Consulting.
We respectfully recommend that Planning Commission members and staff review these comments carefully, and seriously
consider acceptance. Almost all are opposed to new, more restrictive language, and do not propose new text or values.
Many of staff's proposed changes, and opposed by Miller, would
tip whatever balance the CAO now has toward preservation of
more non-wetland areas, i.e., buffers. Other items objected to
will make the process of obtaining some flexibility in the rules
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more difficult, or impossible in some cases.

April 28, 2021

Staff Response

We submitted two of the three Miller letters with our April 12
letter: the February 19, 2021 letter (8 pages; 14 comments, and
the Jon Maberry Prepared Motions, one page, 12 issues, dated
February 25 2021.
We are attaching the firm's most recent April 12, 2021 letter to
this statement, 8 issues and 6 p.
We are taking this approach because no active members of our
GAC or of the BIAWC have the scientific credentials or experience to do the kind of objective analysis of the draft changes
that Miller and the other scientists have done.

BIAWC19

Rob Lee, BIAWC Executive Officer

4/22/21

F

MES51

Ed Miller, Miller Environmental Services

4/22/21

F

16.16.900

From reading all the Miller comments, we conclude that if the
CAO draft is adopted as written today, the Whatcom CAO will
be one of the restrictive in the state, if not the most!
We do ask that the Planning Commission hold the record open
for written comments for at least 2 weeks. We will review the
testimony after the hearing and may want to send additional
comments.
P/C Public Hearing Testimony: The WAC definition of “watercourse,” which is where the ditches would fall, talks about the
presence of a high water mark and the presence of fish; it specifically excludes irrigation ditches, canals, stormwater treatment, conveyance systems, or other entirely artificial watercourses. So it seems to me that ditches, unless they carry fish
or convey a prior stream, are not waters of the state. So it
seems to me that ditches are not waters of the state unless they
carry fish or convey a prior stream. And from a practical standpoint, regulating ditches in Whatcom: If all the ditches become a
critical area with a buffer, we'd have to do critical areas report
for everyone with the ditch, with a buffer. I'm not sure how that
would work. If you filled a ditch, what the mitigation would be for
that, would you have to create another ditch? I'm not sure how
that would work. If Public Works was to create a new ditch for a
new road they'd be creating a new critical area, putting a new
buffer on someone's property. Additionally, most all of the ditch-

The P/C considered this request at their
4/22 hearing and denied it.
These comments were considered by the
P/C in their deliberations and final recommendation on the definition and regulation of ditches.
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RES25
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RE Sources

4/22/21
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es in Whatcom County that have these buffers are located in
County right-of-way, so it just seems from a practical standpoint
it’s not even doable. Aside from the fact that they don't appear
to be waters of the state by state definition.
P/C Public Hearing Testimony: I am a 5th generation shellfish
farmer with my family business, Taylor Shellfish Farms. We
have been farming shellfish here in the state since 1890 and
grow a variety of oysters, mussels, clams and geoduck today.
Our company is vertically integrated where we farm-to-table, so
we include everything from hatcheries and nurseries to farms,
processing facilities, and retail and restaurants. I wanted to introduce myself after we submitted comments on the most recent
draft of the SMP document. We really appreciate regulations,
especially in the Shoreline Master program, that are so important to protect our environmental resources, including water
quality and shoreline and our shoreline ecosystem, which is
important and critical for our farms. Our comments are intended
to just ensure that the regulations around aquaculture are based
on the most current scientific and technical information and align
with the state guidelines.
P/C Public Hearing Testimony: The current version of the
SMP is an improvement for protecting our shorelines. However,
there are 3 areas to further strengthen. We submitted a letter on
April 12 asking the P/C to make changes with respect to reasonable use, sea level rise, and include the use of Department
of Fish and Wildlife new riparian buffer guidance in the critical
areas ordinance.

April 28, 2021

Staff Response

Comment noted. These comments were
considered by the P/C in their deliberations and final recommendation. Please
see staff responses to TSF’s written
comments addressing their issues.

These comments were considered by the
P/C in their deliberations and final recommendation. Please see staff responses to these previously raised issues.

The science is clear when it comes to sea level rise. We have
been and continue to witness the impacts of rising seas. With
storm surges impacting property, we will see the loss of critical
shoreline habitats for salmon and forage fish through a phenomenon called coastal squeeze if we don't act now to prevent
the construction of buildings or infrastructure in harm's way.
Suggested code for amending 23.30 under general regulations
that the new section was included in our letter, please restore
the staff proposed language for 16.16.270 (Reasonable Use
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Exceptions) and improvements over the current code to require
the Hearing Examiner approval for reasonable use exceptions.
However, 4,000 square feet of impact area is excessive, especially when some lots could be 6,000 square feet.
Lastly, WDSW release guidance on riparian buffers in July and
also in December 2020. We hope the P/C will incorporate best
available science from WDW that calls for a one hundred foot
buffers known as the “200-year site potential tree height” from
the edge of the 100-year floodplain or channel migration zone.
This could be applied as a new section to 16.16.420 (General
Standards) for frequently flooded areas or a new entry in the
table for 16.16.740 (Habitat Conservation Area Buffers).
P/C Public Hearing Testimony: We do have a few concerns,
questions, and clarifications about the update.
• First of all, we've noticed that there are some overlapping
regulations, and we just want to point out that where there's
already existing regulation in place and that the SMP need
not be layered on and may not actually be necessary.
• Another thing that we're looking at is that there's a potential
for a maximum height requirement. We don't think that
should apply to the Cherry Point UGA.
• And then there’s maintenance dredging. We think that
should probably be a permitted and conditional use, and I
think I read somewhere that it was to be prohibited and
conditional. That should just be for the maintenance dredging. And then dredge material disposal management actually is already in place, so it doesn't need to be managed
again.
• And then some clarification on no net loss. We were looking for a bit of an explanation on the baseline condition. Is
that the same as it was outlined in, I think it was a 2007
staff report, on a previous update?
• And as for mitigation, is that still achieved through voluntary
and incentives, or is that going be permit required mitigation? Could that be applied to legacy or historical problems
and not part of a new project proposal?

April 28, 2021

Staff Response

These comments were considered by the
P/C in their deliberations and final recommendation. But briefly:
• Staff doesn’t believe there are overlapping regulations.
• There does need to be height limitations so as to protect the shoreline,
especially in terms of protecting
views.
• Maintenance dredging is proposed to
be a Permitted Use.
• The baseline condition was set by
the 2007 SMP Update and it’s corresponding background documents.
• Some mitigation may be required for
impacts from project proposals, but
the County does not require applicants to “fix” existing issues, though
applicants are always welcome to do
so through voluntary mitigation.
• No, Shoreline CUPs already existed
in the County’s SMP.
• Currently only SLR policies are being
considered, which would not create
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• And does this SMP Update establish a shoreline conditional use permit?
• Then finally, we were looking for some clarification on the
sea level rise policies. I heard Mr. Hansen talk about that
as well. It's kind of scattered throughout. And we were looking to see if this is going to create new responsibilities for
permit applicants.
P/C Public Hearing Testimony: I would refer you to the Phillips
66, April 12th written comments as well as some supplemental
comments that were submitted today via email. But I would like
to highlight a few comments tonight, specifically in Exhibit C,
Chapter 8.

April 28, 2021

Staff Response
new responsibilities for permit applicants. However, we expect that in
the not too distant future there may
be regulations requiring applicants to
address it in their permit analyses.
These comments were considered by the
P/C in their deliberations and final recommendation. Please see the staff responses to Phillips 66’s written comments
on these same issues.

Regarding Policy 8T -1 we would request some clarification of
the methods by which the County will coordinate with landowners to protect marine resource lands
In policy 8 U-2 we request some clarification of the types of nonregulatory programs and options and incentives that owners of
marine resource lands can employ to meet or exceed the County environmental goals.
In Exhibit D, Title 23, the general provisions indicate that shoreline development must be consistent with Shoreline Management Act of 1971, the County Shoreline Regulations, and other
County land use regulations. Chapter 23 then references certain
requirements for existing legal fossil fuel refinery operations,
existing legal transshipment facilities, expansions of those facilities, and new or expansions of renewable fuel refineries or
transshipment facilities. And is related definitions also provided
on page 241 on expansions of existing fuel, fossil fuel, and renewable fuel facilities that says they are required to obtain conditional shoreline permits. As the planning department is aware,
industry, labor, and environmental organization stakeholders
have been working together to develop recommendations and
changes to the County Council's October 2019 proposed Comprehensive Plan amendments. There's been considerable progress made by the stakeholders, and those have been present-
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ed to the County Council for their consideration, and we request
that this SMP draft be delayed until the final work from the
stakeholder effort is accepted or rejected and the final definitions and framework for conditional use permit is finalized. And
then finally, I would just like to note that we would request an
additional opportunity to review and provide input and further
revisions made by the staff before the shoreline amendments
are finalized.
P/C Public Hearing Testimony: I support the comments that
have been submitted by the environmental community; they are
well founded.

April 28, 2021

Staff Response

These comments were considered by the
P/C in their deliberations and final recommendation.

But I want to express my outrage that the P/C majority is using
their position to reduce environmental protections for their own
interests, ignoring what is best for the public and the planet. This
is being done at a time when scientists have issued three distress letters about how we are not doing enough fast enough at
the risk of biosphere collapse and extinction of most forms of
life, including our own. There are many members of the public
who share my views. If you are here for yourself, you're here for
the wrong reason.
I'm also appalled at the lack of science I failed to hear being
discussed. I heard agenda based changes being proposed and I
heard nothing regarding the science that supports this. This
must have resulted in staff using science as if they were drafting
a legal brief to support their argument. Why wasn't the science
presented front and center to the topic being discussed? This is
troubling. I understand that this round of the SMP update does
not require a new review of the foundational elements necessary to determine no net loss. However, DOE indicated that
there was an exception for a substantial change in Shoreline
function. I believe that applies here and is very relevant since
the County still lacks baseline standards, means of quantification, and monitoring protocols. In other words, we have no
means of determining no net loss, which leads to the following
statement in all but the largest SEPA reviews, which is in regards to species of wildlife present: “none known to the best of
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my knowledge.” And by that everybody escapes having to care
about or mitigate for wildlife impacts or whatever other kind of
impacts are around. Other changes in events approved or pending are going to reshape the shoreline in the County jurisdiction
in a manner that will make it unrecognizable from its current
condition. We've lost one of the most important shoreline keystone species since the last SMP. The sea star numbers established how the loss of even a small number of stars had a significant impact on our healthy shoreline function. There is the Birch
Bay berm. There's the Cherry Point update that's allowing expansion of use and of size, and that's going to bring in more
tankers which have led to the killer hornets that are here in
Blaine, and they're believed to arrive via Cherry Point tanker.
And so these are vectors for aquatic invasive disease. Taken as
a whole, this is enormous change and it's a loss in shorelines of
statewide significance that does not follow the prioritized shoreline use preference so that we estimate one sentence. I asked
that the DOE require the County at least provide a concrete
example of how the no net loss would work.
P/C Public Hearing Testimony: We submitted our 2nd round of
testimony by email. It was late today. Did you see our letter
come in a 4-page letter and some attachments? OK, good,
thank you. So that's in the record. So I'll move along here.
Let's see, I want to say thank you to Cliff Strong for his good
work on the staff report, and the synopsis just made our work a
lot easier in figuring out what's going on with this extremely
complicated project.

April 28, 2021

Staff Response

These comments were considered by the
P/C in their deliberations and final recommendation. Please see the staff responses to the BIAWC’s written comments on the proposed reasonable use
process.

Most of the impacts on building that we're concerned about are
coming from critical area rules, not shoreline rules. We just don't
get into the shoreline areas very much anymore.
I want to give you something about my background, though I
think most of you don't know this. I'm a land use consultant right
now, but I got into planning in 1971, being hired by Whatcom
County to do the first SMP, which goes back a long time. Our
final product adopted in 1976 was about 170 pages. Lots of
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definitions that I had to write. At that time the state guidelines
from Ecology were a booklet of about 25 pages. I don't know if
Cliff has ever seen that one. Let me move on here.

April 28, 2021

Staff Response

I think the most important thing for me to say tonight is we're
very concerned about the reasonable use process. And I've
been surprised in the last few months to learn that that process
has become a major part of the workload of many of the local
wetland scientists. That was not true a few years ago, and I've
been doing short plats for a long time and just hadn't heard that.
So my most important thing to say tonight is that we are really
concerned about the staff's new proposal to have three layers of
permit processing to get a reasonable use exception. The first
layer would be the staff of (mini?) variance, second would be a
variance through the H/E, and the third would be a reasonable
use through the H/E. So you'd be going there twice, paying the
same amount of money, twice fees and everything. And so our
proposal is to eliminate the middle level, the variance that would
go to the H/E. And if you're not satisfied with what you are able
to negotiate with a staff, with your wetland scientist, work out a
deal based on science, not arbitrary numbers, it's politics. But
then you can go to the H/E. So we're agreeing to support that.
It's still going to be expensive for people, but at least it's not
double the cost as it is. But please look at that in detail as quite
a bit in our paper on that.
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Dan Nickel, Mark Daniel, Devin Melville

Project Name:

Whatcom County SMP

Subject: Whatcom County SMP Periodic Update - No Net Loss
Statement

I n t ro d u c t i o n
Whatcom County (County) is conducting a periodic review of its Shoreline Master Program
(SMP). While the majority of amendments are to comply with current State law and address
recent legislative updates, to clarify prior interpretations, and reorganize the SMP to improve
usability for both applicants and staff), several amendments are substantive in nature and merit
additional documentation to ensure that implementation of the updated SMP and future
development will not result in a net loss of shoreline ecological functions.
The Shoreline Management Act guidelines (Guidelines) require local shoreline master programs
to regulate new development to “achieve no net loss of ecological function.” The County’s 2007
comprehensive SMP update was approved under this benchmark based on the analyses
performed then 1. This memorandum builds on those analyses and addresses the amendments
proposed for this year’s periodic review and specifically identifies amendments that are more
substantive in nature.
The following areas of the SMP have amendments that warrant evaluation:

1

•

Pier and dock standards

•

Common line setback evaluation

•

Trail location standards

•

Nonconforming residential development

•

Buffer reduction mechanisms

•

Residential accessory structures

See https://www.whatcomcounty.us/3119/SMP-Update-2020-Documents
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The purpose of this memo is to describe these amendments and evaluate their potential effects
on shoreline ecological functions to ensure the County will continue to meet the Washington
State Department of Ecology no net loss criteria.

N o N e t L o s s Ev a l u a t i o n
P ier a nd D ock Standa rds
Amendment Description: WCC 23.40.150(B) (Moorage Structures) (formerly titled Docks,
Piers, and Mooring Buoys) contain revised dimensional standards, including overall square
footage, for both freshwater and marine moorage (overwater) structures.
NNL Evaluation: The amended pier and dock standards in WCC 23.40.150(B), subsections 1
and 2, are extrapolated from the U.S. Army Corps of Engineers (Corps) Regional General Permit
6 and consistent with the Washington Department of Fish and Wildlife standards provided in
the hydraulic code rules (WAC 220-660-140 and -380). These state and federal requirements
contain provisions to allow overwater structures while ensuring implementation of impact
reduction mechanisms to protect aquatic habitats. Furthermore, moorage structures are
required to be constructed of materials that will not adversely affect water quality or aquatic
plants or animals over the long term (WCC 23.40.150(C)).
While the proposed amendments to the Whatcom County SMP do not explicitly limit the
number of future overwater structures, the proposed amendments minimize impacts by
regulating overall footprint and dimensional standards, which are known to have a direct
correlation to habitats and species. In general, the updated pier and dock standards allow for
reduced square footage of overwater structures and a reduction in the total number of docks by
prioritizing shared docks over single-user docks. The proposed amendments also avoid future
impacts by prohibiting such moorage structures in key shoreline habitat areas (WCC
23.40.150(A)(6).

Common-Line Se tback
Amendment Description: To protect views of the shoreline from existing structures when new
development is proposed, WCC 23.30.040 (Views and Aesthetics) of the updated SMP includes
a new subsection (B) that now allows setbacks in Urban, Shoreline Residential and Rural
environments to be modified pursuant to WCC 23.40.020(D) (Shoreline Bulk Provisions,
Setbacks, Common-Line Setback for Single-Family Residences). That section (incorporated from
former Appendix F, where it had only applied to nonconforming lots) allows for setbacks to be
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reduced or increased, depending on how existing adjacent homes are situated, to provide the
greatest view opportunities for both the existing and new development. Furthermore, WCC
23.30.040 (Views and Aesthetics) new subsection (L) precludes new uses or development from
substantially obscuring shoreline views within shoreline view areas or from existing residences
on adjacent property.
NNL Evaluation: When the use of a common-line setback is allowed, compliance with buffer
width reduction and mitigation sequencing pursuant to WCC 23.30.010 (Ecological Protection)
shall be required. WCC 23.30.010 (B) states that development, use, and activities within the
shoreline jurisdiction shall avoid and minimize adverse impacts, and any unavoidable impacts
shall be mitigated to meet no net loss of ecological function and ecosystem-wide processes
pursuant to WAC 173-26-186, Governing Principles of the Guidelines. Furthermore, WCC
23.30.010 (C) has been added to specifically to add flexibility in buffer modification when
approaches include “increased protection of shoreline ecological function and processes.” To
minimize impacts to views from the water, a new subsection (C) was added to WCC
23.30.040 (Views and Aesthetics), that now allows the Director to require the planting of
vegetation to mitigate the impacts.

Tra il L ocation Standa rds
Amendment Description:
WCC 16.16.620 (Wetlands – Use and Modification), Subsection (H) (Recreation) has been
amended to allow public trails to include viewing platforms to be closer than the outer 25% of
the buffer “when necessary to provide wetland educational opportunities or for public health
and safety,” and to be wider than the standard widths when necessary to meet ADA
requirements. Corresponding amendments have also been made to WCC
16.16.720(G)(1) (Habitat Conservation Areas – Use and Modification).
NNL Evaluation: This allowance is permittable provided that all criteria in WCC
23.40.160(A)(6) (Recreation) are met; this amendment adopts by reference the requirements of
WCC Chapter 16.16 (Critical Areas), which contains the standards for trails in critical areas.
WCC 16.16.620(H) criteria for passive recreation facilities that are part of a non-motorized trail
system or environmental education program, including walkways, wildlife viewing structures,
or public education trails, states the trail must minimize erosion and sedimentation, hydrologic
alteration, and disruption of natural processes such as wood recruitment and natural wildlife
movement patterns. Such trails must be made of pervious material or elevated where feasible,
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be designed to avoid removal of significant trees, and be constructed in a manner that
minimizes disturbance of the buffer and associated critical areas.

Nonc onforming Re sidentia l Dev elopment
Amendment Description: Standards for addressing the enlargement or expansion of singlefamily residences non-conforming to the shoreline buffer have been clarified in WCC 23.50.020
(Nonconforming Structures), subsection (F). Expansion of a nonconforming single-family
structure may be approved when the expansion does not extend waterward of the existing
primary structure’s building footprint or the when the expansion is consistent with the
constrained lot provisions in WCC 23.40.170.
NNL Evaluation: Approved expansion of single-family residences non-conforming to the
shoreline buffer is not anticipated to have further impacts to the shoreline under the clarified
standards provided in WCC 23.50.020 (F). Subsection (2) includes the following specific
restrictions to ensure protection of existing ecological functions and mitigate for impacts. The
expansion of nonconforming single-family residences or normal appurtenances greater than the
constrained lot provisions of WCC 23.40.170 may be approved once during the life of the
structure (100 years), with a total building footprint expansion of no more than 500 square feet.
Additionally, the expansion must be landward or lateral of the existing footprint, shall occur on
a previously impacted impervious surface, shall not occur waterward of the common line
setback, and shall be accompanied by enhancement of an area equivalent to the expansion if the
total building footprint increases by more than 250 square feet.

Buffer Reduc tion Mec ha nisms
Amendment Description: WCC 16.16.745 and 16.16.640 address buffer modifications within
wetlands and habitat conservation areas, including buffer width averaging, buffer width
reductions, and buffer width variances. Buffer averaging allows limited reductions of buffer
width in specified locations, while requiring increases in others. In such cases, the width of
buffers may be averaged if it will improve the protection of functions and the applicant can
demonstrate that all specified criteria are met. Buffer width reduction may be approved by the
Director on a case-by-case basis, provided that the general standard for alternatives analysis
and mitigation sequencing per WCC 16.16.260 have been applied and the applicant
demonstrates to the satisfaction of the Director that all of the specified criteria have been met.
Standard buffer widths may be reduced more than 25% though a variance pursuant to WCC
16.16.273, provided that buffer averaging beyond the limits allowed by the variance is
prohibited.
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NNL Evaluation: The updated SMP adopts the CAO by reference, allowing for limited buffer
reduction mechanisms provided specified criteria are met. For buffer averaging proposals, both
WCC 16.16.745 (B)(2) and WCC 16.16.640 (B)(2) state the Director may require enhancement to
the remaining buffer to ensure no net loss of ecological function, services, or value in the
specified locations where a buffer has been reduced to achieve averaging. For buffer reduction
proposals, both WCC 16.16.745 (C) and WCC 16.16.640 (C) allow the Director to require
retention of existing native vegetation on other portions of the site to offset habitat loss from
buffer reduction. Additionally, all buffer reduction impacts are required to be mitigated with
the result being equal or greater protection of functions and values. In all circumstances where a
substantial portion of the remaining buffer is degraded, buffer reduction plans shall include
replanting with native vegetation in the degraded portions of the remaining buffer area to
further ensure the no net loss standard is achieved.

R esident ia l Acce ssory St ruct ure s
Amendment Description: WCC 16.16.720(G)(4), Accessory Uses, allows for water-oriented
accessory structures associated with a residential use to be located in habitat conservation area
buffers. Such structures would be limited in area to either 10 percent of the buffer area or 500
square feet, whichever is less. Additionally, no more than 20 percent of the linear length of
shoreline could be occupied by such a structure. Per this section, such recreation-oriented
applications would only be allowed when all reasonable measures have been taken to avoid
adverse effects on species and habitats, including applying recommendations from the
Washington Department of Fish and Wildlife, providing mitigation for all adverse impacts that
cannot be avoided, and limiting the amount and degree of the alteration to the minimum
needed to accomplish the project purpose. As required mitigation for the development, the
shoreline must be planted with native vegetation extending at least 15 feet landward from the
ordinary high water mark for at least 75 percent of the shoreline length.
NNL Evaluation: This allowance for small water-oriented residential accessory structures is
intended to offer flexibility to waterfront landowners who would like to enhance their water
enjoyment opportunities, typically for viewing or direct water access. To balance these direct
impacts to HCA buffers, the County has proposed a planting requirement immediately adjacent
to the shoreline. Native vegetation in these locations are known to provide a variety of positive
ecological benefits including habitat, water quality, and vegetation functions. Assuming an
average waterfront lot width of 100 feet, such a requirement would require a minimum planting
area of 1,125 square feet (100 feet long x 15 feet wide x 0.75). This planting area represents over a
2:1 mitigation ratio to the maximum potential impact area of 500 square feet. Even a small lot
width of 50 feet would result in approximately 562.5 square feet of native shoreline planting.
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Implementation of this provision is expected to improve habitat, water quality, and vegetative
conditions as vegetation matures over time.

Re st o ra t i o n P l a n I m p l e m e n ta t i o n
The Shoreline Restoration Plan prepared as part of the Comprehensive SMP update in 2007
serves as a valuable resource for the County and its restoration partners to improve impaired
ecological functions on the County’s shorelines. The plan provides a framework for restoration
on all County shorelines outside of incorporated areas.
The plan focuses on restoration projects that are reasonably likely to occur in the foreseeable
future. This list has been updated during the periodic SMP update process 2. Potential
restoration opportunities were identified based on recommendations in existing restoration
planning documents, as well as input from County staff and restoration partners. The plan lists
restoration and protection strategies, including opportunities for specific projects, for each of
the County’s watersheds.
The plan provides an implementation framework by identifying existing and ongoing plans and
programs as well as potential restoration partners at the federal, state, regional, and local levels.
The framework builds on local and regional planning coordination among these programs and
partners, identifying mechanisms for implementation including development incentives for
restoration; landowner outreach and engagement; maximizing mitigation outcomes; and
monitoring the effectiveness of restoration actions.
Restoration projects which have been completed or are in progress since 2007 include:

2

•

Removing groins and bulkheads along Birch Bay Drive (ongoing)

•

Removal of a failed solid fill pier, large rock groin, concrete debris and derelict piles in
the western portion of Legoe Bay (ongoing)

•

Lummi Island Quarry Restoration (ongoing)

•

Bulkhead removal along Gooseberry Point (ongoing)

•

Little Squalicum Creek mouth/estuary debris removal (ongoing)

•

Debris removal and restoration of the armored shore at Mount Baker Plywood (ongoing)

•

Point Roberts, Lighthouse Park structure removal (complete)

•

Lummi View Drive Relocated (complete)

Restoration Plan Addendum, March 31, 2020

The Watershed Company
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West Beach, Lummi Peninsula bulkhead removal (ongoing)

Cumulative Impacts
The Cumulative Impacts Analysis during the 2007 comprehensive SMP update evaluated the
effects of foreseeable development under the SMP and demonstrated that the goals, policies,
and regulations, combined with recommendations in the Shoreline Restoration Plan, would
prevent degradation of ecological functions relative to baseline conditions.
The Cumulative Impacts Analysis determined that the proposed SMP provides a high level of
protection to shoreline ecological functions. The report indicated that on its own, the proposed
SMP, which includes the Shoreline Restoration Plan, is expected to protect and improve
shorelines within Whatcom County while accommodating foreseeable future shoreline
development, resulting in no net loss of shoreline ecological function.
Emphasis is placed on achieving no net loss of ecological function throughout the SMP, with all
uses and modifications subject to general and/or specific standards addressing the preservation
of water quality, water quantity, and habitat function in the shoreline, as well as basin-wide
ecological processes. The following are some of the key features that protect and enhance
shoreline ecological functions to ensure that the no net loss standard is met.
•

Shoreline environment designations are assigned to shorelines to minimize use conflicts
and designate appropriate areas for specific uses and modifications.

•

The SMP contains general policies and regulations designed to provide the basis for
achieving no net loss of shoreline ecological functions, such as mitigation sequencing,
critical areas and flood hazard regulations, and vegetation conservation standards.

•

The critical area protection standards ensure that vegetated buffers are retained on
wetlands, fish and wildlife habitat conservation areas, and geologically hazardous areas.

•

More shoreline uses and modifications are permitted in areas with higher levels of
existing disturbance, and allowed uses and modifications are more limited in areas with
lower levels of disturbance. Regulations prohibit uses that are incompatible with the
existing land use and ecological conditions and emphasize appropriate location and
design of various uses.

•

The Shoreline Restoration Plan identifies a number of project-specific opportunities for
restoration inside and outside of shoreline jurisdiction, and also identifies ongoing

The Watershed Company
Whatcom County SMP Periodic Update
No Net Loss Evaluation
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county programs and activities, restoration partners, and recommended strategies and
actions consistent with a variety of watershed-level planning efforts.

Conclusion
The proposed amendments to the SMP described above are not anticipated to have adverse
effects on shoreline ecological functions at the planning level. Further, the updated SMP
includes a variety of other amendments that are either insignificant when it comes to evaluating
impacts to ecological functions or anticipated to strengthen the shoreline ecological protections
provided by the SMP. Therefore, the proposed amendments to the SMP are not anticipated to
result in a net loss of ecological functions when implemented in tandem with the Shoreline
Restoration Plan. Monitoring key indicators is an effective way to ensure the standard of no net
loss is being achieved. This can best be implemented by requiring the submission of short-term
and long-term monitoring reports as part of permit approvals for development applications and
maintaining consistency throughout the permitting process in evaluating mitigation
sequencing. Additionally, ongoing efforts by state agencies to monitor land cover change
detection, specifically work generated by the Washington Department of Fish and Wildlife, will
continue to offer a valuable resource to ensure compliance with no net loss standards.
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TECHNICAL MEMORANDUM
Date:

March 31, 2020

To:

Whatcom County

From:

Dan Nickel, The Watershed Company
Jonathan Waggoner, Herrera Environmental

Project Name:

Whatcom County SMP Periodic Update

Project Number:

181232

Subject:

Whatcom County Shoreline Restoration Plan Addendum

The purpose of this memorandum is to update the previous Shoreline Restoration Plan adopted
by Whatcom County in 2007. The Shoreline Restoration Plan is meant to help identify
restoration or enhancement projects and areas of the shoreline for improvement. Generally, uses
and developments within shorelines cannot always be fully mitigated, which may result in
incremental and unavoidable degradation to the baseline conditions of the shoreline. The
Restoration Plan aims to counter these incremental degradations by identifying areas and
projects for enhancement and restoration which can improve degraded baseline conditions
along the shoreline over time.
This addendum references projects listed in the Shoreline Restoration Plan containing
enhancement and restoration project proposals and updates them based on information
received by the County, agencies, tribes and stakeholder organizations (Table 1). New projects
which have been completed or are planned for construction are included in Table 2.

Table 1.

Project updates for restoration actions

Project Location /
Identifier
Drayton Harbor
Drayton Harbor
Drayton Harbor

Birch Bay

Environmental component(s)
The large platform and foundation could
be removed to restore the beach and
fringing marsh
Remove bulkheads in two separate
locations that protrude into the intertidal
Remove dilapidated dock

Birch Bay Drive & Pedestrian Facility
Project – Remove groins and bulkheads
along Birch Bay Drive to restore upper
beach and backshore habitats

Status
(2020)

Proponent

Notes

Whatcom
County

Phase I under
construction.
Completion
expected in 2021.
Will restore 7,500
linear feet of
shoreline.

No
change
No
change
No
change

Under
constructi
on
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Project Location /
Identifier

Pt Whitehorn

Cherry Pt

Conoco Phillips

Sandy Pt

Lummi River Delta

Lummi Island, Pt
Migley

Lummi Island,
Village Pt

Lummi Island,
Village Pt
Lummi Island,
Village Pt
Lummi Island,
Smugglers Cove

Eliza Island

Gooseberry Pt

Environmental component(s)
Remove bulkheads along these bluffs,
which are the sole sediment source for
accretionary shoreforms and valuable
habitat in Birch Bay and State Park
reaches
Remove dumped debris from bluff face
and beach
Sediment would be excavated from
landward of the berm and bypassed to
the south side of the pier fill area in
stages. This would free up impounded
sediment to southern shores and create
a saltmarsh or estuary in the backshore
Marsh Restoration – Reduce intertidal
slope and impervious surfaces and
create riparian buffer/dune habitat to aid
with flood control issues in the basin.
Portions of the undeveloped (filled)
uplands could be restored to marsh
Tidal Connectivity – Restoration
opportunities include removing
extensive dikes and tide gates across
the Red River Delta to restore tidal
inundation and greatly increase fish
habitat
Remove Bulkheads – Bulkheads could
be scaled back or moved landward
where possible and picnic structures
over what would be active beach should
be removed
Remove Structures – Remove relict
structures in backshore/marsh
environments with marsh restoration
Remove pier, groin, debris – Removal
of a failed solid fill pier, large rock groin,
concrete debris and derelict piles in the
western portion of Legoe Bay would
benefit the nearshore
Remove derelict piles which are likely
creosote
Lummi Island Quarry Restoration – The
shore that is not in use could be
restored through removal of fill and
riparian restoration to resemble the
rocky shore prior to mining operations
Remove derelict piles which are likely
creosote in two locations
Remove bulkheads

Status
(2020)

Proponent

Notes

No
change
No
change

No
change

No
change

No
change

No
change

No
change

In early
design

Goal is to restore
~150 linear feet

No
change
In early
design

Northwest
Straits
Foundation

Goal is to restore
~600 linear feet

Lummi Tribe

Likely saving as
mitigation – goal is
to restore ~160
linear feet

No
change
Ongoing
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Project Location /
Identifier
Gooseberry Pt

Lummi Shore Rd

Lummi Shore Rd
Cliffside
Community Beach

Squalicum Creek

Mt Baker Plywood

Chuckanut Bay
Pt Roberts,
Boundary Bluff
Pt Roberts,
Boundary Bluff
Pt Roberts,
Lighthouse Park

Pt Roberts, Lilly Pt

Pt Roberts, Lilly Pt

Pt Roberts, Maple
Beach

Environmental component(s)
Remove bulkheads
Beach monitoring – Conduct beach
monitoring to ensure the beach
nourishment is continued, as begun
under the USACE-constructed
revetment
Remove derelict drift nets, debris, and
other foreign material from the Lummi
Shore Road beaches
Remove abundant wood debris
smothering nearshore sediments along
the Cliffside community beach
Debris removal and exotic species
removal and revegetation with native
plants at Little Squalicum Creek
mouth/estuary
Debris removal and restoration of the
armored shore around the west side of
the Mount Baker Plywood area would
provide habitat improvements
Beach Nourishment
Removal of rock bulkheads in the
southern and central portion of the
reach, where erosion does not appear
to be substantial
Remove abandoned pilings north of
Lighthouse Park (including by the west
end of Gulf Road)
Remove the old telephone building and
associated shore defense structures,
this includes a soldier pile bulkhead and
boulder and debris revetment
A row of houses/cabins with revetments
cause bluff sediment impoundment;
restore marine riparian vegetation
Remove old cannery – Old Cannery Pilings, slag piles, and various debris
such as concrete pieces could be
cleaned up from the intertidal and
backshore
The Elm St outfall structure, short groin,
and the old pilings could be at least
partially removed to free up beach area
and remove the foreign material

Status
(2020)
No
change

Ongoing

Proponent

Notes

Lummi Tribe

No
change
Complete

WDOE

Study complete,
removal not
recommended

Permits
acquired

City of
Bellingham

Funding sources
still being sought

Design in
process

Port of
Bellingham

Preliminary design
near completion

No
change
No
change
No
change

Complete

No
change

No
change

No
change

Whatcom
County

250 linear feet
restored
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Table 2. Completed or planned projects not Included in the
previous Shoreline Restoration Plan.
Project
Location
Lummi
Peninsula
West Beach,
Lummi
Peninsula
Waypoint Park
Boulevard Park
Beach
Post Point
Lagoon
Chuckanut Bay
Shorelands

Status
(2020)

Proponent

Notes

Lummi View Drive
Relocated

Complete

Lummi Tribe

The southern end of Lummi
View Drive was moved
landward to avoid erosion

Bulkhead Removal

In Process

Lummi
Commercial Corp

2751 Haxton Way, Restoration
design complete

Waypoint Park

Complete

City of Bellingham

Boulevard Park Beach

Complete

City of Bellingham

New beach included in park
Phase 1 complete, phase 2 to
be part of overwater walkway

Post Point Lagoon

Complete

City of Bellingham

Lagoon shoreline restoration

Chuckanut Bay
Shorelands

Complete

City of Bellingham

Beach restoration and fish
passage improvements in Mud
Bay

Project Description
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Attachment 1: Whatcom County – Initial Ecology Required and Recommended Changes

The changes in red are required for consistency with the SMA (RCW 90.58) and the SMP Guidelines (WAC 173-26, Part III). Changes in blue are recommended and consistent with SMA (RCW
90.58) policy and the SMP Guidelines (WAC 173-26, Part III). Note that all references to SMP Provisions are based on the proposed SMP numbering and naming conventions.
ITEM PROVISION
Rec-1

23.05.040.E.2.b

Req-1

23.05.065.A – Critical
Areas

Req-2

23.10.190.B –
Amendments

Req-3

23.20.010.B – Shoreline
Jurisdiction

BILL FORMAT CHANGES (underline = additions; strikethrough =
deletions)

Conditions of approval for compliance with this Title shall be added to such
permit. The conditions of approval shall be enforced with the provisions of this
Tilte Title .23.10.160 Violaoins Violations, Enforcement and Penalities Penalties.
The Whatcom County critical areas regulations (CAO), WCC Chapter 16.16
(ordinance No. 2019-013 dated February 12, 2019), are hereby adopted in whole
as a part of this program, except that the provisions of WCC 16.16.270
(Reasonable Use Exceptions), 16.16.275 (Nonconforming Uses, Structures, and
Lots), and 16.16.285 (Penalties and Enforcement) and as specifically excluded
elsewhere within this Title, shall not apply within shoreline jurisdiction. All
references to the critical areas ordinance (CAO), WCC Chapter 16.16, are for this
specific version.

All regulatory elements of this Program shall be considered a part of the County’s
development regulations. Certain non-regulatory elements of this master
program, including but not limited to the Shoreline Restoration Plan or
administrative procedures (WCC Title 22), may be updated and amended at any
time without requiring a formal master program amendment. Future changes to
WCC Title 22 shall remain consistent with the Shoreline Management Act and
associated rules, specifically RCW 90.58.140, 90.58.143, 90.58.210, 90.58.220 and
Chapter 173-27 WAC.
The shoreline master program jurisdiction applies to all shorelines of the state and
their associated shorelands. This includes:
4. Floodways and the entire 100-year contiguous floodplain areas landward two
hundred feet from such floodways; and
9. Associated palustrine wetlands that extend greater than two hundred feet
landward of the OHWM of the shoreline: the jurisdictional boundary shall extend
to the OHWM delineated edge of the wetland.

July 16, 2021

RATIONALE

W/C Response

Recommended Change – Scrivener’s errors.

Done.

Required Change – Whatcom County is concurrently updating its CAO regulations
along with this Shoreline Master Program (SMP) amendment. The final adopting
ordinance is required in the provision once known.

Done.

The added language clarifies that this provision does not represent an exhaustive
list of CAO provisions that do not apply within the context of the SMP. There are
numerous other sections of the CAO that conflict with statutory and rule
requirements related to shoreline permit processing such as 16.16.230 (Activities
Allowed without Notification), 16.16.235 (Activities Allowed with Notification)
and 16.16.275 (Variances). These sections contain language either requiring SMP
review or excluding their applicability within shoreline jurisdiction.
Required Change – This change clarifies that while administrative provisions can
be codified within a local ordinance separate from the SMP, such changes shall
remain consistent with the Shoreline Management Act (SMA) and applicable rules
(See SMP Guidelines at WAC 173-26-191(2)(a)(iii)(C).

Required Change – Whatcom County has removed the previously adopted
“geomorphic floodplain” on the Official Shoreline Map to determine jurisdiction
for the Nooksack and Sumas Rivers and has elected to set its jurisdiction as the
extent of the 100-year floodplain recently remapped by FEMA. This change is
necessary for consistency with the map change.
Required Change – Shoreline associated wetlands are not limited to palustrine
wetlands for the purposes of determining shoreline jurisdiction. Also, the latera
extent of wetlands is not always consistent with the OHWM of the primary
waterbody. As such, these changes are necessary for consistency with the
definition of “Shorelands” found in RCW 90.58.030(2)(f).

Done.

Done.
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BILL FORMAT CHANGES (underline = additions; strikethrough =
deletions)

Req-4

23.20.020.H – Official
Shoreline Map

Req-5

23.20.020.I – Official
Shoreline Map

Req-6

Official Shoreline Map

Req-7

23.20.040.2 – Mapping
Errors

In the event that a jurisdictional area, including associated wetlands, is not
mapped, it will automatically be assigned a “resource,” “conservancy,” or “urban
conservancy’ designation depending on its location. If outside a UGA and adjacent
to an existing “resource” designation, it shall be “resource,” if adjacent to
“conservancy,” it shall be “conservancy. If inside of a UGA or LAMIRD is shall be
“urban conservancy.” Such designation will apply until a master program
amendment is approved that assigns the appropriate designation to the subject
area.

Rec-2

23.30.010 – Ecological
Protection

Req-8

23.30.010.C – Ecological
Protection

Rec-3

23.30.030.B – Views and
Aesthetics

Ecological protection of shoreline environments shall be achieved through
compliance with the applicable provisions of WCC Chapter 16.16 (Critical Areas)
and (B) and (C) of this subsection
To provide for flexibility in the administration of the ecological protection
provisions of this program, buffer modification and alternative mitigation
approaches as provided for in WCC 16.16 may be approved within shorelines
where such approaches provide increased protection of shoreline ecological
functions and processes over the standard provisions of this program and are
scientifically supported. Use of 16.16.261 (Alternative Mitigation Plans) and
16.16.262 (Watershed-Based Management Plans) within shoreline jurisdiction
shall require review of a Conditional Use Permit.
To protect views of the shoreline from existing structures, setbacks may be
modified pursuant to WCC 23.400.020(D) (Shoreline Bulk Provisions, Setbacks).

July 16, 2021

All shorelines east of the Mount Baker National Forest western boundary are
designated natural or conservancy unless there are federal projects on federal
lands.
All areas within shorelines that are not mapped and/or designated and are not
directly adjacent to other shoreline designated areas are automatically assigned a
conservancy designation. Within urban growth areas, such shorelines shall be
automatically assigned an urban conservancy designation until such time that the
shoreline environment can be re-designated through a formal amendment.
Note on jurisdiction no longer accurate

RATIONALE

W/C Response

Required Change – This change restores existing language and The Official
Shoreline Map does not include the eastern portions of the county, and thus a
Conservancy designation would be assigned as a default pursuant to the SMP
Guidelines at WAC 173-26-211(2)(e).
Required Change – This change restores existing language by removing a proviso
that is not applicable to unmapped and/or designated shorelines per WAC 17326-211(2)(e).

Done.

Required Change – The SMP Guidelines require that unmapped and/or
undesignated shorelines automatically be assigned a Conservancy or Urban
Conservancy environment designation until a subsequent SMP amendment can
be approved (WAC 173-26-211(2)(e). This is already covered by the SMP at WCC
23.20.020.I. In situations where the lateral extent of shoreline jurisdiction is not
depicted on The Official Shoreline Map, the environment designation of the
adjacent mapped portions of the shoreline would extend to the outward edge of
shoreline jurisdiction as determined on a case-by-case basis per WCC
23.20.020.B. For example, the map assigns a Conservancy designation to a
particular reach of river but does not illustrate associated wetlands on the
property. The Conservancy designation would apply to the delineated wetland
edge beyond the area illustrated on the map.
Recommended Change – This change clarifies that that not all of WCC 16.16 is
applicable within the SMP.

Done.

Done. Changed to
language of
23.20.020(B) and
added “floodplain” to
both.
Done.

Done.

Required Change – This change maintains the existing requirement for a CUP for
use of select alternative mitigation approaches outlined within the CAO. This
change is necessary due to the fact that the impacts from such future proposals
using these provisions cannot be reasonably identified at the time of the
amendment consistent with the SMP Guidelines at 173-26-201(3)(d)(i)(E)(iii). The
CUP requirement maintains the flexibility sought by the proposed language
without prohibiting the use of these CAO provisions.

Done.

Recommended Change – Scrivener’s error at code citation.

Done.
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Rec-4

23.30.030.I – Views and
Aesthetics

Rec-5

23.30.40.2 – Vegetation
Management
23.30.040.2 – Vegetation
Management

Rec-6

BILL FORMAT CHANGES (underline = additions; strikethrough =
deletions)

Fences, walls other than retaining walls, hedges, and other similar accessory
structures, excluding those associated with agricultural uses, and retaining walls
necessary to protect existing primary structures from erosion, landslides or other
geologic hazards, shall be limited to four feet in height between the ordinary high
water mark and structures, and within shoreline view areas as defined in WCC
Chapter 23.60 (Definitions); provided, that, within shoreline view areas, the
Director may approve a greater height where a fence or other features is parallel
to the right-of-way and does not extend above a line of sight between the ordinary
high water mark and a point three and one half feet above the centerline of the
road.
Vegetation management within the shoreline buffer shall adhere to the applicable
regulations of WCC Chapter 16.16.(Critical Areas)…
Shoreline development shall conform to natural contours and minimize
disturbance to soils and native vegetation as feasible. Feasible shall include
incorporation of trails or stairs from parking areas on steep slopes, and other
design elements to lessen the need to alter natural contours and minimize soils
and native vegetation disturbance. Tiered fFoundations shall be tiered incorporate
with earth retention incorporated into the structural design.
The parcel is separated from the water by an existing developed road or an
additional parcel that serves to create a distinct break in connectivity to the
shoreline.

Req-9

23.30.060.A.2 – Public
Access

Req10

23.30.060.A.3 – Public
Access

Other reasonable and safe opportunities for public access to the shoreline are
located within one-quarter mile of the proposed development site.

Req11

23.60.060.A.4 – Public
Access

The proposed development has already been considered as site is part of a larger
development project that has previously provided public access as part of the
development permitting process.

Req12

23.30.060.A.9 – Public
Access

The proposal consists solely of a new or expanded utility crossing through
shoreline jurisdiction serving development located outside shoreline jurisdiction,
provided that no adverse impacts to existing public access result.

July 16, 2021

RATIONALE

W/C Response

Recommended Change – This change clarifies the intent of Whatcom County
Planning & Development Services Staff in Scoping Document Item 17e to allow
for increased walls in situations where structural mitigation in the form of a
retaining wall is the appropriate solution to stabilize an existing primary structure
subject to unforeseen hazards. The language as amended provides no context
and is vague as to what the difference is between a retaining wall and a wall.

Done.

Recommended Change – This change clarifies that that not all of WCC 16.16 is
applicable within the SMP.
Recommended Change – This change maintains the existing requirement that
tiered foundations be utilized to meet the objectives of this provision.

Done

Required Change – This change deletes this new exception to consideration of
public access as it is overly prescriptive and inconsistent with the SMP Guidelines
at WAC 173-26-221(4). Direct connectivity is not a requirement to accomplish
proportionate public access. Public access includes the ability of the general
public to reach, touch and enjoy the water’s edge, travel on the waters of the
state, and to view the water from adjacent locations [WAC 173-26-211(4)(a)].
Visual access to the shoreline is not necessarily precluded due to the presence of
a developed road or additional parcel between the subject development and the
shoreline.
Required Change – This change deletes this new exception to consideration of
public access as it is inconsistent with the SMP Guidelines at WAC 173-26-211(4).
Increased development within shoreline areas can provide a nexus for the need
for increased locations and forms of public access proportionate to such impacts.
Required Change – This change is necessary to ensure consistency with the SMP
Guidelines at WAC 173-26-221(4) and clarifies the applicability of this exemption
only if it had previously been analyzed through a broader development review
such as a Planned Unit Development or other similar process.
Required Change – Utility development is not specifically exempted from the
requirement to consider public access in the SMP Guidelines. The proposed
change modifies this new exemption to require public access considerations if
impacts to existing forms of public access provide such a nexus.

Done.

Done.

Done.

Done.

Done.
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Req13

23.30.060.A – Public
Access

Req14

23.30.060 – Public Access

July 16, 2021

BILL FORMAT CHANGES (underline = additions; strikethrough =
deletions)

Prior to deciding public access is not required pursuant to 23.60.060.A.above, the
county must determine that all reasonable alternatives have been exhausted;
including but not limited to:
1. Regulating access by such means as maintaining a gate and/or limiting
hours of use;
2. Designing separation of uses and activities (e.g., fences, terracing, use of
one way glazing, hedges, landscaping, etc.); and
3. Providing for access at a site geographically separated from the proposal
such as a street end, vista, tideland or trail system.
I. Public access shall incorporate the following location and design criteria:
1. Where open space is provided along the shoreline, and public access can
be provided in a manner that will not adversely impact shoreline
ecological functions and/or processes, a public pedestrian access walkway
parallel to the ordinary high water mark of the property is preferred. The
walkway shall be buffered from sensitive ecological features and provide
limited and controlled access to sensitive features and the water’s edge
where appropriate. Fencing may be provided to control damage to plants
and other sensitive ecological features and where appropriate. Trails shall
be constructed of permeable materials and limited to five feet in width to
reduce impacts to ecologically sensitive resources.
2. Public access shall be located adjacent to other public areas, accesses and
connecting trails, connected to the nearest public street; and include
provisions for differently-abled persons where feasible.
3. Where views of the water or shoreline are available and physical access to
the water’s edge is not present or appropriate, a public viewing area shall
be provided.
4. Design shall minimize intrusions on privacy by avoiding locations adjacent
to windows and/or outdoor private open spaces or by screening or other
separation techniques.
5. Design shall provide for the safety of users, including the control of
offensive conduct through public visibility of the public access area, or
through provisions for oversight. The administrator may authorize a
public access to be temporarily closed in order to develop a program to
address offensive conduct. If offensive conduct cannot be reasonably
controlled, alternative facilities may be approved through a permit
revision.
6. Public amenities appropriate to the use of a public access area such as
benches, picnic tables and sufficient public parking to serve the users shall
be provided.

RATIONALE

W/C Response

Required Change – This additional language added to the end of 23.60.060.A
restores existing language proposed for deletion. The change is necessary for
consistency with the SMP Guidelines at 173-26-221(4)(d)(B) which requires
consideration of alternative methods of providing access when potential conflicts
are identified with traditional forms of access.

Done.

Required Change – This change restores existing standards necessary for
meaningful implementation of the public access requirements as required by the
SMP Guidelines at WAC 173-26-222(4)(d)(iii).

Done.
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W/C Response

Recommended Change – This change restores an existing footnote that
prescribes a solution when the table conflicts with the written text. Due to the

Not done. This
language is already

7.

Rec-7

Table 1 – Shoreline Use
by Environment

July 16, 2021

Commercial developments that attract a substantial number of persons
and developments by government/public entities may be required to
provide public restrooms, facilities for disposal of animal waste and other
appropriate public facilities.
8. The minimum width of public access easements shall be 10 feet, unless
the administrator determines that undue hardship would result. In such
cases, easement widths may be reduced only to the extent necessary to
relieve the hardship.
9. The requirement for public access on a specific site may be fulfilled by:
a. Participation in a public access plan incorporated in the program; or
b. Provision of facilities specified in a permit approval.
10. Required public access sites shall be fully developed and available for
public use at the time of occupancy of the use or activity or in accordance
with other provisions for guaranteeing installation through a monetary
performance assurance.
11. Public access facilities shall be maintained over the life of the use or
development. Future actions by successors in interest or other parties
shall not diminish the usefulness or value of required public access areas
and associated improvements.
12. Public access provisions shall run with the land and be recorded via a legal
instrument such as an easement, or as a dedication on the face of a plat
or short plat. Such legal instruments shall be recorded with the county
auditor’s office prior to the time of building permit approval, occupancy
or plat recordation, whichever comes first.
13. Maintenance of the public access facility shall be the responsibility of the
owner unless otherwise accepted by a public or nonprofit agency through
a formal agreement recorded with the county auditor’s office.
14. Public access facilities shall be available to the public 24 hours per day
unless specific exceptions are granted though the shoreline permit
process subject to the provisions of subsection (B)(1) of this section.
15. The standard state-approved logo or other approved signs that indicate
the public’s right of access and hours of access shall be installed and
maintained by the owner. Such signs shall be posted in conspicuous
locations at public access sites.
16. Incentives for public access improvements such as density or bulk and
dimensional bonuses shall be considered through applicable provisions of
zoning and subdivision regulations.
Add the following general footnote: In the event that there is a conflict between
the use(s) identified in Table 1 above and the applicable written policies or

RATIONALE
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ITEM PROVISION
Designation
Rec-8

23.40.020.D.2 – Common
Line Setback for SingleFamily Residences

Req15

23.40.020.D.2.a –
Common Line Setback
for Single-Family
Residences

Req16

23.40.020.D.2.d –
Common Line Setback
for Single-Family
Residences
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regulations of this Program, the text within the policies and regulations shall
prevail.
Common-Line Setback for Single-Family Residences. For the purpose of
accommodating views to be adequate and similar, but not necessarily equivalent,
for new residences while protecting predominant shoreline views of the water
from legally existing primary residences in developed residential areas, the
shoreline buffer (setback) may be modified for primary residential structures in
the Urban, Shoreline Residential, and Rural environments (only), consistent with
the following. The presence of nearby shacks, sheds, or dilapidated structures
does not constitute the existence of a residence, nor can such structures be used
to determine a common-line setback.
a. Where there are legally established single-family residential primary structures
within 150 feet on both sides of the proposed residence, the setback shall be
determined as the greater of either:
i. A common line drawn between the nearest corners of the foundation
closest to the sideyard property line of the proposed residence to each
adjacent residence, or
ii. A common line calculated by the average of both adjacent residences’
existing setbacks.
b. Where there is a legally established single family residential primary structure
within 150 feet only one of the proposed residence, the common line setback shall
be determined as the greater of either:
i. A common line drawn between the nearest corner of the foundation
closest to the sideyard property line of the proposed residence to the
adjacent residence and the nearest point of the standard buffer on the
adjacent vacant lot, or
ii. A common line calculated by the average of the adjacent residence’s
setback and the standard buffer for the adjacent vacant lot.
In no case shall development be located waterward of the common line setback or
a minimum of 50 feet from the ordinary high water mark. , unless approved to be
closer as part of a constrained lot review WCC 23.40.170(c) (Residential)

RATIONALE

W/C Response

difficulty in capturing all of the detail of regulatory text within a matrix such as
Table 1, the footnote provides clarity in the event a conflict is identified during
implementation.
Recommended Change – This change restores existing language that clarifies that
the common-line setback provisions do not guarantee the exact same view as
existing residences adjacent to a development site. This is reflected in the
standards that follow at 23.40.020.2.a through 23.40.020.2.d that limit reductions
in this scenario to 25% of the standard buffers per WCC 16.16 or 50-feet from the
OHWM, whichever is greater.

included in
2.40.010(B).

Required Change – This change restores the existing language to apply the
common-line setback provisions only to existing structures within 50-feet of a
proposed residence. The amendment record contains no justification to extend
this distance to 150-feet, which is most cases is two to three times the width of
most existing lots where view these provisions would apply. The No Net Loss
analysis related to this change does not take into consideration the increase in
applicability if these setback reductions county-wide by increasing the distance
from 50-feet to 100-feet.

Done.

Required Change – This change clarifies the appropriate point of measurement of
buffers/setbacks under the SMA which is ordinary high water mark.

Done.

Required Change – This change is necessary for consistency with the referenced
constrained lot provisions found at WCC 23.40.170.c.4. This section states that
consideration shall be given to view impacts in accordance with the common-line
setback standards of 23.40.020.d.2. The change eliminates an endless loop to
where the two provisions continue to refer to one another without resolve, and
clarifies that new residential development should not be allowed waterward of
existing development through either process.

Done.
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23.40.020.D.2 – Common
Line Setback for SingleFamily Residences
23.40.020.G – Uses
Allowed in Buffers and
Setbacks
23.40-020.G – Uses
Allowed in Buffers and
Setbacks
23.40.030 – General
Shoreline Use and
Modification Regulations

Req17

23.40.100.A.5 Flood
Hazard Reduction and
Instream Structures

Req18

23.40.100.A.12 – Flood
Hazard Reduction and
Instream Structures

Rec12

23.40.150.B.1 –
Dimensional Standards
for Freshwater

Req19

23.40.150.B.2 –
Dimensional Standards
for Marine Waters
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e. The lot is not subject to landslide hazard areas, or riverine or coastal erosion
hazard areas or associated buffers (see WCC 16.16.310).
9. Where permitted, fences, walls other than retaining walls those allowed by
23.70.020.G.8 above, hedges and other similar structures shall be limited to four
feet in height within shoreline setbacks and six feet in height outside of shoreline
setbacks; provided, that the Director may exempt security fencing from this
requirement as required by federal or state regulations.
12. Accessory structures as allowed by 16.16.720(G)(4) Habitat Conservation Areas
– Use and Modification
G. Accessory uses/structures that do not require a shoreline location shall be sited
away from the land/water interface and not placed waterward of the principal use
unless otherwise allowed by this Program.
Structural flood hazard reduction works shall be permitted only when it is
demonstrated by engineering and scientific evaluations that:
a. They are necessary to protect health/safety and/or existing development;
b. Nonstructural flood hazard reduction measures are infeasible; and
c. Measures are consistent with an adopted comprehensive flood hazard
management plan that evaluates cumulative impacts to the watershed
system or otherwise approved by Whatcom County Public Works’ River and
Flood Division.
Flood hazard reduction works should shall provide access to public shorelines
whenever possible, unless it is demonstrated that public access would cause
unavoidable public health and safety hazards, security problems, unmitigatable
ecological impacts, unavoidable conflicts with proposed uses, or unreasonable
cost. At a minimum, flood hazard reduction works should not decrease public
access or use potential of shorelines.
Where a pier or dock cannot reasonably be constructed under the area limitation
above to obtain a moorage depth of 5.5 feet measured below the ordinary high
water mark, an additional 4 sq. ft. of area may be added for each additional foot of
pier or dock length needed to reach 5.5 feet of water depth at the waterward end
of the pier or dock; provided, that all other area dimensions, such as maximum
width and length, have been minimized
Maximum Width
• For moorage structures accessory to a residential use
• 4 feet for a single use or 6 feet for a joint use for pier or
dock walkway or ramp
• For a joint use structure – 8 feet

RATIONALE

W/C Response

Required Change – This change adds the same standard found in the constrained
lot provisions at 23.40.170.B.5. In no case should the common line setback be
used that would place a single-family residence within a hazardous area.
Recommended Change – This change clarifies the difference between a wall and
a retaining wall that may exceed this height limitation. See also Rec 4

Done.

Recommended Change – Consider copying or moving 16.16.720.G.4, as amended
in Req 27, to this location for clarity as the provision only applies within shoreline
jurisdiction.
Recommended Change – See Rec X.

Done.

Recommended Change – The added language clarifies that there are exceptions
to this general regulation (See 16.16.720.G.4 as modified in Req-27.
Required Change – There is nothing within the SMP Flood Hazard Reduction
Guidelines (WAC 173-26 221(3) that allow a local government entity to override
when new structural flood hazard reduction measures should be allowed within
shoreline jurisdiction.

Done.

Done.

Done.

Required Change – The consideration for public access associated with new flood
hazard reduction measures is a requirement of the SMP Guidelines at WAC 17326-221(3)(c)(iv).

Done

Recommended Change – This change makes this provision consistent with the
maximum length standards listed later within this same table at 5.5 feet. The
change is consistent with other changes the county made to this section based on
comments received by Bill Haynes of Ashton Engineering on April 22, 2021.

Done.

Required Change – This change removes the ambiguous reference to an 8-foot
maximum associated with joint use structures. After consultation with Whatcom
County PDS staff, these changes clarify the original intent that the 8-foot width
maximum applied to joint-use residential moorage structures. Staff also

Done.
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23.40.170.B – Standards
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RATIONALE

Maximum Length
o Marine Rails
o Floats

Recommended Change – This change clarifies that the 20 foot maximum length
requirement for rail systems is measured waterward of the ordinary high water
mark and not landward.

• 20 feet waterward from the ordinary high water mark
• 20 feet for float decking per user (e.g. single user – 20
feet, 2-users – 40 feet, etc.)

b. Alternative moorage, such as mooring buoys or a dock or marine rail sized to
accommodate a tender to provide access in conjunction with a mooring buoy, are
not adequate or feasible; and
e. On marine shorelines a dock or pier may be approved only if it is not feasible to
provide mooring buoys with an adequate landing area or a dock or marine rail
system sized to accommodate tenders.
3. The building area shall not exceed 2,500 square feet. The building area means
the proposed residence, normal appurtenances (except drainfields), and any
proposed residential accessory structures. Sidewalks and similar structures (except
the single path allowed for shoreline access, parking areas, normal appurtenances
(except drainfields). Additionally, another 500 square feet of low-impact
development (LID) landscaping, including any lawn, turf, ornamental vegetation,
or gardens is allowed, provided that it is set back as far as feasible from the
shoreline.
4. Consideration shall be given to view impacts in accordance with In no case shall
the proposed residence be located waterward of the common-line setback as
determined in applicable sections of WCC 23.40.020(D)(2) (Common-Line
Setback).
7. Appropriate measures are taken to mitigate all adverse impacts, including but
not limited to locating the residence building area and landscaping allowance in
the least environmentally damaging location relative to the shoreline and any
critical areas and their buffers.
8. All reductions to side yard and/or frontage setbacks are pursued,. Such
reductions may be approved administratively without a zoning variance, when
doing so will not create a hazardous condition or a condition that is inconsistent
with this program and WCC Title 20.

W/C Response

suggested limiting the maximum width of such structures to 6-feet.

Recommended Change – This change would provide flexibility for maximum float
length for Joint-use docks which are preferred over single-user docks within the
SMP. The changes are consistent with the proposed float length maximums for
marine joint-use docks found in 23.40.150.B.2.
Recommended Change – Now that the SMP allows small marine rail systems,
they should be considered for tender moorage accessory to a mooring buoy prior
to permitting a new dock.
Recommended Change – Now that the SMP allows small marine rail systems,
they should be considered for tender moorage accessory to a mooring buoy prior
to permitting a new dock.
Recommended Change – This change clarifies that the house itself is also part of
what constitutes the building area. Other changes simplify this provision without
changing its meaning. A single footpath to access the shoreline is already allowed
within buffers elsewhere within the SMP.

Done.

Done.
Done.
Done.

Recommended Change – This change clarifies that the intent of this provision is
to protect views from existing adjacent residences.

Done.

Recommended Change – This change clarifies that the entire 2,500 square foot
building area and the additional 500-square foot allowance for lawn/landscaping
is required to locate in the least environmentally damaging location.

Done.

Recommended Change – Without the proposed change, every application to use
the constrained lot provisions will require a concurrent application for a variance
to WCC Title 20 – Zoning. For many years, the Zoning Ordinance contained a
“shoreline flip” provision that allowed for administrative reduction of the
roadside setback down to five-feet when it was determined by Whatcom County
Public Works that such a distance met applicable development standards for site
distance, etc. This change would restore this administrative option and result in

Done.
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Req21
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RATIONALE

10. The shoreline jurisdiction shoreline area outside of the approved development
is retained if fully functional, and/or enhanced with native trees, shrubs and
groundcovers through development of a mitigation plan, including monitoring and
maintenance contingencies per 16.16.260.G. optimized to provide the maximum
shoreline ecological functions and ecosystem wide functions;
3. Multifamily development with more than four units and shall incorporate public
access to waters of the state as provided for in WCC 23.30.070 (Public Access)
unless the site is designated in a shoreline public access plan for a greater
component of public access or public access is demonstrated to be infeasible or
inappropriate. The amount and configuration of public access shall depend on the
proposed use(s) and the following criteria:
Restore the following language:
2. Shoreline permits shall be required for accessory development that does not
meet the intent and definition of an appurtenance as defined in WCC
23.100.010(16).

Required Change – It is unclear what the term “optimized” means but this change
restores the exiting requirement that the remaining buffer areas are enhanced
with trees, shrubs and groundcovers and maintained in perpetuity.

Done.

Required Change – This change restores the existing language that requires
consideration for all multifamily development. There is nothing in the public
access standards of the SMP Guidelines that exempt multifamily developments
under a certain unit size [WAC 173-26-221(4)]

Done.

Recommended Change – This change would restore an existing clarification that
comes up often in SMP implementation that explains the difference between a
residential appurtenance which can be exempt from the requirement to obtain a
shoreline substantial development permit and a residential accessory structure
that may require a substantial development permit.
Required Change – This change clarifies that increased setbacks are a form of
nonstructural shoreline stabilization. In addition, the change restores existing
language that requires consideration of structure relocation when feasible to
avoid the need for stabilization and lists additional forms of nonstructural
stabilization measures per the SMP Guidelines at WAC 173-26-231(3)(a).

Done.

Rec22

23.40.190 – Shoreline
Stabilization

5. Alternatives for shoreline stabilization shall be based on the following order of
preference:
a. No action, increase building setbacks, relocate structures;
b. Nonstructural shoreline stabliaztion stabilization, including building
setbacks, relocation of structures to be protected and groundwater
management;
c. Other Soft shoreline stabilization treatment;
d. Hybrid shoreline stabilization;
e. Hard shoreline stabilization.
12. Revetments are prohibited, except for use in water dependent and public
infrastructure projects, which may be permitted as a conditional use.

Rec23

23.40.190 – Shoreline
Stabilization

15. Minimize disturbance pertaining to beach access by avoiding trails that may be
subject to loss or damage by erosion require hard stabilization.

July 16, 2021

W/C Response

more expeditious review of new residential development in this scenario.

Done.

Recommended Change – Scrivener’s error (spelling).

Recommended Change – It is unclear why a revetment would be a prohibited
form of shoreline stabilization when determined to be the least damaging and
most appropriate choice for protection of primary structures. This change retains
the conditional use requirement which will bring added scrutiny to these types of
proposals to determine whether a revetment treatment is appropriate.
Recommended Change – This change clarifies that trails are not primary
structures allowed to be protected with hard stabilization per the SMP. The
provision has been reworded to leave the intent while removing language that
could be perceived as allowing hard stabilization to protect accessory
developments/structures.

Not done. Should not
normally be allowed.

Done.
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Rec24

23.60.030 – “C”
Definitions

Req23

16.16.225.B – General
Regulations

Req24

16.16.230 – Activities
Allowed without
Notification

Req25

16.16.235.A – Activities
Allowed With
Notification

1. The applicant provides a written notification to the Director on a form provided
by the Department. Activities within the shoreline jurisdiction (WCC 23.20.010)
shall may require a shoreline permit or statement of exemption.

Req26

16.16.270.C.12 –
Reasonable Use
Exceptions

Rec25
Req27

16.16.720.G.4 –
Accessory Uses

a. On lots outside of the shoreline jurisdiction, wWhen an extended driveway is
necessary to access a portion of a development site with the least impact on
critical areas and/or buffers, those portions of the driveway shall be excluded
from the 4,000-square foot maximum impact area; provided, that the access
road or driveway meets the standards of WCC 16.16.620(D) or 16.16.720(D), as
applicable.
b. On lots within the shoreline jurisdiction, when an extended driveway is
necessary to access a portion of a development site with the least impact on
critical areas and/or buffers, the applicant shall demonstrate that the size and
location of the driveway is the minimum necessary to access the development
site.
Accessory Uses Structures. When located in the shoreline jurisdiction, residential
water-oriented accessory structures including a boat equipment storage shed, an
uncovered small boat storage rack, a fire pit, and a pathway leading to the
shoreline, may be permitted in an HCA buffer; provided.
a. Such structures are located as far from the shoreline as feasible and on
previously-impacted buffer areas, and

July 16, 2021

Restore the following condition of “Clearing”:
“Clearing” means the removal of vegetation or plant cover by manual, chemical, or
mechanical means. Clearing includes, but is not limited to, actions such as cutting,
felling, thinning, flooding, killing, poisoning, girdling, uprooting, or burning.
7. Alteration of Type III or IV wetlands, within exception of shoreline associated
wetlands subject to WCC Title 23, that have a habitat area score of less than 6
when associated with an approved commercial development within an Urban
Growth Area; or
The following activities do not require authorization from Whatcom County.
However, this chapter shall not be construed to grant authorization for any work
to be done in any manner in violation of the provisions of this chapter or any other
laws or ordinances of this jurisdiction. Activities within the shoreline jurisdiction
(WCC 23.20.10) may require a shoreline permit or statement of exemption.

RATIONALE

W/C Response

Recommended Change – While this term is defined in WCC 16.16 and
incorporated into the SMP by reference, the term could apply outside of critical
areas within shoreline jurisdiction. In such cases, a definition within the SMP
could be helpful for implementation purposes.
Required Change – This change is based on conversations with Whatcom County
clarifying that this exception does not apply within shoreline jurisdiction.

Done.

Required Change – This change is required for consistency with minimum
procedural requirements for permit review in WAC 173-27. There may be
instances where a shoreline permit or statement of exemption are required for
developments that may otherwise be exempt outside of shoreline jurisdiction.
The required language mimics that included in WCC 16.16.235.1 – Activities
Allowed with Notification
Required Change – This change clarifies the fact that some actions allowed
through this process may not meet the definition of “Development” as defined by
the SMP. In such cases, a shoreline permit or statement of exemption would
technically not be required. In such instances, any applicable standards of the
SMP would still apply but the process outlined within this section could still be
utilized. For example, removal of a single hazard tree would not require a
development permit or exemption per the SMP, however mitigation would still
be required consistent with the SMP, including applicable sections of the CAO.
Required Change – This change removes any reference to the SMP as 16.16.270 is
not incorporated by reference as part of the SMP at 23.05.065.A.

Done.

Recommended Change – This change clarifies that this section is related to
accessory structures rather than uses.

Done.

Required Changes – These changes are required for consistency with the SMP
Guidelines governing principle that SMP regulations must be designed to achieve
no net loss of ecological functions (WAC 173-26-186(8). The changes add

Done.

Done.

Done.
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b.

appropriate sideboards to allow a limited and predictable list of common
residential developments that may be located within regulated buffers. The
changes include more emphasis on the required mitigation sequence including
avoidance, minimization and mitigation of impacts to buffers [WAC 173-26201(2)(e)]

1. Buffers shall be established for activities adjacent to habitat conservation areas
as necessary to protect the integrity, functions, and values of the resource. Buffer
widths shall reflect the sensitivity of the species or habitat present and the type
and intensity of the proposed adjacent human use or activity. Buffers shall not
include areas that are functionally and effectively disconnected from the wetland
habitat conservation area by an existing, legally established road or other
substantially developed surface.
2. In all circumstances when the buffer between the area of reduction and the
wetland habitat conservation area is degraded, this degraded portion of the buffer
shall include replanting with native vegetation in order to achieve a dense
vegetative community.

Recommended Change – Scrivener’s error correction. It appears this language
was copied from the wetland section without changing the reference to HCAs.

Done.

Recommended Change – Scrivener’s error correction. It appears this language
was copied from the wetland section without changing the reference to HCAs.

Done.

d.
e.
f.
16.16.730.A – Habitat
Conservation Area
Buffers

Rec27

16.16.740. C – Habitat
Conservation Area Buffer
Modification

July 16, 2021

W/C Response

The maximum area, inclusive of existing lawfully-established accessory
structures, They shall be limited to 10% of the buffer’s area or 500 square
feet, whichever is less; and,
No more than 20% of the linear length of shoreline is occupied by a
building or structure; and
Individual structures shall be limited to a total footprint area of 100square feet and 10-feet in height, and
The shoreline is 75% planted (or replanted), or at ratios outlined in
16.16.760 whichever is greater, with native vegetation to a minimum
depth of 15 feet landward from the ordinary high water mark.
This provision shall not apply to residential developments authorized
using the constrained lot provisions outlined in 23.40.150.B.

c.

Rec26

RATIONALE
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TO:

Cliff Strong, Senior Planner – Whatcom County Planning & Development Services

FROM:

Chad Yunge, Senior Shoreline Planner - Washington Department of Ecology

Date:

October 29, 2021

Subject:

Shoreline Master Program Periodic Review - Determination of initial
concurrence

Sent via email to: cstrong@co.whatcom.wa.us; jcha461@ecy.wa.gov

Brief Description of Proposed Amendment
Whatcom County (County) has submitted Shoreline Master Program (SMP) amendments to the
Washington Department of Ecology (Ecology) for an initial determination of concurrence to comply with
periodic review requirements of RCW 90.58.080(4). The County has elected to utilize the optional joint
review process for SMP amendments available per WAC 173-26-104; therefore Ecology is required
under WAC 173-26-104(3)(b) to make an initial determination of consistency with applicable laws and
rules. The County proposes amendments to bring the SMP into compliance with requirements of the
Shoreline Management Act (Act) or State Rules that have been added or changed since the County’s
comprehensive SMP update. In addition, the County is proposing numerous locally-initiated
amendments to its SMP, Critical Areas Ordinance, Comprehensive Plan, and its Permit Procedures
Ordinance to address changing local circumstances, reorganization of county code structure, and to
address implementation challenges that have occurred since the comprehensive SMP update completed
in 2008.
In addition, Whatcom County has elected to combine the final review steps associated with a 2018
locally-initiated SMP (Resolution No. 16-039) and Zoning Code amendments related to short-term
rentals. On April 3, 2018, Ecology conditionally approved the SMP amendments subject to four
recommended changes. In response, the County has incorporated the proposed SMP changes, along
with select Ecology recommended changes into this review and plans to adopt the zoning changes
concurrently with final adoption of this SMP amendment. The County has also elected to incorporate
another locally-initiated SMP amendment transmitted to Ecology in 2019 (Ordinance No. 19-057)
addressing updated hazard tree provisions.

FINDINGS OF FACT
Need for amendment
The County’s comprehensive update to their SMP went into effect in 2008, although numerous locallyinitiated amendments have been completed since that time. These proposed amendments are needed
to comply with the statutory deadline for a periodic review of the County’s Shoreline Master Program
pursuant to RCW 90.58.080(4). The County has identified that this periodic review will result in
amendments to the SMP to address updates to the Act or implementing State Rules, changed local
circumstances, new information, and improved data.
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SMP provisions to be changed by the amendment as proposed
Note that the County concurrently processed amendments to its Comprehensive Plan and Critical Areas
Ordinance, along with the amendment of its SMP. However, not all of the changes are applicable to
shoreline jurisdiction. As such, the following is a list of substantive changes that apply to this SMP
amendment.

Whatcom County Comprehensive Plan Chapter Ten - Environment
Administration and Regulation
Policy 10B-8, which currently refers back to the SMP to constitute the “Shoreline Element” of the
Comprehensive plan has been deleted. Alternatively, the county created a stand-alone shoreline chapter
to relocate policies from the SMP into the Comprehensive Plan.
Climate Change
A new policy has been added as follows:
Policy 10D-11 – Protect ecological functions and ecosystem-wide processes of Marine Resource Lands
and critical areas in anticipation of climate change impacts, including sea level rise.
Marine Resources Management
The Shoreline Management Program section of this chapter has been removed and relocated to the new
shoreline chapter of the Comprehensive Plan.

Whatcom County Comprehensive Plan Chapter Eleven - Shorelines
This is a completely new chapter of the Comprehensive Plan that relocates portions of Chapter Ten –
Environment (as described above). In addition, the new chapter relocates and modifies the following
sections, or portions of these sections, of the SMP to constitute the “Shoreline Element” of the
Comprehensive Plan:
WCC 23.10.030 – Governing Principles
 Minor non-substantive revisions are included to provide clarity to fit within the structure of the
Comprehensive Plan
WCC 23.20 – Overall SMP Goals and Objectives
 Changes include minor non-substantive revisions to provide clarity and to fit within the
structure of the Comprehensive Plan.
 WCC 23.20.080 – Archaeological, Historical and Cultural Resources has been amended to include
the Washington Department of Archaeology and Historic Preservation (DAHP) definition of
“Cultural Resource”.
 Two new goals were added to the new Cultural Resources subsection of this new Chapter
consistent with an existing memorandum of understanding between the County and DAHP as
follows:
Goal 11-3 – Consult with the Washington State Department of Archaeology and Historic
Preservation (DAHP) and affected Native American tribes when developing local policies and
regulations for identifying, protecting, and preserving cultural resources.
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Goal 11-4 – Where appropriate, restore unique resources that have cultural, archaeological,
historic, educational, or scientific value or significance to further enhance the value of the
shorelines.
 WCC 23.20.100 Restoration and Enhancement language in Goal 11I-2 has been modified to
include a reference to the Shore Friendly Program developed by the Washington Department of
Fish and Wildlife (WDFW), Washington Department of Natural Resources (WDNR) and the
United States Environmental Protection Agency (USEPA).
WCC 23.30 – Shoreline Jurisdiction and Areas Designations
 Minor and non-substantive changes are included to provide clarity and to fit the structure of the
Comprehensive Plan.
WCC 23.40 – Shorelines of Statewide Significance
 Minor non-substantive changes are included to provide clarity and fit within the structure of the
Comprehensive Plan.
 The reference to RCW 90.58.020 has been clarified to follow the preferential order of uses on
shorelines of state-wide significance per WAC 173-26-181.
WCC 23.90 – General Policies and Regulations
 Minor and non-substantive changes are included to provide clarity and to fit this section into the
structure of the Comprehensive Plan.
 WCC 23.90.060 – Vegetation Conservation. A list of important functions that shoreline
vegetation provides has been deleted to simplify existing Vegetation Conservation language at
WCC 23.90.060.A.1 into new Policy 11X-1.
 WCC 23.90.070 – Archaeological, Historic and Cultural Resources. New preamble language
added to this section to establish applicability and state authority. The following policy has been
added based on language of an existing memorandum of understanding with DAHP and the
Lummi Nation:
Policy 11X-9: In reviewing development proposals, the County shall take, or cause project
applicants to take, all required actions to:
1. Minimize the risk of disturbing cultural resources within Whatcom County shorelines.
2. Due to the limited and irreplaceable nature of the resources(s), prevent the destruction of or
damage to any site having historic, cultural, scientific, or educational value as identified by
the appropriate authorities, including affected Tribes and the DAHP.
3. Consult with professional archaeologists, DAHP, and affected Tribes before permitting or
otherwise approving the use or development of shoreline areas containing cultural
resources. This consultation shall be accomplished through the regulations and procedures
provided in WCC Title 23.
4. Consult with DAHP and affected Tribes and coordinate with project archaeologists to
establish site and project-specific procedures for protection and management of cultural
resources.
5. Make informed specific land use decisions based upon information provided by DAHP and
Tribes.
6. Ensure the use of the best available information, technology, and techniques in identifying,
protecting, preserving, and restoring cultural resources.
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The following new policies have been added to address climate change and sea level rise:
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Policy 11AA-1 – Coordinate with Tribal, Federal, State, and local agencies to address issues
related to climate change and sea level rise as related to shoreline management.
Policy 11AA-2 – Whatcom County should plan and prepare for the likely impacts of climate
change on County-owned facilities, infrastructure, and natural resources and ensure that
projects for major maintenance or replacement of utilities, roads, and other public infrastructure
consider the impacts of sea level rise in the location, design, and operation of the projects.
Policy 11AA-3 – Whatcom County should strive to increase resident and business resiliency to the
anticipated impacts of climate changes by implementing land use regulations based on best
available science, such as sea level rise, changes in rainfall patterns, changes in flood volumes
and frequencies, and changes in average and extreme temperatures.
Policy 11AA-4 – Habitat protection and restoration projects in shoreline jurisdiction should
consider implications of sea level rise and other climate change impacts to promote resiliency of
habitats and species. Those that promote climate change and sea level rise resiliency should be
considered priority actions.
Policy 11AA-5 – Whatcom County should monitor the impacts of climate change on Whatcom
County’s shorelands, the shoreline master program’s ability to adapt to sea level rise and other
aspects of climate changes at least every periodic update, and revise the shoreline master
program as needed. Whatcom County should periodically assess the best available sea level rise
projections and other science related to climate change within shoreline jurisdiction and
incorporate them into future program updates as relevant.
Policy 11AA-6 – Public infrastructure such as transportation systems, utilities, flood hazard
control, and instream structures and essential public facilities in shoreline areas should be built in
a manner that accounts for increased sea level rise and storm surge and flooding that may
accompany it
.
Policy 11AA-7 – Whatcom County should evaluate opportunities to protect shoreline
environments and infrastructure from the impacts of climate change, as necessary and feasible.
Specifically, the County should maintain shoreline protection and erosion control by:
o
o
o

Facilitating the installation and maintenance of native vegetation along appropriate
areas of shoreline;
Revisiting development policies with the objective of providing additional shoreline
buffer areas between developed areas and the shoreline; and
Only consider structural shoreline stabilization structures when alternative options are
unavoidable.

WCC 23.90 – General Policies and Regulations
 Minor and non-substantive changes are included to provide clarity and to fit this section into the
format of the Comprehensive Plan.
 WCC 23.100.050 – Boating Facilities, Marinas and Launch Ramps. The following new policy was
added regarding live-aboard vessels:
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Policy 11DD-13 – Live-aboards should be regulated so as to prevent adverse impacts to public
health and safety.


WCC 23.100.210 – Cherry Point Management Area (CPMA). The policies of this section have
been overhauled based on draft amendments regulating fossil fuels by the Whatcom County
Council including new subsections to Policy 11JJ-1 as follows:
b. Existing legal fossil fuel refineries should be allowed to continue and maintain their operations
within limited expansions subject to environmental review, greenhouse gas emission mitigation,
and conformance with the Shoreline Master Program and other applicable land use designation.
c. It is the policy of Whatcom County to limit the number of industrial piers at Cherry Point to the
existing three piers in operation or approved as of January 1, 1998, taking into account the need
to:
 Act conservatively in land use matters at Cherry Point to prevent further harm to habitat
important to the Cherry Point herring stock and Southern Resident Orcas;
 Optimally implement the Shoreline Master Program policy regarding shorelines of statewide
significance per WCC 23.40;
 Encourage the continued County use of best available science;
 Support and remain consistent with the state Department of Natural Resources’ withdrawal
of Cherry Point tidelands and bedlands from the general leasing program and the species
recovery goals of the Cherry Point Aquatic Reserve designation and Management Plan;
 Recognize federal actions upholding treaty rights;
 Protect traditional commercial and tribal fishing; and
 Prevent conflicts with vessel shipment operations of existing refineries that could lead to
catastrophic oil or fuel spills.
The following new policy has also been added:
Policy 11JJ-2 – Whatcom County should ensure that shoreline development applicants
demonstrate consistency with the State of Washington Department of Natural Resources’ Cherry
Point Aquatic Reserve Management Plan.
The County deleted the existing requirement that review of new uses and development
activities within the CPMA are limited to the use regulations specific to the CPMA in the SMP.





WCC 23.100.130 – Moorage: Docks, Piers and Mooring Buoys. More detail has been added to
Policy 11MM-4 related to ways to improve protections for salmon and forage fish habitats.
WCC 23.100.150 – Residential. The County added reference to a community access requirement
for new developments of less than four lots to Policy 11OO-9.
WCC 23.100.200 – Utilities. New policy added as follows:
Policy 11TT-8 – Given the different scales of regional, local and accessory utilities and their
potential impacts, the County may establish different regulations regarding each.
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Whatcom County Code Title 22 – Land Use and Development
In an effort to consolidate all of the County’s permitting procedures into a single location, the County
has relocated some of its administrative provisions from its SMP into Title 22 – Project Permits.
Revisions to SMP specific changes in this title are as follows:








WCC 22.07.020.B.8 – The cost thresholds for exempt review of freshwater dock construction
have been updated for consistency with the current Washington Office of Financial
Management (OFM).
WCC 22.07.020.B.16 – Restoration of native kelp, eelgrass beds and native oyster populations
has been added to the activities that qualify for exempt review as a fish habitat enhancement
project.
WCC 22.07.020.B.1 – The general cost threshold for exempt review has been amended for
consistency with the current OFM standards.
WCC 22.60.040.2, 22.05.160.3, 22.07.060.F – Filing procedures have been updated to reflect
rule changes by Ecology in 2011.
WCC 22.07.20.B.17 – A new exemption category has been added for review for retrofitting
existing development to comply with the Americans with Disabilities Act (ADA).
WCC 22.05.130.1.c – A 90-day review target has been added for Washington Department of
Transportation (WSDOT) projects per a legislative amendment in 2015.
WCC 22.05.020 Table 1, 22.05.160 – Appeal procedures have been updated for consistency with
2012 legislative changes.

Whatcom County Code Title 23 – Shoreline Management Program
The shoreline management program (SMP) has been substantially reformatted and reorganized,
including relocation of all policy language into a new chapter of the Whatcom County Comprehensive
Plan as detailed previously within this document. Title 23 now houses only the regulatory provisions of
the County’s SMP. Substantive changes to these regulations are summarized as follows:
WCC 23.05 Purpose and Intent (now referred to as General Provisions)
 The reference to Stipulated Judgment No. 93-2-02477 related to the development at Governor’s
Point has been deleted since the agreement has been extinguished by the all parties.
 The incorporation by reference of the Whatcom County Critical Areas Ordinance (CAO) has been
amended to cite the most current update (currently under review).
 The effective date for application of the SMP has been updated for consistency with legislative
changes made in 2010.
WCC 23.10 Administrative Procedures (now referred to as Administrative provisions)
 The process for review of use and development within the CPMA have been amended so that all
applicable SMP policies and regulations now apply in addition to policies and regulations specific
to this special area designation.
 The applicability of the SMP to lands under exclusive federal jurisdiction has been clarified in
accordance with 2017 Ecology rule amendments.
 Statutory language from the SMA (RCW 90.58.350) has been added to clarify SMP applicability
to areas subject to treaty rights.
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The applicability of the SMP to remedial actions, boatyard improvements, select WSDOT
projects, etc. have been added for consistency with Ecology rule amendments in 2017.
The applicability of the SMP to the disposal of dredge material to a Dredged Material
Management Program (DMMP) site has been added consistent with legislative amendments
made in 2019.
Enforcement provisions now include increased penalties for shoreline violations in the form of
increased mitigation requirements.
Authority to require a financial surety has been added to ensure compliance with conditions of
approval when determined by the County.

WCC 23.20 Shoreline Jurisdiction and Area Designations (now referred to as Shoreline Jurisdiction and
Environment Designations)
 A list of jurisdictional areas subject to the SMP has been added.
 The geomorphic floodway, as mapped by the County during its comprehensive SMP update is no
longer being used to determine shoreline jurisdiction on the Nooksack and Sumas Rivers. In lieu
of this, the County will now include the entire 100-year FEMA floodplain boundary as part of
shoreline jurisdiction.
 The Official Shoreline Map has been updated to include the “H Street Wetlands” that include
ponded areas that meet the size thresholds to be regulated as lakes under the SMA. The
features were originally inventoried as part of the SMP Comprehensive Update in 2008 but for
some reason were not included during that amendment.
 New standards to resolve errors of the Official Shoreline Map have been added.
 The CPMA is now listed as its own environment designation rather than applied as an overlay
per the current SMP.
WCC 23.30 General Regulations
Ecological Protection
 A new provision allowing the buffer modification and alternative mitigation approaches in the
CAO has been added.
 The conditional use permit requirement to use the alternative mitigation approaches in the CAO
has been removed.
Water Quality and Quantity
 Additional detail has been added to the water quality and quantity regulations to reference the
county stormwater regulations applicable to shoreline development.
 New language regulating stormwater and sewer outfalls has been added to the water quality
and quantity regulations.
Views and Aesthetics
 The County can now require planting of vegetation to mitigate view impacts of new
development from the water.
 “Retaining walls” are no longer limited to four-feet in height between the ordinary high water
mark and structures.
 Where reductions in shoreline setbacks and buffers are allowed, view impacts must now be
considered from shoreline view areas or from existing residences on adjacent properties.
Vegetation Management
 Vegetation removal for the purposes of establishing and maintaining view corridors are now
regulated by the CAO as an activity allowed with notification.
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The existing requirement that new development shall conform to natural contours and minimize
disturbance has been modified to require the use of trails or stairs from parking areas on steep
slopes if feasible. In addition, tiered foundations are no longer a requirement to meet this
provision.
Cultural Resources
 This chapter has been completely rewritten and updated with input from the Lummi Nation
Tribal Historic Preservation Office (LNTHPO) and the Department of Archaeology and Historic
Preservation (DAHP).
Public Access
 Cost considerations have been removed as a factor in considering whether or not public access
is required.
 Public access will no longer be required if:
o The subject property is physically separated from the water by an existing developed road
or an additional parcel.
o “Reasonable and safe” opportunities already exist within a quarter of a mile from the
subject property.
o The site is part of a larger development that has previously provided public access as part
of the permitting process.
o Utility developments through shoreline jurisdiction to serve developments outside of
shoreline jurisdiction.
 Consideration of public access is no longer exempt for: dredging, forest practices, landfill and
excavation, mining, private docks serving four or fewer dwelling units, instream structures,
shoreline stabilization and ecological restoration projects.
 Larger scale public access planning is now referenced as a tool that could be developed in the
future for application in the SMP rather than via a site-by-site analysis; however no such public
access planning has been conducted as part of this SMP amendment.
 The priority for water-dependent uses and public access over maintenance of views from
adjacent properties has been added per the Shoreline Management Guidelines.
 All location and design, and other standards for implementing the public access requirements
have been removed from the SMP (former section 23.90.080.B.8 through 23.90.080.B.17).
WCC 23.40 Shoreline Use and Modification Regulations
Shoreline Bulk Provisions – Buffers, Setbacks, Height, Open Space and Impervious Surface Coverage
Agriculture
 New agricultural uses are allowed in the CPMA shoreline environment designations, however
liquid manure storage facilities/spreading and animal feeding operations/confined animal
feeding operations (AFOs/CAFOs) are prohibited.
Aquaculture
 Siting standards for aquaculture operations near national wildlife refuge lands have been
deleted as they rely on outdated guidance from 1986.
 New standards related to commercial geoduck aquaculture have been added in response to
2011 Ecology rule changes.
 Application requirements now include a vegetation habitat survey with consultation from the
Washington Department of Fish and Wildlife (WDFW). In addition, an assessment of aquatic
species, including forage fish, and spawning and other lifecycle use of, or adjacent to the
proposed aquaculture site is now required.
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Aquaculture is an allowed use within the CPMA with exception of commercial net pens which
are prohibited. Geoduck aquaculture requires a CUP.
Marinas and Launch Ramps (formerly Boating Facilities)
 Standards for live-aboard vessels within marinas are now included.
 This section has been clarified to apply to public or quasi-public boat ramps and not to private
residential boat ramps which are prohibited in all shoreline environment designations.
 Launch ramps that are part of a marina now require a conditional use permit in the urban
conservancy and conservancy shoreline environment designations
 Marinas and associated launch ramps are now prohibited with the resource shoreline
environment designation.
 Marinas and associated launch ramps are prohibited in the CPMA environment designation.
Public launch ramps are allowed.
Commercial
 Water-oriented commercial development is allowed within the CPMA environment designation.
Non-water oriented commercial development requires a CUP.
Dredging and Dredge Material Disposal
 Dredging is now permitted to obtain fill for approved MTCA/CERCLA projects, and allowed as a
CUP for other types of restoration projects.
 This section now clarifies that regular maintenance of approved barge landing sites shall not be
considered dredging.
 Dredge disposal on shorelands, wetlands or a river’s channel migration zone is only allowed for
restoration or enhancement of shoreline ecological functions and processes through review of a
CUP.
 This section clarifies that dredge disposal at an approved DMMP site no longer requires a
shoreline permit consistent with legislative actions taken in 2019. As such, previous language
related to the DMMP review process has been stricken.
 Dredging is prohibited for new development in the CPMA shoreline environment designation,
but otherwise allowed through review of a CUP.
Fill and Excavation (formerly Landfill and Excavation)
 Language added to emphasize any necessary fill in shoreline jurisdiction must be located,
designed and constructed to protect shoreline ecological functions, including channel migration.
 Fill and excavation waterward of the OHWM is no longer allowed for the following purposes:
o Maintenance of lawfully established developments
o Development of shoreline stabilization projects, flood control, and instream structures.
 Fill associated with the cleanup and disposal of contaminated sediments as part of an
environmental cleanup plan is now allowed below the OHWM with a CUP.
 Fill for the purposes of creating land for residential development is prohibited.
Flood Hazard Reduction and Instream Structures (formerly Flood Control Works and Instream
Structures)
 Flood hazard reduction standards from the SMP Guidelines [WAC 173-26-221(3)] have been
added to this section.
 The use of revetments now only applies to public flood hazard reduction projects.
 The use of weirs or current deflectors are only permitted when necessary to protect public
infrastructure.
Forest Practices
 The SMP no longer prohibits new road construction on marine or lake shores where slopes
exceed 35 percent.
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The current limitation on timber harvest along feeder bluffs and landslide hazard areas is no
applicable.
 Timber harvest to convert forest land to other uses is allowed on shorelines of statewide
significance to the minimum necessary to accommodate the change of use.
 Per 2017 Ecology rule changes, this section has been clarified that timber cutting alone does not
represent “development” under the SMA and that only those forest practices that involve
development require review via a shoreline permit.
 Forest practices are no longer prohibited within the urban, urban resort, urban conservancy or
shoreline residential shoreline environment designations.
 Forest practices within shorelines of statewide significance now require a CUP.
 Forest practices within a conservancy shoreline environment designation no longer have to
comply with critical area buffers/setbacks.
 The caveat that forest practices within a natural shoreline environment designation must be
consistent with the purposes of such an SED have been removed. The CUP requirement remains.
Industrial and Port Development
 This section now applies to industrial and port developments within the CPMA.
 This section has been clarified to require consideration of public access for both water-oriented
and non-water-oriented development.
 New siting criteria for marine rail systems has been added.
 The expansion of existing legal fossil fuel refinery operations and/or transshipment facilities are
now only permitted in the Urban and Rural SEDs. A CUP is required in the Resource, Aquatic and
the CPMA SEDs. Such expansions are prohibited in all other areas.
 New or expanded, existing legal renewable fuel refinery operations and/or transshipment
facilities are now permitted only in the Urban and Rural SEDs. A CUP is required in the Resource,
Aquatic and CPMA SEDs. These uses are prohibited in all other areas.
Cherry Point Management Area
 New standards for “Fuel Uses – Shoreline Permits and Requirements” has been included as a
placeholder until the Whatcom County Council adopts final amendments related to fossil fuel
development and expansion. Existing fossil fuel refinery/transshipment facilities may be
expanded, and new or expanded renewable fuel refinery/transshipment facilities require review
through a CUP within the CPMA.
 Liquid manure storage facilities, spreading of liquid manure and animal feeding operations are
prohibited within the CPMA.
 New piers within the CPMA are now limited to those in operation as of January 1, 1998.
 Any fill or excavation waterward of the OHWM requires review of a CUP.
Land Division
 This is an entirely new section that was moved from the residential use sections of the existing
SMP.
 All land divisions must be configured to avoid significant vegetation removal and shoreline
modification when developed in the future.
 Clustering and other low impact development techniques to minimize physical and visual
impacts on shorelines “may” now be required. The existing SMP uses the term “shall” be
required.
Mining
 A prohibition on the use of siphon technologies for in-water mining activities per RCW 90.48
have been added to this section.
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The requirement to demonstrate that mining must be dependent upon a shoreline location
prior to authorization has been removed.
 The applicability of shoreline jurisdiction to lakes created by mining operations that exceed
twenty-acres in size as been removed.
 Specific requirements for mining applications have been deleted and replaced with a general
reference to requirements found in RCW 90.44 (Surface Mining) and RCW 77.55 (Construction
Projects in State Waters).
 New standards for mining below the OHWM of rivers and streams has been added consistent
with the SMP Guidelines.
 Specific standards for open pit mining within floodplain areas has been deleted. The includes
requirements that such mining take place outside of channel migration zones, design
requirements for mining ponds to eliminate fish stranding and eutrophication, the
demonstration that channel avulsion or stream flow changes will not occur as a result of mining,
a requirement that equipment be floodproofed, and a demonstration that mining will not have
adverse impacts on fish resources, water quality, recreation resources or adversely impact a
streams natural capacity to erode, shift, accrete, and/or flood.
 Mining in the CPMA requires a CUP.
Moorage Structures (Formerly Moorage, Docks, Piers and Mooring Buoys)
 Marine rail systems are now allowed when no other moorage structures exist and with minimal
use of pilings. Marine rails are limited to 20-feet in length from the OHWM.
 The dimensional standards for new moorage structures has been substantially overhauled. For
docks, the length is no longer capped at 40 to 60 feet but rather the minimum necessary to
reach a maximum water depth of 5.5 feet below the OHWM.
 Ells are now allowed with a maximum width of six feet.
 Fingers are now allowed with a maximum width of 2 feet.
 All moorage structures now have a maximum overall surface area limitation based on whether
the structure is for individual or shared use. This limitation can be exceeded only when
necessary to reach specific depths.
 Floats are now required to have 30 to 50 percent functional grating depending on size.
 Marine docks must be located at least six feet above the bed at the landward end of the
structure.
 Standards for the type and orientation of required grated decking have been added.
 A 10% or 48-square foot threshold for dock repairs now triggers the need to replace solid
decking with grated decking within the area of the proposed repair.
 Riprapped or bulkheaded fills are now only allowed for public projects through review of a CUP.
 Pilings must now be spaced no closer than 20-feet.
 Float tubs must now be fully enclosed to prevent breakup of float materials to the water.
 Floatation components shall not be placed below required grated decking.
 New standards associated with piling replacement have been included.
 Moorage pilings are now addressed in the SMP and are limited to two for vessels that exceed
the length of the float.
 Overhead wiring or plumbing on docks is prohibited.
 New maximum width requirements for landings, stairways, or steps are now capped at 4 to 6
feet depending on the number of dock users.
 New standards specific to marine docks have been added related to float anchoring, allowance
of an access float limited to 6 by 10 feet to allow access during tidal cycles when the moorage
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float is perpendicular to the pier/ramp, limitation of floats above +5 MLLW and use of float
stops to avoid grounding during low water conditions.
 Standards for mooring buoys have been updated to include a requirement to identify the
location of the buoy anchor as part of the permit review, a requirement for a midline float to
avoid anchor lines contacting the bedlands, specifics on the types of anchors allowed,
requirements for minimum swing distances to other structures, and limitations on new mooring
buoys in threatened or closed shellfish harvesting areas.
 Platform lifts are now specifically allowed in the SMP in lieu of a standard accessory float.
 Applicants must now demonstrate that alternative moorage, such as mooring bouys or a dock
sized to accommodate a tender, are not adequate or feasible before a new individual dock can
be authorized in freshwater. The requirement already exists within marine waters.
 Shared use dock standards have been clarified to allow multiple accessory structures depending
on the number of users.
Residential
 The standards associated with single-family development on nonconforming lots has been
overhauled and is now a new section within this chapter. Changes include the following:
o The maximum 2,500 square foot building area no longer includes the entire area that
will be disturbed to construct the residence and appurtenant developments. It now
includes only the constructed developments including the house, sidewalks, driveway
and other appurtenant developments.
o The 2,500-square foot building area no longer includes lawn and landscaping. Now an
additional 500-square feet of lawn and landscaping is allowed if located as far from the
shoreline as feasible
o This provision can now be utilized within alluvial fan hazard areas.
o Prescriptive mitigation standards for buffer enhancement through this process have
been removed and replaced with general standards that state that all areas outside of
the approved building area shall be “optimized to provide the maximum shoreline
ecological functions and ecosystem wide functions.”
o “Accessory utilities” may be allowed within buffer areas according to applicable critical
area provisions incorporated by reference into the SMP.
 Consideration of public access no longer applies to all multi-unit residential development.
Instead, public access is required for only multi-family developments greater than 4 units.
Specific standards for public access in this situation have also been added.
Restoration and Enhancement
 A reference to the SMP relief mechanism associated with select shoreline restoration projects
has been added consistent with WAC 173-27-215.
Shoreline Stabilization
 WDFW’s Marine Shoreline Design Guidelines are not referenced for design of new shoreline
stabilization.
 A conditional use permit is no longer required to consider new shoreline stabilization in support
of non-water-dependent development, including single-family residences. The requirement that
such stabilization be allowed only when erosion threatens reasonable use of the property has
also been deleted.
 The requirement that publicly financed or subsidized shoreline stabilization provide appropriate
public access has been revised for consistency with the SMP Guidelines.
 Shoreline stabilization in the form of revetments are now prohibited with the exception of
water-dependent and public infrastructure projects which required review via a CUP.
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Signs


The existing prohibition on use of gabion baskets has been lifted on all freshwater shorelines.
Such forms of stabilization now require review via a CUP.
The clarification that bluff stabilization walls also require a demonstration of need through a
geotechnical report has been deleted.
New standards for who can design new shoreline stabilization measures has been added.
Clarifications have been added on other agency permit requirements/conditions, and the
interaction between shoreline stabilization and shoreline restoration have been added.
A prohibition on the stabilization of vacant lots without an existing primary structure, and use of
waste materials has been added.
A new threshold for when repair of an existing stabilization structure constitutes replacement
has been added.
Replacement of existing stabilization shall now be reviewed as new stabilization, however such
structures can still be replaced with similar structures based on a demonstration of need
through a geotechnical report. In addition, soft shoreline stabilization must be considered
before in-kind replacement.
Redundant standards with sign requirements found in the zoning ordinance have been removed
with a reference to WCC Title 20- Zoning.

Utilities
 Clarification added that the utility regulations not apply to certain “accessory utilities” as
defined in WCC 23.60.
WCC 23.50 Nonconforming Uses, Structures, and Lots (formerly Applicability and Nonconforming
Uses)
Nonconforming Uses
 The ability to change from one nonconforming use to another nonconforming use is now
prohibited.
 Nonconforming structures that are not maintained in a usable condition, or in situations where
the OHWM has established landward of the structure, are now considered abandoned/derelict
and can no longer be continued.
 The reconfiguration of existing nonconforming docks through review of a CUP has been
removed.
 The permit process to replace a nonconforming structure containing a nonconforming use
following unintentional damage/destruction must now be commenced within 12-months
instead of 18-months.
 A new section addressing replacement of nonconforming structures that are intentionally
demolished has been added.
 The expansion of nonconforming single-family residences no longer requires review through a
CUP; however now such expansions cannot result in a total building area greater than 2,500
square feet. Nonconforming residences that are larger than the maximum 2,500 square foot
building area, may seek a one-time expansion of the building footprint up to 500-square feet if
additional demonstrations can be met.
WCC 23.60 Definitions
 Some definitions throughout this section have been eliminated if they are already defined in the
CAO, as adopted by reference as part of the SMP, or are already defined and applicable through
Title 20 – Zoning..
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The definition of “Accessory development” has been deleted and now defaults to the zoning
definition of the Zoning Ordinance.
“Accessory structure” has been clarified to not include developments that share a common wall
with an existing primary residential structure. Such developments are now considered part of
the primary structure.
The definition of “Agricultural activities” has been clarified to state that new structures or
activities that bring a new area into agricultural use are not part of this definition.
“Anadromous fish” definition has been removed since there is no reference to this term in the
SMP.
The definition of “Appurtenance” has been clarified to include on-site septic systems. The
definition also clarifies that grading and fill waterward or the OHWM or within wetlands is not
consistent with this definition.
The definition of “Aquaculture” has been amended for consistency with the definition found in
the SMP Guidelines.
“Aquaculture practices” has been deleted as the term is not used within the body of the SMP.
The terms “Archaeological object” and Archaeological resource/site” have been removed and
replaced as part of new definitions for “Cultural resource” and “Cultural resource site” per
recommendations by DAHP and LNTHPO.
The term “Archaeology” has been removed as it is already defined in the Zoning ordinance.
The definition of “Average grade level” has been rewritten for clarify.
The definitions of “Backshore” and “Barrier Beach” have been rewritten to add more detail.
The definition of “Bioengineered shoreline stabilization has been replaced with a new definition
for “Shoreline stabilization, soft treatment” and “Shoreline stabilization, bioengineered”.
The terms “Boathouse”, “Boat ramp”, “Boat lift”, “Canopy”, “Dock”, “Ells” “Gangway”, “Launch
rail” and “Launch ramp”, “Moorage buoy”, Moorage structure”, “Lift”, “Moorage pile or piling”,
and “Pier”, “Recreational floats”. have been consolidated into the definition of “Moorage
Structures”.
The definition of “Bulkhead” has been modified to remove revetments and seawalls as examples
of such structures.
The definition of “Commercial development” has been modified to no longer include bed and
breakfasts and short term rentals. These uses are now part of the amended definition of
“Residential development”. The definition changes relate to a 2016 County Council action
associated with short-term rentals. An SMP amendment was conditionally-approved but never
adopted by County Council. Instead, the County elected to incorporate those changes into this
amendment. Also included are new definitions for “Bed and breakfast”, “Short-term rentals”,
and “Vacation Rental Unit” as part of the 2016 amendments.
A definition for “Critical saltwater habitat” has been added.
“Date of filing” is now defined consistent with Ecology rule changes made in 2017.
New definitions for “Department” and “Department of Ecology” have been added.
The definition of “Development” has be reworded and clarified to not include the dismantling or
demolition of structures only.
A new definition of “Director” replaces the term “Shoreline Administrator”.
The definition of “Dredging” has been modified to no longer apply to regular maintenance of
approved barge landing sites.
“Drift sill” is now defined.
The definition of “Emergency activities” has been revised to include more detail consistent with
WAC 173-27-040.
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The definition of “ Essential public facilities” now includes secure community transition facilities
per RCW 71.09.020.
The definition of “Fill” has been amended to include placement of material below the OHWM or
within wetlands for consistency with the SMP Guidelines.
The definition of “Float” has been expanded to include stand-alone structures for boat moorage,
swimming and diving.
New definitions have been added for “Fossil fuels”, Fossil Fuel Transshipment Facility”, “Fossil
Fuel Refinery”, “Renewable biomass”, Renewable fuel”, “Renewable Fuel Refinery” and “Small
Fossil or Renewable Fuel Storage and Distribution Facilities” pursuant to the Whatcom County
Council’s pending draft fossil fuel zoning amendments.
The terms “Forest Land” and “Forest Practices” have been removed as they are defined in Title
20- Zoning.
The definition of “Geotechnical report or geotechnical analysis” has been replaced by
“Geotechnical assessment” and now just refers to where it applies to select CAO provisions.
“Gross floor area” has been removed as it is no longer used in the SMP.
The definition of “Hazard tree” has been deleted with a reference to the CAO definition. This
was originally proposed through a locally-initiated SMP amendment submitted to Ecology in
2019. The revision is now being incorporated into this SMP Periodic Review.
The definition of “Height” has been expanded to clarify that antennas, chimneys, etc. are not
subject to the definition unless obstruction of views from neighboring residences would result.
The revised definition also clarifies that moorage structure heights be measured from OHWM.
The definition of “Hydric soil” has been updated for consistency with the CAO.
“Impervious surface” has been removed since it is defined by Title 20 – Zoning.
The definition of “Industrial development” and “Port development” have been modified to
exclude fossil or renewable fuel refineries or transshipment facilities per the Whatcom County
Council’s draft fossil fuel amendments.
The definition of “Lot” and Lot area or lot size” have been removed as they are already defined
in Title 20- Zoning.
The term “Major development” has been deleted as it is no longer used.
Multi-family dwelling” and “Native vegetation” have been removed as it is defined in Title 20 –
Zoning.
The definition of “Nearshore habitat” has been replaced with a new definition of “Nearshore or
nearshore zone”.
The definition of “Nonconforming lot” eliminates the 20,000 square foot requirement and is
now defined as any lot that contains less than the required width, depth or area due to
subsequent changes in the SMP.
The definitions of “Nonconforming use” and “Nonconforming structure” have been revised to
be consistent with Ecology rule amendments in 2017.
“Responsible party or party responsible” is now defined.
The definition of “Revetment” has been rewritten and now has a more specific meaning than
the previous, more general definition.
New definitions related to shoreline stabilization have been added including “Shoreline
stabilization, bioengineered”, “Shoreline stabilization, nonstructural”, “Shoreline stabilization,
replacement”, “Shoreline stabilization, soft treatment”, “Shoreline stabilization, hard structure”,
“Shoreline stabilization, hybrid structure”, “Shoreline stabilization, new” and “Shoreline
stabilization, structural”.
A definition for “Standing” is now included in the SMP.
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The definition of “Substantial development” has been amended to reference exceptions to the
SMA per legislative amendments made in 2016 and 2017.
New definitions for “Accessory utilities”, “Local utilities”, and “Regional utilities” have been
added.

Whatcom County Code Title 16.16 – Critical Areas Ordinance
Concurrent with the periodic review of its SMP, Whatcom County proposed changes to its Critical Areas
Ordinance. Note that not all of the changes to WCC 16.16 are incorporated as part of the SMP, and as
such, only the following substantive changes are applicable within shoreline jurisdiction:
WCC 16.16.225 General Regulations (formerly Regulated Activities)
 Alterations of Type III and IV wetlands with low habitat scores is now allowed for new
commercial developments within urban growth areas.
 New language requiring consideration of ecological connectivity and habitat corridors be
considered has been added.
 General language associated with mitigation sequencing has been expanded to include an order
of preference associated with vegetation clearing avoidance.
WCC 16.16.235 Activities Allowed With Notification
 This section has been clarified that if any of these activities within shoreline jurisdiction required
a shoreline permit or statement of exemption, as applicable.
 New standards associated with approved vegetation pruning and removal, as well as hazard tree
removal and mitigation have been added.
 Standards for clearing and thinning for the purposes of view enhancement have been added and
revised. The updated standards require consideration of pruning and limbing in areas
dominated by non-native vegetation and now prohibit tree removal regardless of size.
WCC 16.16.250 Critical Areas Review Process (formerly Submittal requirements and Critical Areas
Review Process
 Review of critical areas within 300-feet of a proposed project is now required.
WCC 16.16.255 Critical Areas Assessment Reports
 Habitat Management Plans have been added to the list of elements required in a critical area
site assessment when applicable.
 Critical area assessment reports shall now require the identification of impacts on habitat
corridors, ecological connectivity, and habitat for salmon and forage fish.
 Greater detail has been added to what should be considered in an alternatives analysis.
WCC 16.16.260 General Mitigation Requirements
 New standards have been added to allow off-site and in-kind, and on-site and out-of-kind forms
of mitigation within the same watershed in addition to the preferred form of mitigation which is
on-site and in-kind.
 Mitigation monitoring reports are now a minimum of five-years with the ability of the Director
to reduce down to three years following review of the year-three monitoring report.
 Mitigation monitoring is now at the discretion of the Director and no longer an outright
requirement.
WCC 16.16.265 Critical Area Protection Measures
 Building setbacks from critical areas and/or buffers have been modified to allow reduction by
the Director when a shorter distance is determined to accomplish the same intent to avoid
conflict with tree branches and/or critical root zones of existing and/or planted trees within the
16
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buffer. Decks allowed within the setback areas now must be less than 30-inches in height, and
utilities including wells, septic systems, and propane tanks up to 500 gallons are now allowed
within the building setback.
 Standards for protection of existing trees during construction activities have been added.
WCC 16.16.320 Geologically Hazardous Areas – Protective Standards (formerly General Standards)
 Stormwater management requirements must use low impact development techniques unless
demonstrated to be infeasible.
WCC 16.16.325 Landslide Hazard Areas - Use and Modifications (formerly Landslide Hazard Areas –
Standards)
 The Director can now prescribe a minimum landslide hazard area setback in accordance with
adopted building codes. This would be in addition to setbacks recommended by a qualified
professional.
WCC 16.16.355 Erosion Hazard Areas – Use and Modifications (formerly Erosion Hazard Areas –
Standards)
 The Director can now prescribe a minimum erosion hazard area setback in accordance with
adopted building codes. This would be in addition to setbacks recommended by a qualified
professional.
WCC 16.16.375 Geologically Hazardous Areas – Review and Reporting Requirements
 More detail has been added regarding what must be addressed in a geologic hazards
assessment report.
WCC 16.16.430 Frequently Flood Areas – Review and Report Requirements
 The requirement for a critical areas assessment report can now be waived when both the
Director and the Public Works Department determine that FEMA requirements for a habitat
assessment are not triggered.
Article 6 Wetlands
 An alternatives analysis is now required to determine the least impactful construction or
installation method when utility development is proposed within wetlands or their buffers.
Article 7 Fish & Wildlife Habitat Conservation Areas (HCAs)
 An alternatives analysis is now required to determine the least impactful construction or
installation method when utility development is proposed within HCAs or their buffers.
 On-site septic systems are now allowed anywhere within a Fish and Wildlife Habitat
Conservation Area (FWHCA) buffers The existing SMP restricts OSS to the outer 50% of FWHCA
buffers.
 Trail construction within HCAs and their buffers may now exceed the maximum widths if
necessary to meet Americans with Disabilities Act requirements. Trails must also be designed to
avoid the removal of significant trees. The limitation of trails to the outer 25% of buffers has
been relaxed if the trail segment is necessary to provide educational opportunities.
 Residential accessory structures that are water-oriented may now be located within the HCA
buffer up to 10% of the buffer area or 500-square feet whichever is less, and may occupy up to
20% of the linear length of shoreline. In order to be eligible for this buffer encroachment, 75% of
the existing buffer must either be vegetated or planted with native species to a minimum depth
of 15-feet landward of the OHWM.
 New buffer standards have been added specific to timber harvest proposals through a
Conversion Option Harvest Plan (COHP) or a Class IV General Forest Practices Application (FPA).
The system eliminates prescriptive buffer requirements for a flexible system based on a
functional analysis and shore type.
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Buffers have been increased on shoreline stream systems from 150-feet to 200-feet based on
National Wildlife Federation v. FEMA (Federal District Court Case No. 2:11cv-02044-rsm; NMFS
Doc. #2006-00472). Non shoreline streams located within shoreline jurisdiction have also
increased from 100-feet to 150-feet if fish bearing.
 Mitigation standards now refer to the Army Corps of Engineers Regional General Permit 6 for
projects with impacts to inland marine waters.
 Mitigation ratios are now set by the timing of installation. If installation occurs within one year,
the ratio is 1:1. If installation occurs after one year, the ratio is 1.25:1. Mitigation rations of
after-the-fact review of project impacts may be up to 2:1.
Article 9 Definitions
 The definition of “Accessory structure” has been clarified to not include structures that share a
common wall with a primary structure.
 The definition of “Clearing” has been modified to include cutting, felling, thinning, flooding,
killing, poisoning, girdling, uprooting and burning.
 A new definition for “Critical facilities (essential facilities)” has been added.
 The definition of “Development” has been amended to match the definition found in the SMP.
 The definitions of “Floodplain” and “Floodway” have been updated to be consistent with the
SMP Guidelines.
 The definition of “Low-intensity land use” and “Moderate intensity land use” have been
modified for consistency with Ecology’s guidance related to wetlands.
 A new definition for “Retroactive permit” has been included.
 A new definition for “Special Flood Hazard Area (SFHA)” has been added.
 “Substantially developed surface” is now defined.
 The term “Technical administrator” has been deleted as it is now been replaced with “Director”.
 The definition of “Waters of the state” or “state waters” has been revised for consistency with
RCW 90.48.020.

Public Comment
The County and Ecology held a joint local/state comment period on the proposed periodic review
amendment following the procedures outlined in WAC 173-26-104. The comment period began on
March 12, 2021 and continued through April 12, 2021. A joint public hearing before the Planning
Commission was held virtually via Zoom on April 22, 2021.
A total of seventeen (17) written comments were received during the comment period and seven (7)
verbal comments were made at the public hearing. Comments were received by Miller Environmental
Services, RE Sources, Taylor Shellfish Farms, Building Industry Association of Whatcom County, Phillips
66, Western States Petroleum Association, Ashton Engineering, Whatcom County Marine Resource
Committee, Petrogas and eight (8) members of the public.
The County compiled these comments and prepared a comment summary and response matrix included
as Attachment 2. Also included in Attachment 2 are the county’s responses to public comments received
during a 2018 locally-initiated SMP amendment that has now been incorporated within this periodic
review amendment. The amendment was related to a change in the definition of “Hazard Tree” for
consistency between the CAO and SMP.
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The summary demonstrates the County considered all comments, and as a result made several changes
to the SMP amendment as referenced in Appendix B. Additional discussion is provided below on a
subset of topics raised:
Non-applicable CAO Provisions
A bulk of the comments submitted were related to concerns with amendments to CAO provisions that
do not apply within shoreline jurisdiction (reasonable use, administrative variance review, 4,000 square
foot buffer impact allowance, regulation of Type O waters, etc.). These CAO sections are specifically
barred from incorporation into shoreline jurisdiction and as such, these comments were not addressed
by Ecology.
Sea Level Rise
Several commenters brought up the need for the County to address climate change, and specifically sealevel rise within its updated SMP. In response, the County identified several changes addressing sea level
rise within the SMP at the policy level, but does not plan to add regulatory provisions addressing this
topic within this amendment. In its response to comments, the County explains that they are a
participating agency in a United States Geological Survey (USGS) Coastal Storm Modeling System
(CoSMoS) study for the region. The CoSMoS study will help inform predicted sea level rise in coastal
areas of Whatcom County as well as its impacts to flooding on the Nooksack River. Whatcom County
plans to use this information to conduct a formal sea-level rise risk and vulnerability assessment prior to
developing regulations and is currently seeking grant funds to conduct such a study.
Ecology agrees climate change and related effects are important topics. The agency is actively engaged
at the statewide level in work being done on climate change and sea level rise. The Shoreline
Management Act (SMA) and the Shoreline Master Program (SMP) Guidelines contain no explicit
requirements for SMPs to address climate change or sea level rise. However, they require local
jurisdictions to take into account scientific and technical information pertinent to shoreline
management issues. The Guidelines require local governments use “the most current, accurate and
complete scientific and technical information available” [WAC 173-26-201(2)(a)]. The Guidelines also
encourage local governments to consult Ecology’s guidance for applicable new information on emerging
topics such as sea level rise [WAC 173-26-090(1)].1
Ecology finds addressing these topics within the community, and more specifically in a local SMP, is
currently left to the discretion of each city and county. Nonetheless, Ecology is seeing increased interest
in discussing these issues. Some communities have chosen to address these issues through their
comprehensive plan or through other regulatory codes, such as flood hazard ordinances. In most cases,
the addition of climate change policies and regulations to a shoreline master program are a result of a
community-wide effort, considering the entire geography of the place, and not limited to the
comparatively narrow shoreline jurisdictional area. This comprehensive approach has led to more fully
integrated responses to these risks within and outside of shoreline jurisdiction in those communities.
Ecology finds that the County has considered the comments related to climate change and sea level rise
and has chosen to postpone making regulatory changes while technical studies are still being completed.
SMP policies have been included within the SMP within this amendment and establish a firm framework
in which future regulations will implement.

1

See SMP Handbook Appendix A https://apps.ecology.wa.gov/publications/parts/1106010part19.pdf
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Riparian Buffers
Numerous commenters expressed concerns that the County’s riparian buffers should be increased to be
consistent with recent guidance published by the Washington State Department of Fish and Wildlife
(WDFW). The WDFW riparian ecosystem management recommendations prescribe that buffers should
be based on the 200-year Site Potential Tree Height (SPTH).
The current riparian buffer provisions of the SMP were adopted during the County’s Comprehensive
SMP Update after extensive public review and comment, supported by a technical review committee
and Shoreline Inventory and Characterization. Currently, habitat conservation area buffers apply a
prescriptive 150-foot buffer to all shoreline streams and a 50 to 100-foot buffer, based on fish presence,
for all non-shoreline streams that flow through shoreline jurisdiction. These buffers presume the
presence of a dense vegetated community adequate to protect the ecological functions and values at
the time of the proposed activity. In situations where existing buffer areas lack adequate vegetation, the
County has the authority to increase the standard buffer or require buffer enhancement. Buffers in
Whatcom County are measured from the OHWM, however where a channel migration zone (CMZ) is
identified, the buffers are applied from the CMZ.
Through this amendment, the County has amended its buffer scheme for consistency with the decision
in National Wildlife Federation v. FEMA (Federal District Court Case No. 2:11cv-02044-rsm; NMFS Doc.
#2006-00472). The County has also adopted the Washington Department of Natural Resources stream
typing system, and will now apply 200-feet buffers for all shoreline streams, 150-foot buffers for all
other fish-bearing streams, and maintain the 50-foot buffer requirement for all non-fish-bearing streams
flowing through shoreline jurisdiction. Whatcom County has also incorporated the entire 100-year
floodplain into shoreline jurisdiction based on recently updated mapping completed by FEMA.
In its response to comments, the County points out that its amended buffers are overall consistent with
WDFW’s riparian guidance as applied in Whatcom County. The County’s responses were completed
while WDFW’s guidance was still in draft form, and based on that version, the County concluded that
their proposed 200-foot buffers on shoreline streams were just under WDFW’s recommendation at 208feet.
Ecology finds that the County considered these comments but made no changes at the time of this
initial determination. The County’s revised approach to protecting riparian buffers increases protections
already in place and will achieve no net loss of shoreline ecological functions consistent with the SMA
and SMP guidelines.

INITIAL DETERMINATION
Ecology is required to review all SMPs to ensure consistency with the Shoreline Management Act (SMA)
and implementing rules including WAC 173-26, State Master Program Approval/Amendment Procedures
and Master Program Guidelines. WAC 173-26-186(11) specifies that Ecology “shall insure that the
state’s interest in shorelines is protected, including compliance with the policy and provisions of RCW
90.58.020.”
Based on review of the proposed amendments to the SMP for consistency with applicable SMP
Guidelines requirements and the Shoreline Management Act, and consideration of supporting materials,
including public and agency comments in the record submitted by the County, Ecology has determined
20
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that the proposed amendments, subject to Ecology’s required and recommended changes (itemized in
Attachment 1), are consistent with the policy standards of RCW 90.58.020 and RCW 90.58.090 and the
applicable SMP guidelines (WAC 173-26-171 through 251 and .020 definitions.

Next Steps
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Consider the changes recommended by Ecology as required and recommended to resolve the
issues identified within Attachment 1. Please let me know if you would like to discuss alternative
language or different approaches for resolving these issues.
If these issues are resolved prior to local adoption, we anticipate being able to approve your SMP
Periodic Review amendment “as submitted” promptly after formal submittal is provided
consistent with WAC 173-26-110.
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Attachment 2: 2020 Whatcom County SMP Periodic Review Amendment – Public Comment Summary
The following comments were received during the joint public comment period between March 12, 2021 and April 22, 2021. In addition, public comments received at the joint public hearing
are also included below:
Comment
#
MES43

Commenter

Date

Ed Miller, Miller
Environmental Services

4/12/21

Section
16.16.270 &
16.16.273

Comment Summary
These sections are a complete rewrite of reasonable use procedures and would require a
variance (minor and major variance) before reasonable use would apply.
Current Code: Reasonable use provisions are currently considered prior to a variance
application. A variance application is time-consuming, more expensive, and requires
review/approval by the hearing examiner with a public hearing. Per 16.16.270.C.1 only
reasonable use exceptions for single-family residential building or for other development
proposals that would affect only buffers, but not critical areas themselves (e.g., wetlands and
streams), shall be processed administratively. Other applications that directly impact critical
areas, with the exception of single-family residential, currently have to apply for a variance
application. If an applicant currently wants to propose a larger footprint than the allowed 4,000
square feet under reasonable use, they could also apply for a variance.
Suggested Change: Strike the proposed changes to reasonable use and variance procedures.
Return to the current language. Also, add bolded language to section 16.16.270.j. The project
includes mitigation for unavoidable critical area and buffer impacts in accordance with the
mitigation requirements of this chapter – or if the mitigation requirements cannot be met, to
the maximum extent feasible on the property.
Rational for suggested change: The proposed change is a significant alteration to the code and
process. A significant number of previously designated reasonable use projects, processed
administratively, would need to go to the hearing examiner. This will significantly increase
costs and time to applicants for simple single-family construction or projects with only buffer
impacts – as the current code requires an open public hearing for anything more complex. This
will also create more uncertainty as to what will be allowed when a property is encumbered
with critical areas and buffers. It should also be remembered, that reasonable use scenarios
have increased significantly over the last four years as the result of larger buffers occurring on
properties since 2017 – the result of utilization of updated Ecology wetland rating forms and
guidance. Generally, critical areas, primarily wetlands, have not changed but buffers have
become significantly larger.
The change to section j is included so that applicants aren’t required to purchase another
property for mitigation – which has been required in some cases, precluding any development
at all (even for buffer impacts).
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Whatcom County Response
Our Hearing Examiner has questioned our current schema, in particular
why he isn’t the final decision maker, as the current code allows an
administrative determination to be made after a quasi-judicial decision,
and in the hierarchy of permitting, applicants should have to exhaust
any administrative remedies before seeking a quasi-judicial decision.
Staff is proposing that reasonable use exceptions be the last method of
altering standards to allow reasonable economic use of constrained
property, and that they be decided upon by the Hearing Examiner (see
16.16.270 Reasonable Use Exceptions).
In this schema, the degree to which one can vary standards while
providing the least amount of mitigation moves up a level at each step,
with the Hearing Examiner making the tougher decisions through a
quasi-judicial process. This would return the reasonable use exception
to truly the last effort of avoiding a taking.
However, to counter the additional time and cost of this process, staff is
also proposing to create a new category of variances, called minor
variances (16.16.273 Variances). They would be limited to variances
for a 25% to 50% reduction of critical area buffers (when mitigated and
they meet certain criteria) but would address most of the instances that
reasonable use exceptions are currently applied for. We believe that
overall, these changes would significantly reduce the number of cases
having to go to the Hearing Examiner and cost less to the citizens of
Whatcom County overall.
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Ed Miller, Miller
Environmental Services

4/12/21

16.16.620(D) &
16.16.720(D)

Draft Code: Private Access. Access to existing legal lots may be permitted to cross Category II,
III or IV wetlands or their buffers, provided the access meets the following... And. Private
Access. Access to existing legal lots may be permitted to cross habitat conservation areas if
there are no feasible alternative alignments.

This formerly proposed language has already been stricken and
reverted to the original language in the more recent versions of Exhibit
F (4/5/21)

Current Code: Access to private development sites may be permitted to cross Category II, III or
IV wetlands or their buffers, provided…
Suggested Change: Strike the change and keep the current language, both wetland and HCA
sections.

MES45

Ed Miller, Miller
Environmental Services

4/12/21

16.16.640(A)(5)

Rationale for suggested change: This section as modified implies that no new lots could be
created (subdivided) if a road would be needed to cross through a wetland or buffer or habitat
conservation areas. Access to large areas of unencumbered property could be restricted if one
small wetland or its buffer would need to be impacted to access a development area. For
example, creating new lots in unencumbered areas (no critical areas) per the underlying
zoning might not be allowed on a 40 acre property if the crossing of a non-fish stream or the
outer portion of a buffer was required.
Draft Code: Buffer Width Increasing: The Director may require the standard buffer width to be
increased by the distance necessary to protect wetland functions and provide connectivity to
other wetland and habitat areas for one of the following:
(5) When a Category I or II wetland is located within 300 feet of:
a. Another Category I, II or III wetland; or
b. A fish and wildlife HCA; or
c. A type S or F stream; or
d. A high impact land use that is likely to have additional impacts.

Staff believes this addition better reflects DOE guidance and Council’s
direction to improve connectivity.

Suggested Change: Strike the new, added section (5).
Rationale for suggested change: This added provision, not in the current code, allows staff to
extend any Category II wetland buffers out to 300 feet – if another wetland or HCA is within
300 feet. HCA’s include mature forest, priority snags (logs on the ground, 20 feet long, 12
inches wide), streams, etc.

MES46

Ed Miller, Miller
Environmental Services

4/12/21

16.16.640(B)(2) &
16.16.745(B)(2)

The intent of this appears to be to increase buffers if adjacent critical areas are present.
However, this is already accounted for in the wetland rating form. The habitat score, which
drives the buffer width, is scored higher if habitat conservation areas are within 330 feet. The
proposed draft change seems redundant when these factors are already utilized in determining
the buffers in the current code - based on the wetland rating form. If the intent is also to protect
habitat corridors, then it is also redundant, as these are already protected in the habitat
conservation section of the code – State priority habitat “Biodiversity areas and corridors”.
Draft code. Buffer Width Averaging: In the specified locations where a buffer has been reduced
to achieve averaging, the Director may require enhancement to the remaining buffer to ensure
no net loss of ecologic function, services, or value.
Suggested Change: Strike the proposed change.
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This formerly proposed language has already been stricken and
reverted to the original language in the most recent version of Exhibit F
(4/5/21)
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MES47

Ed Miller, Miller
Environmental Services

4/12/21

16.16.640(C)(1)(c)

Rationale for Suggested Change: This section effectively eliminates the intent of buffer
averaging and converts it to buffer reduction by requiring mitigation in the form of added
plantings. Buffer averaging is an important and simple way to allow more flexibility for property
owners that need to make minor buffer adjustments. This section will also reduce consistency
and predictability (each staff member could apply this differently), and will increase the cost for
simple projects by requiring plantings, monitoring, bonding, etc. by thousands of dollars.
Additionally, the Director already has the ability to require plantings in a wetland or HCA buffer
where it lacks adequate vegetation under 16.16.630.D or 16.740.B.1, making this code
addition redundant.
Buffer Width Reduction draft code: The buffer shall not be reduced to less than 75% of the
standard buffer.

Staff believes this amendment better reflects DOE guidance.

Current Code: Allows for a Category IV wetland buffer to be reduced by up to 50% or 25 feet,
whichever is greater.
Suggested Change: Restore prior language to allow for up to 50% reduction (or 25 feet) for
Category IV wetlands.

MES48

Ed Miller, Miller
Environmental Services

4/12/21

16.16.710(C)(1)(a)(v)
& 16.16.740(B)

Rationale for Suggested Change: The existing code section allows for up to a 50% (or
minimum of 25 feet) reduction of a Category IV wetland buffer, while higher category wetlands
are restricted to a 25% reduction. Under the draft buffer averaging section, Category IV
wetlands are still allowed up to a 50% reduction. This proposed change will remove flexibility
for property owners for the lowest category of wetlands.
Draft Code: Type O waters include all segments of aquatic areas that are not type S, F, or N
waters and that are physically connected to type S or F waters by an above-ground channel,
system, pipe, culvert, stream or wetland. And 16.16.740.B. Type O Buffer = 25 feet.
Current Code: Not present in the current code.
Suggested Change: Strike this addition of Type O waters and associated 25-foot buffer. Return
the prior designation of Natural Ponds to the buffer Table requiring a 50 foot buffer.
Rationale for Suggested Change: The definition of Type O waters will include ditches and
artificial ponds that eventually drain to a fish stream. This will include most of the ditching and
artificial ponds in Whatcom County. This will in effect place 25-foot buffers in any front yard
along a road with a County ditch – creating protected critical areas buffers along most property
road frontage. Any time the County public works excavated new ditching, or extended existing
new ditching, they would also be creating new critical areas and encumbering adjacent
properties with a buffer for a resource that the County created. This seems problematic and
overreaching. Ditching provides a function to control and direct stormwater. The department of
Ecology has no recommendations designating artificial ditches as critical areas or for placing
buffers on artificial ditching. This would create a new critical area, most of which are within
County rights-of-way. Additionally, most of the ditches outside of road right of ways are
agricultural in nature and created prior to the growth management act and the clean water act.
Additionally, Type O waters do not correlate with Washington State water typing.
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This formerly proposed language has already been stricken and
amended in the most recent version of Exhibit F (4/5/21)
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Ed Miller, Miller
Environmental Services

4/12/21

16.16.710(C)(b)(i)

Draft Code: Ditches or other artificial water courses are considered streams for the purposes of
this chapter when: i. used to convey waters of the state existing prior to human alteration;
and/or…
Current Code: Ditches or other artificial water courses are considered streams for the purposes
of this chapter when: i. used to convey natural streams existing prior to human alteration;
and/or…

Based on public comment and direction from the P/C, staff has
rewritten this section to be clearer and allow lesser buffers on modified
waterways that are not regulated by WDFW. See 16.16.710(C) & (D)(2)
in the most recent version of Exhibit F (4/5/21).

Suggested Change: Strike the change and replace the current language.
Rationale for suggested change: This change seems to make the section more confusing.
State definitions (italics added):
“Waters of the state includes all lakes, rivers, ponds, streams, inland waters, underground
waters, salt waters and all other surface waters and watercourses located within the jurisdiction
of the state of Washington (RCW 90.48.020).”
“WAC 220-660-030(153) Watercourse, river of stream means any portion of a stream or river
channel, bed, bank, or bottom waterward of the ordinary high water line of waters of the state.
Watercourse also means areas in which fish may spawn, reside, or pass, and tributary waters
with defined bed or banks that influence the quality of habitat downstream. Watercourse also
means waters that flow intermittently or that fluctuate in level during the year, and the term
applies to the entire bed of such waters whether or not the water is at peak level. A
watercourse includes all surface-water-connected wetlands that provide or maintain habitat
that supports fish life. This definition does not include irrigation ditches, canals, stormwater
treatment and conveyance systems, or other entirely artificial watercourses, except where they
exist in a natural watercourse that has been altered by humans.”

MES50

Ed Miller, Miller
Environmental Services

4/12/21

16.16.745(A)(2)

Per state definition, waters of the state (that might be found in a ditch) have an ordinary high
water mark and are not artificial – essentially a “natural stream”. It seems the current language
is consistent with state definitions and is clearer.
Draft Code: Buffer Width Increasing. The Director may require the standard buffer width to be
increased or to establish a non-riparian buffer, when such buffers are necessary for one of the
following:
1) To protect priority fish or wildlife using the HCA
2) To provide connectivity when a Type S or F water body is located within 300 feet of:
a. Another Type S or F water body; or
b. A fish and wildlife HCA; or
c. A Category I, II or III wetland.
Current Code: 16.16.745.A.2 - language added, not in the current code.
Suggest Changed: strike the new added section 16.16.745.A.2.
Rationale for suggested change: This is a new provision to the code that allows the Director to
extend Type S or F buffers to resources within 300 feet – including Category III wetlands, other
HCA’s or other waters. Again, this is an exceptionally broad provision to add in additional
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Staff believes this addition better reflects DOE guidance and Council’s
direction to improve connectivity.
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Karlee Deatherage (RE
Sources), Rein Attemann
(WEC), and Tim
Trohimovich (Futurewise)

4/12/21

regulated areas that are not currently designated as critical areas or buffers in the existing or
even the proposed amended code. The extension of every fish stream or lake buffer to another
resource within 300 feet is essentially extending most of the buffer areas to 300 feet. If the
intent is also to protect habitat corridors, then it is also redundant, as these are already
protected in the habitat conservation section of the code – State priority habitat “Biodiversity
areas and corridors”.
Incorporate regulations to prepare for accelerating sea level rise impacts.
The SMA and SMP Guidelines require shoreline master programs to address the ﬂooding that
will be caused by sea level rise. RCW 90.58.100(2)(h) requires that shoreline master programs
“shall include” “[a]n element that gives consideration to the statewide interest in the prevention
and minimization of ﬂood damages …” WAC 173-26-221(3)(b) provides in part that “[o]ver the
long term, the most eﬀective means of ﬂood hazard reduction is to prevent or remove
development in ﬂood-prone areas …” “Counties and cities should consider the following when
designating and classifying frequently ﬂooded areas … [t]he potential eﬀects of tsunami, high
tides with strong winds, sea level rise, and extreme weather events, including those potentially
resulting from global climate change ….” The areas subject to sea level rise are ﬂood prone
areas just the same as areas along bays, rivers, or streams that are within the 100-year ﬂood
plain. RCW 90.58.100(1) and WAC 173-26-201(2)(a) also require “that the ‘most current,
accurate, and complete scientiﬁc and technical information’ and ‘management
recommendations’ [shall to the extent feasible] form the basis of SMP provisions.” This
includes the current science on sea level rise.
Sea level rise is a real problem that is happening now. Sea level is rising and ﬂoods and
erosion are increasing. In 2012 the National Research Council concluded that global sea level
had risen by about seven inches in the 20th Century. A recent analysis of sea-level
measurements for tide-gage stations, including the Seattle, Washington tide-gauge, shows that
sea level rise is accelerating.5 Virginia Institute of Marine Science (VIMS) “emeritus professor
John Boon, says ‘The year-to-year trends are becoming very informative. The 2020 report
cards continue a clear trend toward acceleration in rates of sea-level rise at 27 of our 28 tidegauge stations along the continental U.S. coastline.’” “‘Acceleration can be a game changer in
terms of impacts and planning, so we really need to pay heed to these patterns,’ says Boon.”
The Seattle tide gage was one of the 27 that had an accelerating rate of sea level rise. The
report Projected Sea Level Rise for Washington State – A 2018 Assessment projects that for a
low greenhouse gas emission scenario there is a 50 percent probability that sea level rise will
reach or exceed 1.2 feet by 2100 around Sandy Point and the west side of the Lummi
Peninsula. Projected Sea Level Rise for Washington State – A 2018 Assessment projects that
for a higher emission scenario there is a 50 percent probability that sea level rise will reach or
exceed 4.5 feet by 2100 for the same area. Projections are available for all of the marine
shorelines in Whatcom County and Washington State.
The extent of the sea level rise currently projected for Whatcom County can be seen on the
NOAA Oﬃce for Coastal Management Digitalcoast Sea Level Rise Viewer available at:
https://coast.noaa.gov/digitalcoast/tools/slr.html. Please see map images at the bottom of this
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There isn’t a requirement to address climate change/sea level rise in
the SMA, though we could if Council desires. However, what we
understand from the DOE is that any such regulations should be built
on data, which is what PS-CoSMoS will be providing. Furthermore,
once the data is available, we should perform vulnerability and risk
assessments to see what kind and where the problems might be, and
update our shoreline inventory and characterizations. Without such
science, we would be open to challenges.

Exhibit K
letter detailing the changes in water elevation from the current mean higher high water
(MHHW) to four feet of sea level rise.
Projected sea level rise will substantially increase ﬂooding. As Ecology writes, “[s]ea level rise
and storm surge[s] will increase the frequency and severity of ﬂooding, erosion, and seawater
intrusion—thus increasing risks to vulnerable communities, infrastructure, and coastal
ecosystems.” Not only our marine shorelines will be impacted, as Ecology writes “[m]ore
frequent extreme storms are likely to cause river and coastal ﬂooding, leading to increased
injuries and loss of life.”
Zillow recently estimated that 31,235 homes in Washington State may be underwater by 2100,
1.32 percent of the state’s total housing stock. The value of the submerged homes is an
estimated $13.7 billon. Zillow wrote:
“It’s important to note that 2100 is a long way oﬀ, and it’s certainly possible that communities
[may] take steps to mitigate these risks. Then again, given the enduring popularity of living
near the sea despite its many dangers and drawbacks, it may be that even more homes will be
located closer to the water in a century’s time, and these estimates could turn out to be very
conservative. Either way, left unchecked, it is clear the threats posed by climate change and
rising sea levels have the potential to destroy housing values on an enormous scale.”
Sea level rise will have an impact beyond rising seas, ﬂoods, and storm surges. The National
Research Council wrote that:
“Rising sea levels and increasing wave heights will exacerbate coastal erosion and shoreline
retreat in all geomorphic environments along the west coast. Projections of future cliﬀ and
bluﬀ retreat are limited by sparse data in Oregon and Washington and by a high degree of
geomorphic variability along the coast. Projections using only historic rates of cliﬀ erosion
predict 10–30 meters [33 to 98 feet] or more of retreat along the west coast by 2100. An
increase in the rate of sea-level rise combined with larger waves could signiﬁcantly increase
these rates. Future retreat of beaches will depend on the rate of sea-level rise and, to a lesser
extent, the amount of sediment input and loss.”
These impacts are why the Washington State Department of Ecology recommends “[l]imiting
new development in highly vulnerable areas.”
Unless wetlands and shoreline vegetation can migrate landward, their area and ecological
functions will decline. If development regulations are not updated to address the need for
vegetation to migrate landward in feasible locations, wetlands and shoreline vegetation will
decline. This loss of shoreline vegetation will harm the environment. It will also deprive marine
shorelines of the vegetation that protects property from erosion and storm damage by
modifying soils and accreting sediment. WEC and Futurewise’s Sept. 16, 2020 letter included
maps that show the extent of this amount of sea level rise in Whatcom County and wetland
migration in part of the County if the wetlands are not blocked by development. Additional
maps are also enclosed with this letter.
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Exhibit K
Flood plain regulations are not enough to address sea level rise for three reasons. Projected
Sea Level Rise for Washington State – A 2018 Assessment explains two of them:
“Finally, it is worth emphasizing that sea level rise projections are diﬀerent from Federal
Emergency Management Agency (FEMA) ﬂood insurance studies, because (1) FEMA studies
only consider past events, and (2) ﬂood insurance studies only consider the 100-year event,
whereas sea level rise aﬀects coastal water elevations at all times.”
The third reason is that ﬂoodplain regulations allow ﬁlls and pilings to elevate structures and
also allow commercial buildings to be ﬂood proofed in certain areas. While this aﬀords some
protection to the structure, it does not protect the marshes and wetlands that need to migrate.
Because of these signiﬁcant impacts on people, property, and the environment, “[n]early six in
ten Americans supported prohibiting development in ﬂood-prone areas (57%).” It is time for
Washington state and local governments to follow the lead of the American people and adopt
policies and regulations to protect people, property, and the environment from sea level rise.
We recommend the addition of the following regulations as part of the shoreline master
program periodic update:
X. New lots shall be designed and located so that the buildable area is outside the area
likely to be inundated by sea level rise in 2100 and outside of the area in which wetlands
and aquatic vegetation will likely migrate during that time.
X2. Where lots are large enough, new structures and buildings shall be located so that they
are outside the area likely to be inundated by sea level rise in 2100 and outside of the area
in which wetlands and aquatic vegetation will likely migrate during that time.

RFW18

RFW19
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Karlee Deatherage (RE
Sources), Rein Attemann
(WEC), and Tim
Trohimovich (Futurewise)

Karlee Deatherage (RE
Sources), Rein Attemann
(WEC), and Tim
Trohimovich (Futurewise)

4/12/21

16.16.270

X3. New and substantially improved structures shall be elevated above the likely sea level
rise elevation in 2100 or for the life of the building, whichever is less.
Restore Reasonable Use impact area language in the Dec 4, 2020 draft Exhibit F, WCC
16.16.270 Reasonable Use Exceptions.

Your comment will be provided to the P/C & Co/C for consideration.

We urge Whatcom County to restore the proposed change from the P/C to expand the
maximum impact area for single-family residences from 4,000 square feet to 2,500 square feet
in 16.16.270.C.12. The purpose of the reasonable use provision is to allow only the minimal
“reasonable” use of property to avoid a constitutional taking when fully applying the standards
of critical areas regulations.

4/12/21

16.16.730 , Table 4

The courts generally decide the concept of reasonable; however, reasonable use is often
interpreted as a modest single-family home. A home with a footprint of 4,000 square feet is
excessive. A median size house built in 2019 has 2,301 square feet of ﬂoor area. We can
assume that to be less than footprint 1,500 square feet.
Incorporate the State of Washington Department of Fish & Wildlife’s new riparian buﬀers
guidance.
As has been reported in media and scientiﬁc reports, the southern resident orcas, or killer
whales, are threatened by (1) an inadequate availability of prey, the Chinook salmon, “(2)

Pursuant to 23.230.010(B)(4) floodways and contiguous floodplain
areas landward two hundred feet from such floodways are within the
shoreline jurisdiction.

Exhibit K
legacy and new toxic contaminants, and (3) disturbance from noise and vessel traﬃc.”
“Recent scientiﬁc studies indicate that reduced Chinook salmon runs undermine the potential
for the southern resident population to successfully reproduce and recover.” The shoreline
master program update is an opportunity to take steps to help recover the southern resident
orcas, the Chinook salmon, and the species and habitats on which they depend.

And pursuant to 16.16.730 Table 4, Type S – Freshwater HCAs are
proposed to have a 200-foot buffer based on National Wildlife
Federation v. FEMA (Federal District Court Case No. 2:11cv-02044rsm; NMFS Doc. #2006-00472)

The SMP Guidelines, in WAC 173-26-221(3)(c), provides in part that “[i]n establishing
vegetation conservation regulations, local governments must use available scientiﬁc and
technical information, as described in WAC 173-26-201 (2)(a). At a minimum, local
governments should consult shoreline management assistance materials provided by the
department and Management Recommendations for Washington's Priority Habitats, prepared
by the Washington state department of ﬁsh and wildlife where applicable.”
The State of Washington Department of Fish and Wildlife has recently updated the Priority
Habitat and Species recommendations for riparian areas. The updated management
recommendations document that ﬁsh and wildlife depend on protecting riparian vegetation and
the functions this vegetation performs such as maintaining a complex food web that supports
salmon and maintaining temperature regimes to name just a few of the functions.
The updated Riparian Ecosystems, Volume 1: Science synthesis and management
implications scientiﬁc report concludes that the “[p]rotection and restoration of riparian
ecosystems continues to be critically important because: a) they are disproportionately
important, relative to area, for aquatic species, e.g., salmon, and terrestrial wildlife, b) they
provide ecosystem services such as water puriﬁcation and ﬁsheries (Naiman and Bilby 2001;
NRC 2002; Richardson et al. 2012), and c) by interacting with watershed-scale processes, they
contribute to the creation and maintenance of aquatic habitats.” The report states that “[t]he
width of the riparian ecosystem is estimated by one 200-year site-potential tree height (SPTH)
measured from the edge of the active channel or active ﬂoodplain. Protecting functions within
at least one 200-year SPTH is a scientiﬁcally supported approach if the goal is to protect and
maintain full function of the riparian ecosystem.” These recommendations are explained further
in Riparian Ecosystems, Volume 2: Management Recommendations A Priority Habitats and
Species Document of The Washington Department of Fish and Wildlife.

TSF01
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Diani Taylor, General
Counsel, Taylor Shellfish
Farms

4/12/21

23.40.010

Based on these new scientiﬁc documents, we recommend that shoreline jurisdiction should
include the 100-year ﬂoodplain and that the buﬀers for rivers and streams in shoreline
jurisdiction be increased to use the newly recommended 200-year SPTH and that this width
should be measured from the edge of the channel, channel migration zone, or active ﬂoodplain
whichever is wider. New development, except water dependent uses should not be allowed
within this area. This will help maintain shoreline functions and Chinook habitat.
Table 1 of the draft proposes to revise the shoreline use table to prohibit general aquaculture
(aquaculture other than commercial geoduck and salmon net pen facilities) in aquatic areas
adjacent to the Natural shoreline environment designation (SED). This proposed revision
should not be adopted. No scientific or technical information is identified in the Draft
Amendment that would support this revision. As recognized by the GMHB, prohibiting

The purpose of the natural shoreline area is to “ensure long-term
preservation of ecologically intact shorelines” and “preservation of the
area’s ecological functions, natural features and overall character must
receive priority over any other potential use.” The Natural SED is only
applied in a few areas of the county, primarily the headwaters of the 3

Exhibit K

TSF02

Diani Taylor, General
Counsel, Taylor Shellfish
Farms

4/12/21

23.40.050(A)(1)

aquaculture in the Natural SED absent such support is impermissible. Allowing aquaculture in
the Natural SED is consistent with the purpose and policies of the Natural SED.

upper Nooksack branches and around state or locally controlled nature
preserves. None of these areas would likely be used for aquaculture.

Strike A.1. Aquaculture that involves little or no substrate modification shall be given
preference over those that involve substantial modification. The applicant/proponent shall
demonstrate that the degree of proposed substrate modification is degree of proposed
substrate modification is aquaculture operations at the site.

Though the language is existing, the commenter may be correct
regarding the 1st sentence, as it does read more like a policy rather
than a regulation. And Policy 11CC-3 basically says the same thing, so
that 1st sentence could be deleted (though it wouldn’t have much effect
on the regulation).

The first sentence of this provision is unsuitable for a regulation, as it merely expresses a
preference for certain activities over others. Moreover, it is inadequately defined and
unsupported by scientific and technical information. To the extent that it would disfavor
common shellfish aquaculture practices that have been proven to have insignificant impacts on
species and habitat (e.g., those covered by the Programmatic Consultation or analyzed by
Washington Sea Grant), it runs directly counter to such information in violation of the SMA and
Guidelines. It would also fail to give preference to and foster shellfish aquaculture contrary to
state law.

TSF03

TSF04

TSF05
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Diani Taylor, General
Counsel, Taylor Shellfish
Farms

Diani Taylor, General
Counsel, Taylor Shellfish
Farms

Diani Taylor, General
Counsel, Taylor Shellfish
Farms

4/12/21

4/12/21

4/12/21

23.40.050(A)(2)

23.40.050(A)(3)

23.40.050(B)(9)

The second sentence appears to impose a substantive requirement that any substrate
modifications must be the minimum necessary for feasible operations. This restriction is
similarly unsupported by scientific and technical information and fails to give preference to and
foster shellfish aquaculture. In an analogous context, the GMHB held that an aquaculture
regulation requiring gear use be limited to the minimum necessary for feasible operations
violated state law and must be stricken.
Strike A.2 The installation of submerged structures, intertidal structures, and floating structures
shall be allowed only when the applicant/proponent demonstrates that no alternative method of
operation is feasible.
Similar to the previous provision, this provision is not only unsupported by scientific and
technical information, but such information demonstrates aquaculture structures do not have
unacceptable impacts. This provision imposes unjustifiable use restrictions and fails to give
preference to and foster aquaculture, and hence it should be deleted.
Strike A.3 Aquaculture proposals that involve substantial substrate modification or
sedimentation through dredging, trenching, digging, mechanical clam harvesting, or other
similar mechanisms, shall not be permitted in areas where the proposal would adversely
impact critical saltwater habitat, or other fish and wildlife habitat conservation areas.
This provision is insufficient in scope and detail to ensure proper implementation, as several
key terms are undefined. Moreover, this regulation appears to articulate a zero-impact
standard inconsistent with the SMA and the Guidelines, which acknowledge that activities will
have some impacts and calls for those impacts to be minimized. This provision is particularly
inappropriate given commercial shellfish beds are themselves critical saltwater habitat.
“Where aquaculture activities are authorized to use public County facilities, such as boat
launches or docks, the County shall reserve the right to require the applicant/proponent to pay
a portion of the cost of maintenance and any required improvements commensurate with the
use of such facilities.”

Regarding the 2nd sentence (again, existing language), staff sees no
legal issue in requiring methods used minimize impacts to shoreline
functions. The regulation only states that the applicant demonstrate
that the degree of proposed substrate modification is the minimum
necessary. We would think that Taylor Shellfish Farms already uses
the least impactful methods given how environmentally friendly they
purport to be. Nonetheless, your comments will be provided to the P/C
and Co/C for their consideration.

Again, existing language, and it’s only asking that the applicant
demonstrate that any proposed structures be the least impactful to
shoreline functions. Nonetheless, your comments will be provided to
the P/C and Co/C for their consideration.

Staff disagrees with the commenters conclusions. The key words are
either defined or their common usage is understood, and the regulation
does not articulate a zero-impact standard: It only limits certain types of
practices that might have significant impacts on critical saltwater
habitats.

Staff agrees with the commenter and has made this suggested edit.
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Diani Taylor, General
Counsel, Taylor Shellfish
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Diani Taylor, General
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4/12/21

4/12/21

23.40.050(F)(1)

23.40.050(F)(2)

This revision provides important clarification that the authority to require a project proponent
pay a portion of maintenance costs and required improvements applies to County, rather than
any public (e.g., state or federal), facilities. Use and maintenance of non-County public facilities
are properly addressed by the entities or agencies that own or control those facilities.
In addition to the minimum application requirements specified in WCC Title 22 (Land Use and
Development), applications for aquaculture use or development shall include all information
necessary to conduct a thorough evaluation of the proposed aquaculture activity, including but
not limited to the following, if not already provided in other local, state, or federal permit
applications or equivalent reports:
Aquaculture operations are subject to numerous laws and regulatory programs. Applicants for
new aquaculture projects must obtain several federal and state approvals in addition to
shoreline permits. The County should allow aquaculture applicants to utilize information
provided in other local, state, or federal permit applications or equivalent reports in order to
satisfy shoreline permit application requirements. This allowance will not hinder the County’s
interest in ensuring it has all information necessary to conduct a thorough evaluation of
aquaculture proposals, and it is critical to avoid unnecessary burdens on applicants and
streamline permitting consistent with the laws and policies discussed above.
Applications for aquaculture activities must demonstrate that the proposed activity will be
compatible with surrounding existing and planned uses.
a. Aquaculture activities shall comply with all applicable noise, air, and water quality
standards. All projects shall be designed, operated and maintained to minimize odor and
noise.
b. Aquaculture activities shall be restricted to reasonable hours and/or days of operation
when necessary to minimize substantial, adverse impacts from noise, light, and/or glare
on nearby residents, other sensitive uses or critical habitat.
c. Aquaculture facilities shall not introduce incompatible visual elements or substantially
degrade significantly impact the aesthetic qualities of the shoreline. Aquaculture
structures and equipment, except navigation aids, shall be designed, operated and
maintained to blend into their surroundings through the use of appropriate colors and
materials.
Taylor Shellfish, along with other responsible farmers, employ numerous practices to avoid and
minimize potential noise and light impacts on other shoreline users. However, to help protect
the safety of its crews and provide marketable products, shellfish operators frequently need to
conduct activities during nights or on weekends when there are low tides. This is recognized in
the Guidelines, which state: “Commercial geoduck aquaculture workers oftentimes need to
accomplish on-site work during low tides, which may occur at night or on weekends. Local
governments must allow work during low tides but may require limits and conditions to reduce
impacts, such as noise and lighting, to adjacent existing uses.” Restricting operations to certain
hours or days may compromise the safety of farm crews and/or render operations infeasible.
This requirement in 2.b is incompatible with the SMA and Guidelines, and it should be
removed.
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Staff agrees with the commenter, but none of the language prohibits
the applicant from submitting materials used in or produced by other
permitting processes. Regardless of whether another agency has made
a decision on a permit, the County is still required to maintain a record
of our decision making and would need copies of those materials to
come to a rational conclusion.

Staff agrees with the commenter and has amended this section as
suggested.
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Diani Taylor, General
Counsel, Taylor Shellfish
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Robert Lee, BIAWC

4/12/21

4/12/21

23.40.050(H)(2)

16.16.273

The requirement in 2.c that aquaculture facilities not introduce incompatible visual elements or
substantially degrade the aesthetic qualities of the shoreline is inconsistent with the Guidelines,
which instead require that that aquaculture not significantly impact aesthetic qualities. The
requirement that aquaculture activities not introduce incompatible visual elements is insufficient
in scope and detail to ensure proper implementation. This subsection should be aligned with
state law.
In the Natural shoreline environment, aquaculture activities that do not require structures,
facilities, or mechanized harvest practices and that will not result in the alteration of
substantially degrade natural systems or features are permitted.
The prohibition on structures, facilities, or mechanized harvest in the Natural environment is
unsupported by scientific and technical information and is accordingly inconsistent with the
SMA and Guidelines. As discussed above, there is extensive scientific and technical
information that demonstrates shellfish aquaculture activities, some of which include these
proscribed items, have minimal impacts that are consistent with the Natural environment. The
revised language shown here remedies these failures and aligns this regulation with the
management policies in the Guidelines for the Natural environment.
Reasonable Use and Variances: Staff has proposed major changes to the procedures and
criteria for both. The current 2017 CAO allows PDS staff to grant reasonable use (RU) permits
for one single family house under very strict criteria if CAO rules alone would deny "all
reasonable and economically viable use" of the property.
A. Variances: They now require a public hearing and approval by the Hearing Examiner (HE).
The applicant must demonstrate "undue hardship" due to CAO "dimensional requirements".
Frankly, it’s not clear what the difference is between the scope of these and RU applications in
current code.
Per draft Section 16.16.270.A, p 30-31, Exh. F, if a person only needs a 25 to 50% CAO buffer
reduction, they would apply for a Minor Variance, instead of a RU Exception per current code.
The draft does not say whether this value is total area, width, or both. Staff decides these
permits; notice to neighbors is required. We do appreciate the new minor variance idea
allowing staff approval, but why they also have to provide notice to adjacent land owners?

Staff disagrees with the commenter. The Natural SED is intended to
remain natural and is the only SED where such structures are
prohibited. It is not a general prohibition, just one for one certain SED.
The Natural SED is only applied in a few areas of the county, primarily
the headwaters of the 3 upper Nooksack branches and around state or
locally controlled nature preserves. None of these areas would likely be
used for aquaculture.

Please see the responses provided for Comments GCD14, NES02,
NWC02, NWC05, BIA04, MES11, MES29, MES31, MES43, RFW12, &
RFW18.
In addition, variances have always required a public hearing and
approval by the H/E using the same criteria. We have now introduced a
“minor” variance (the creation of which has already been approved by
Co/C) for minor buffer reductions. An all variances always require
public notice, as we’re potentially letting applicants use lesser
standards than what the code prescribes, which might have impacts on
neighbors.
We have also put in a request to have a much lower fee for minor
variances.

A Major Variance is required for any other CAO exceptions. See Section 16.16.273, p 34.
Either level of variance will be a costly process; the fee is $2750, plus critical area reports,
possibly consultants and any legal costs.

BIAWC09

Robert Lee, BIAWC

4/12/21

16.16.270(C)(12)

One could only apply for a Reasonable Use Exception RU if their variance app is denied. This
means if you don't get adequate relief with a variance approval, one must repeat the permit
process to apply for an RU, and pay double fees and costs. A person may also face an appeal
to Superior Court from someone.
B. Reasonable Use Exception (RU)
1. Footprint Size:
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Please see the responses provided for Comments BIA04, GCD09,
GCD14, MES09, MES11, MES31, NES01, RFW12, RFW13, & RFW18.

Exhibit K
Re draft Sections 270, Item C, p 31, we support the increase in the allowed "impact area" for a
house via the RU process to 4,000 sq. ft., from 2,500, recently accepted by the P/C. This limit
is a minimally reasonable value when you consider most of the sites will be 2 acres or larger,
and many rural land owners will want barns, corrals, shops, etc.
Also, these and all other CAO rules apply in the county's two Urban Growth Areas: Birch Bay
and Columbia Valley, where lot sizes are usually much smaller, and on public sewer and water
systems.

And remember, RUEs are for lots totally constrained by critical areas.
Lots that aren’t so constrained can build to whatever size the code
allows for their zone. We would think that someone who wants barns,
training rings, and other large structures would choose a lot not so
constrained.

However, "impact area" is not defined in the draft CAO. We suggest this term be defined to
include only artificial impervious surfaces. We support the driveway exception as written, and
ask that drainfield areas be listed as excepted too.
There appears to be no scientific basis for either value. The 4,000 sf value will often be
generally reasonable in this context for smaller lots, e.g., 1 to 5 acres. But several large rural
areas are zoned 10 acre minimum. We think consideration should be given to a "sliding scale"
proposal, for parcels 5 acres and larger, based on zoning, platting options, availability of
drinking water, soils for septics, etc.

BIAWC10

Robert Lee, BIAWC

4/12/21

22.05.020

Many rural residents are horse enthusiasts, and want training rings, which will push the total
footprint over the 4,000 sf limit.
2. RU Process: We believe the RU decision should be made by staff instead of the Hearing
Examiner (HE), a far less costly, time consuming and legalistic process.
We believe these decisions should be based mainly on a scientific analysis of the particular
situation; that is: the functions and values of the resource, and adjacent site character, mainly
its natural features: e.g., soils and geology, topography, native vegetation etc.

BIAWC11

Robert Lee, BIAWC

4/12/21

16.16.270(C)

An important question: is there any state law, court decision or code that requires that RU's be
decided by the HE, a quasi-judicial official? Or that bars professional and qualified staff from
making these mainly technical and science kind of decisions?
3. RU Criteria:
a. We also have concerns over the fairness of some of the key words/phrases/values related in
the RU code, such as:
16.16.270 A, C.2, C.3, etc.: “all reasonable and economically viable use of a property".
The words "all" and "viable" seem more arbitrary and subjective than logical and objective.
Does staff have a reliable, credible source for this language?
The current, 2018, State Department of Commerce guidance on critical areas and this topic
states, in part:
The reasonable use permit criteria should allow for "reasonable" uses. If the criteria state
that the applicant must demonstrate that no other use "is possible," or that there are "no
feasible alternatives," it would conflict with the concept of a "reasonable" use as other
"possible" alternatives may be so costly as to be unreasonable.
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Please see the responses provided for Comments GCD14, NES02,
NWC02, NWC05, BIA04, MES11, MES29, MES31, MES43, RFW12, &
RFW18.

The RUE criteria are basically the same as the existing criteria (old
(B)(2)), which come from state law and courts cases on this matter.
And if you’re going to quote the CAO handbook, might as well quote
more of it, for it also says, “Unlike variances, the purpose of a
reasonable use exception permit is not to allow general development
within critical areas, but to allow only the minimal “reasonable” use of
the property so as to avoid a constitutional taking. Four scenarios are
provided to illustrate situations where a reasonable use exception
might or might not be applicable:
A – No reasonable use exception would be granted because there is
sufficient space outside the critical area clearing limits.
B – A reasonable use exception might be granted since there is
insufficient space for a reasonable use. The development area would

Exhibit K
Their 3-page excerpt on RU is attached, and a link to the complete report. The Department of
Commerce has primary regulatory authority over all GMA elements, including all 5 critical
areas.

need to be limited or scaled back in size and located where the impact
is minimized. The jurisdiction might consider a variance to the
required setback to minimize intrusion into the protection area.

In reviewing the long list of complex criteria, all 12, for approval of a RU application (Section
270.C, almost all of p 31), we note the links in several of "reasonable" with "economics", and
use of "all". Why is economics a critical factor here? The test is supposed to be "reasonable".

C – A reasonable use exception would be granted for a minimal
development if the property is completely encumbered and mitigation
methods are applied.

See items C.2, 3, 4 and 5. It appears staff is trying to make it as difficult as possible for a
person to obtain a RU exception, and obtain fair relief from the arbitrary buffers per
Department of Ecology guidance on wetlands and habitat buffers.

D – The jurisdiction might consider modifications to the required
setback to prevent intrusion into the protection area.

We say the buffers are arbitrary because they are not based on a staff accepted scientific
assessment of a site's critical area resources and relevant local conditions.

The criteria for reasonable use permits need to be consistent with case
law to reduce the potential for appeals and overturned decisions. Key
to being consistent with case law is careful use of the term
“reasonable.” Generally, the concept of “reasonable” has been left to
the courts to decide, thereby making it difficult for cities to rule on
whether or not a project qualifies. A reasonable use is often thought to
be a modest single-family home, although some other structure might
be “reasonable” depending on zoning, adjacent uses, and the size of
the property.
Some jurisdictions have allowed a reasonable use exception in only
those situations where all economic use of a property would be denied
by the critical areas regulations. Criteria that might be used to allow
approval of a reasonable use exception include:
 No other reasonable economic use of the property has less impact
on the critical area;
 The proposed impact to the critical area is the minimum necessary to
allow for reasonable economic use of the property;
 The inability of the applicant to derive reasonable economic use of
the property is not the result of actions by the applicant after the
effective date of this regulation, or its predecessor;
 The proposal does not pose an unreasonable threat to the public
health, safety, or welfare on or off the development proposal site;
 The proposal will result in no net loss of critical area functions and
values consistent with the best available science; or
 The proposal is consistent with other applicable regulations and
standards.”

BIAWC12

Robert Lee, BIAWC

4/12/21

Articles 6 and 7

2. Wetland and Habitat Conservation Area Buffers:
A. General Comments:
Such buffers are usually the most constraining, and thus costly, elements of compliance with
local CAOs for landowners and land users. They often end up consuming more usable land
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In July 2018 the Washington Department of Ecology (DOE) modified
the habitat score ranges and recommended buffer widths in their
wetland buffer tables in the DOE guidance, with some minor text
changes to ensure consistency. Some citizens, local environmental
consulting firms, and the Building Industry Association of Whatcom

Exhibit K
than the area of the wetland they are supposed to protect. We have seen many examples of
this, large and small.

County then requested that we amend our code to meet this new
guidance, and it was docketed as PLN2019-00008.

We're familiar with many situations where buffer requirements appear arbitrary and excessive.
In one situation, where a qualified private scientist classified a 6 acre area that has been hayed
for at least 75 years a Category IV wetland, the lowest value. He used the 2014 DoE Rating
form, 17 pages of detailed questions, some a bit subjective. The PDS staff person said he
thought it was a Cat. Ill. This meant the buffer increased from 60 ft. to 110 ft. of hayfield, almost
doubling!

The project was brought before the Planning Commission on March 14,
2019. But there was confusion as to what we actually had to do at that
time and what impacts it would have on development. DOE had
informed staff that, while we didn’t need to amend our code at that
point (having just updated Ch. 16.16 (Critical Areas) (Exhibit F) that
they would review our code for consistency with their guidance when
Ch. 16.16 was opened for amendment again, noting that that would
occur during the 2020 SMP Periodic Update.

Per the draft, DoE and staff don't think that's enough. The new Wetland Buffer table, Sec.
630.E, p 67, based on DoE guidance, will require more than a doubling, from 110 to 225 ft., for
a Cat. Ill of any size, whether the parcel is 10,000 sf or 100 acres. We think this is excessive
regulation, and it’s quite commonplace in the CAO.
The County does not have to adopt DoE staff's arbitrary and excessive buffers. They are not
based on the WACs. Remember, the state Department of Commerce is the only state agency
with rule making authority on GMA obligations, including critical areas. DoE's main authority on
wetlands is limited to controlling the filling or alterations of wetlands through the federal Clean
Water Act.

So at the Commission’s request, staff worked with the local wetlands
consultants to review the issue and try to determine what effects it
might have. Three consulting firms provided analyses based on data
from projects they had worked on. From these analyses, it appears that
many of Whatcom County’s lower quality wetlands (e.g., small
Category IV wetlands in agricultural fields) would end up with smaller
buffers, but that our higher quality wetlands (Categories II and III)
would end up with larger buffers. (But even this is speculation, as ATSI
noted that the comparison results are not statistically significant.) Thus,
farmers may benefit but developers/ builders may suffer, as many of
our lower quality wetlands are those found in agriculture fields, while
our higher quality wetlands are typically found in non-agriculture rural
areas.
Nonetheless, given the Department of Ecology’s statements that they’ll
be monitoring the SMP Update to ensure that we meet their latest
guidance (which is based on Best Available Science), and given that
Comprehensive Plan Policy 10M-2 directs the County to “Develop and
adopt criteria to identify and evaluate wetland functions that meet the
Best Available Science standard and that are consistent with state and
federal guidelines,” staff is proposing to amend §16.16.630 (Wetland
Buffers) Table 1 (Standard Wetland Buffer Widths) to meet DOE
guidance. As indicated, these changes would lessen buffers on lower
quality wetlands, and increase them on higher quality ones.

BIAWC13

Robert Lee, BIAWC

4/12/21

Articles 6 and 7

B. Buffer Details in the Draft:
We have reviewed the Wetland and Habitat drafts and the detailed comments on them
submitted February 19 and 25, 2019, for Jon Maberry by Ed Miller and Liliana Hansen, both
Professional Wetland Scientists (PWS). GAC members discussed these issues with Ed
recently.
We firmly agree with the scope and substance of all 14 comments in their firm's 8-page
February 19 letter, including its recommendation to delete 12 of the draft changes/additions
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Your comment will be provided to the P/C and Co/C for consideration.

Exhibit K
(attached). The Miller firm is highly regarded by many BIAWC members for their professional
approach to complex environmental issues.
We also agree with the reasonable and constructive suggestions in Jon Maberry’s Prepared
Motions submitted to the Planning Committee February 25, attached.

P6601

P6602

David Klanica, Phillips 66

David Klanica, Phillips 66

4/12/21

4/12/21

10D-11

Governing Principle
(C)(2)

P6603

David Klanica, Phillips 66

4/12/21

Policies 11G-3 &
11G-4

P6604

David Klanica, Phillips 66

4/12/21

Overall Goals &
Policies
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Finally, it appears to us there's a pattern in these and other parts of the draft CAO of making
the rules more restrictive and less balanced between the government's legitimate police power
authority and the constitutional rights of private land owners and land users.
Policy 10D-11 was added that addresses climate change: "Protect ecological functions and
ecosystem-wide processes of Marine Resource Lands and critical areas in anticipation of
climate change impacts, including sea level rise."
Phillips 66 is requesting further explanation and clarification whether upland property owners
who propose bulkheads, armoring, or bank stabilization to prevent shoreline erosion or
sloughing due to sea level rise will be subject to new limitations or requirements that could
affect the current or future use of their property.
The Shoreline Management Act was adopted in 1971 to protect the shorelines of the state of
Washington. Certain shorelines were designated as "shorelines of statewide significance"
including those areas of Puget Sound and the Strait of Juan de Fuca and adjacent salt waters
north to the Canadian line and lying seaward from the line of extreme low tide. The Act
established a system where local governments would ensure that certain developments in
shoreline areas would be reviewed and protected. More specifically, these agencies would
review "substantial developments" which were those that would have a "significant adverse"
impact on the environment including, but not limited to fish, wildlife, fish or wildlife habitat,
water quality, and aesthetic values.
Whatcom County has proposed in its Governing Principles (GPC2)) that it will include "policies
and regulations that require mitigation of adverse impact in a manner that ensures no net loss
of shoreline ecological functions." Phillips 66 is concerned about how this revised policy will be
implemented as a practical matter. First, it appears to go beyond the County's statutory
authority outlined in the SMA. Second, Phillips 66 is concerned that, without further
clarification, it may be used inconsistently across the County. For instance, what is meant by
"adverse" versus the original "significant adverse"? Must all land use permits affecting the
shoreline now indicate what, if any adverse impacts might occur? Phillips 66 requests that the
P/C provide more information as to how the removal of the word "significant" will change dayto-day shoreline management activities.
Regarding Policy 11G-3 and Policy 11G-4 addressing the County's MOU with DAHP and
Lummi Nation require the County to consult with DAHP and the Tribes. Phillips 66 is
requesting additional clarification for applicant/property owner responsibilities.
Regarding Overall SMP Goals and Objectives for the Restoration and Enhancement Element
were revised as follows: "This element provides for the timely restoration and enhancement of
ecologically impaired areas in a manner that achieves a net gain in shoreline ecological
functions and processes above baseline conditions as of the adoption of this program."

The amendments regarding shoreline stabilization regulations are
found in Exhibit D (Title 23). You would want to look at both 23.40.010,
Table 1, and 23.40.190.

As explained in the comment bubble tagged on this change, the word
“significant” is proposed for deletion as there is no such threshold
under SMA. Under the SMA, all adverse impacts must be mitigated in
order to help achieve NNL. (The term “significant impact” comes from
SEPA.)

Please read 23.30.050 (Cultural Resources) in Exhibit D, as that should
provide the additional clarification you seek.
The baseline condition was set by the comprehensive update done in
2007. As part of that update the County developed:
 Vol. 1 - Inventory and Characterization Report
 Vol. II - Scientific Literature Review
 Vol. III - Restoration Plan

Exhibit K
Phillips 66 requests additional clarification and definition for "baseline condition" (e.g. baseline
conditions at the time of application?).
P6605

David Klanica, Phillips 66

4/12/21

Policies 11AA -1
through 11AA-7

P6606

David Klanica, Phillips 66

4/12/21

Policy 8T-1

P6607

David Klanica, Phillips 66

4/12/21

Policy 8U-2

P6608

David Klanica, Phillips 66

4/12/21

Policy 8V-2

P6609

David Klanica, Phillips 66

4/12/21

Regarding General Policies for Climate Change/Sea Level Rise (Policies 11AA -1 through
11AA-7): please explain/provide detail for shoreline development applicant's responsibilities
pertaining to climate change and sea level rise. Will development applications be required to
address climate change and sea level rise as part of the SMP application or will there be
separate analysis and document requirements (e.g. when will a study addressing sea level rise
be required)?
Regarding Policy 8T-1, Phillips 66 requests clarification of the methods by which the County
will coordinate with landowners to protect marine resource lands.
Regarding Policy 8U-2, Phillips 66 requests clarification of the types of non-regulatory
programs, options, and incentives that owners of marine resource lands can employ to meet or
exceed County environmental goals.
Regarding Policy 8V-2, Phillips 66 requests clarification of the process by which the County will
work cooperatively with local, State, Federal and Tribal agencies, adjacent upland property
owners, and the general public, as applicable, to address community concerns and land use
conflicts that may affect the productivity of marine resource lands.

The General Provisions of Title 23 indicate that shoreline development must be consistent with
the SMA of 1971, the County's shoreline regulations and "other County land use regulations"
(See Title 23 draft at lines 11-13). Title 23 then references certain requirements for "existing
legal fossil-fuel refinery operations, existing legal transshipment facilities, expansions of these
facilities, and new or expansions of renewable fuel refineries or transshipment facilities".
Related definitions are also provided on page 241 at lines 20-36. Expansions of existing fossil
fuel and renewable fuel facilities are required to obtain conditional shoreline permits. (See Title
23, page 137 at lines 3-10).
As the Planning Department is aware, industry, labor and environmental organization
stakeholders have been working together to develop recommended changes to the County
Council's October 2019 proposed Comprehensive Plan amendments. Many of the terms and
definitions included in this proposal assume that the 2019 proposed Amendments will be
adopted as is. Phillips 66 requests that terms borrowed from the 2019 proposal not be adopted
at this time. Considerable progress has been made by the stakeholders and is being presented
to the County Council for its consideration in the near future. We request that this proposal be
delayed until the final work from the ongoing stakeholder effort is accepted or rejected and the
"final" definitions and framework for when conditional use permits is finalized.
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 Vol. IV - Cumulative Effects Analysis
all of which can be found on our SMP Update webpage.
These are only general policies; we are not developing CC/SLR
regulations at this time.

Well, we generally do that through email, though sometimes letters,
phone calls, or meetings.
We can’t provide you a precise list, as they haven’t been developed
yet, but they could include tax incentives, educational programs,
volunteer groups, etc.
How would we work cooperatively? Here are 10 simply ways from
entrepreneur.com to cultivate team cohesion:
 Create a clear and compelling cause
 Communicate expectations
 Establish team goals
 Leverage team-member strengths
 Foster cohesion between team members
 Encourage innovation
 Keep promises and honor requests
 Recognize, reward and celebrate collaborative behavior
Yes, staff is well aware of this work and understands that changes
have been made to Council’s original proposal. However, at the time
these documents were 1st edited, their original proposal was all we had
on which to rely, which is why the comment bubbles indicate that we
will have to substitute in any changes based on Council’s final adoption
of the Cherry Point fossil fuel amendments.
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P6610

David Klanica, Phillips 66

4/12/21

WH01

Wendy Harris

4/13/21

Article 7 Fish and Wildlife Habitat Conservation Area was amended to now include Type 0
waters. Phillips 66 requests the addition of a definition of Type O waters in the Whatcom
County guidance.
This is in response to the question that was asked at the last Planning Commission meeting
regarding "waters of the state." That is not a term used in the Shoreline Management Act.
Rather, it refers to all waters under its jurisdiction as "shorelines of the state" or "shorelands of
the state" and these are the appropriate terms to use for waters and exposed land under SMA
jurisdiction.
Under RCW 90.58.030, "Shorelines" means all of the waters of the state, including reservoirs,
and their associated shorelands, together with the lands underlying them; except (i) shorelines
of statewide significance; (ii) shorelines on segments of streams upstream of a point where the
mean annual flow is twenty cubic feet per second or less and the wetlands associated with
such upstream segments; and (iii) shorelines on lakes less than twenty acres in size and
wetlands associated with such small lakes.
https://apps.leg.wa.gov/RCW/default.aspx?cite=90.58.030.
In other words, only waters with minimum quantifiable measurements (size, type, velocity, etc.)
are a regulated state shoreline. This is often forgotten when we hear complaints about overregulation and unreasonableness.
Shorelines of the state are specifically set out in the WAC. In Whatcom County, all rivers and
streams that are shorelines of the state are set out in WAC 173-18-410.
https://apps.leg.wa.gov/WaC/default.aspx?cite=173-18-410.
Lakes are listed in WAC 173-20-760 and 770.
https://apps.leg.wa.gov/WaC/default.aspx?cite=173-20-770;
https://apps.leg.wa.gov/WaC/default.aspx?cite=173-20-760.
There are two kinds of shorelines of the state. The most common shoreline under SMA
jurisdiction imposes a no net loss standard of review to prevent any degradation beyond
baseline conditions, informed by review of best available science.
However, particularly large and significant rivers and lakes, as well as marine waters, are
designated "Shorelines of Statewide Significance" (SSWS). These have increased protection
through a prioritized preference of use, similar to how we apply mitigation standards. These
are set out in statute, with preferred use for natural conditions that support the long-term
interests of all state residents. RCW 90.58.020(f);
https://app.leg.wa.gov/RCW/default.aspx?cite=90.58.020 .
The Whatcom County SSWS are the Nooksack River, Lake Whatcom, Baker Lake, and marine
waters, including Birch Bay. R CW 90.58.030.
The SMA also discusses "shorelands" or "shoreland areas", which includes lands extending
landward for two hundred feet in all directions as measured on a horizontal plane from the
ordinary high water mark; floodways and contiguous floodplain areas landward two hundred
feet from such floodways; and all wetlands and river deltas associated with the streams, lakes,
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This proposal has already been dropped. We suggested you look at the
most recent version of Exhibit F, dated 4/5/21.
The commenter is correct, and these are all laid out in 23.20.010
(Shoreline Jurisdiction).

Exhibit K
and tidal waters which are subject to the provisions of this chapter; the same to be designated
as to location by the department of ecology.
RCW 90.58.030(2)(d), https://app.leg.wa.gov/RCW/default.aspx?cite=90.58.030.
I recommend the SMP Handbook, which is linked on DOE's website and explains how the
SMP process works. Specific issues and provisions are separate chapters in the Handbook.
https://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Shoreline-MasterPlan-handbook;
https://apps.ecology.wa.gov/publications/SummaryPages/1106010.html.
P.S. If you are wondering why I have written this, it is because I do not believe that the
Planning Commission and citizen committees generally are being provided with relevant and
timely information on the laws and policies they are asked to review and this fails to serve
public needs and public input requirements. Unless citizen-appointed committees have a
comprehensive and complete understanding of the purpose and intent of the policies and laws
they are asked to review, they will remain tools of the Planning Department. Please continue to
ask questions and ensure that you are provided with all the information you need upfront,
before beginning a large review project.
PB04

Pam Borso

4/21/21

PB05

Pam Borso

4/21/21

PB06

Pam Borso

4/21/21

WSPA01

Holli Johnson, Western
States Petroleum Association

4/21/21
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16.16.270

Restore Reasonable Use impact area language in the Dec 4, 2020, draft Exhibit F, WCC
16.16.270 Reasonable Use Exceptions.
I urge Whatcom County to reject the proposed change from the Planning Commission to
expand the maximum impact area for single-family residences from 2,500 sf to 4,000 sf. The
purpose of the reasonable use provision is to allow only the minimal “reasonable” use of
property to avoid a constitutional taking when fully applying the standards of critical areas
regulations. A 4,000 sf home is excessive.
Incorporate the State of Washington Department of Fish & Wildlife’s new riparian buffers
guidance. The buffer requirements contained in the SMP are less than adequate to ensure no
net loss of riparian and stream functions vital to fish, wildlife and our water supply.
Incorporate regulations to prepare for accelerating sea level rise impacts. Whatcom's SMP
does not incorporate protections form this peril. Not only our marine shorelines will be
impacted, as Ecology writes “more frequent extreme storms are likely to cause river and
coastal flooding, leading to increased injuries and loss of life.” 31,235 homes in Washington
State may be underwater by 2100; the value of the submerged homes is an estimated $13.7
billon.
The most recent staff memorandum contains several important explanations and clarifications
regarding what is meant by the “baseline” condition upon which no net loss project mitigation
requirements are measured and recognizes important distinctions between what is appropriate
to require for project mitigation obligations and what must be voluntary or incentive-based for
restoration. These principles should be built into the language of the code itself or, at a
minimum, into the language of the adopting ordinance, so as not to disappear into history once
the code amendments are adopted.

Your comments will be forwarded to the P/C & Co/C for their
consideration.

Please see the response to comment #FW/WEC09.
See responses to comments FW/WEC01, FW/WEC12, WCPW08,
WCPW09, RES03, RFW07, RFW11, & RFW17.

Staff doesn’t feel this is necessary, as this explanation is based on
DOE’s guidance and explanatory handouts so it true throughout the
state. Nonetheless, your comment will be provided to the P/C and Co/C
for consideration.
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WSPA01

Holli Johnson, Western
States Petroleum Association

4/21/21

WSPA01

Holli Johnson, Western
States Petroleum Association

4/21/21

DK01

David Kershner

4/22/21

23.40.010

N/A

The County Council is currently in the final stages of review of comprehensive plan and code
amendments for fossil and renewable fuel facilities and expansions. This work is the result of
many months of effort and good faith negotiations between the County and interested
stakeholders, including WSPA. As noted by staff in several places in the draft shoreline master
program amendments, it is imperative that these shoreline master program amendments be
fully consistent with the outcome of that other County Council effort. WSPA asks for an
additional opportunity to review and provide input on future revisions made by staff to achieve
that consistency before these amendments to the shoreline master program are adopted.
The Shoreline Use and Modification Use Table establishes a shoreline conditional use permit
requirement for expansions of existing legal fossil fuel refinery and transshipment facilities and
new or expansion of existing legal renewable fuel refinery operations or renewable fuel
transshipment facilities. Conditional use permit review requirements for these facilities are
being addressed in the zoning code amendments currently under review by the County
Council. A separate, duplicative and potentially inconsistent shoreline conditional use permit
review for the same facilities that will undergo thorough zoning code conditional use permit
review is unnecessary and should be eliminated. In particular, it is not appropriate to apply
shoreline conditional use permit requirements to upland activities that will be fully evaluated
under the zoning code requirements applicable to those upland activities. At a minimum, this
provision should clarify that such fossil fuel facilities located outside of the shoreline jurisdiction
should be evaluated under the zoning code conditional use permit criteria and not pursuant to
shoreline conditional use permit requirements.
I have served on the Whatcom County Climate Impact Advisory Committee since its inception
in 2018. While I am not writing in my capacity as a committee member, I have familiarized
myself with the research on sea level rise related to climate change. The financial costs to
Whatcom County taxpayers and property owners of not adequately planning for sea level rise
are likely to be substantial. As you may know, the real estate company Zillow estimates that
nearly $14 billion worth of housing in Washington State could be submerged in the next 80
years under some climate change scenarios. The ecological costs will also be substantial, if we
plan to prevent flooding of structures but not to allow migration of shoreline habitat. That
habitat not only supports wildlife populations, it also provides economic benefits, such as
recreation and fisheries.
To reduce the economic toll of sea level rise and truly protect shorelines consistent with the
intent of the Shoreline Management Act, I urge you to recommend revising regulations to
ensure that newly-created lots only allow construction in areas that are not likely to be
inundated in this century. Where existing lots are large enough to still allow residential,
commercial, or industrial uses compatible with the zoning, I urge you to recommend a similar
revision. In addition, I support revising the regulations to ensure that new or substantially
changed structures be elevated above the likely sea level rise elevation for the life of the
structure.
Waterfront property that I own on Lummi Island would likely be constrained in its use due to
these regulations. Nevertheless, new protections are the only responsible approach to
shoreline planning, given what we know about sea level rise.
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Please refer to the response to comment P6609. The P/C’s
recommended amendments will be forwarded to the Co/C for their
review, public hearing, and adoption (during which they may make their
own amendments). We would urge you to pay attention to the SMP
update page (or Council’s agenda page), where new drafts are posted
as decisions are made.
What is shown in the draft Title 23 regarding this issue is what staff was
provided over a year ago. Once Council makes a final decision on their
separate Cherry Point amendments staff will rectify the differences.
You should understand, though, that if both Title 20 and Title 23 require
a CUP for a certain activity, the permits would be combined under
WCC 22.05.030 (Consolidated Permit Review). Shoreline requirements
would not be applied outside of the shoreline jurisdiction.

See responses to comments FW/WEC01, FW/WEC12, WCPW08,
WCPW09, RES03, RFW07, RFW11, & RFW17.
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DK01

David Kershner

4/22/21

AC01

Alan Chapman

4/22/21

As a former commercial salmon fisher, I also support strengthening riparian buffer restrictions
consistent with recommendations of the Washington Department of Fish and Wildlife Riparian
Ecosystems Volumes I and II. Salmon populations have declined in part due to riparian habitat
degradation. We need to protect this habitat to restore healthy salmon populations.
I have been involved in fisheries management, and watershed resource issues in Whatcom
County for over 30 years.

Your comment will be forwarded to the P/C & Co/C for their
consideration.
See responses to comments FW/WEC01, FW/WEC12, WCPW08,
WCPW09, RES03, RFW07, RFW11, & RFW17.

Regardless of the level of belief one might have in projections of climate change and sea level
rise and associated storm surges, it does not make sense to allow development in areas of
high risk. I urge the county, in the interests in avoiding significant damage to life, property and
natural resources to not allow creation of lots where reasonable use would be subject to a high
risk of damage from climate change effects, sea level rise, or reduce public trust ecological
benefits within the foreseeable future. Where existing lots are large enough to still allow
residential, commercial, or industrial uses compatible with the zoning, I urge you to
recommend or require a similar risk avoidance approach. In addition, I support revising the
regulations to ensure that new or substantially changed structures be elevated above the likely
sea level rise elevation for the life of the structure.
AC02

Alan Chapman

4/22/21

PR01

Paula Rotondi

4/22/21

PR03

Paula Rotondi

4/22/21

PR03

Paula Rotondi

4/22/21
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16.16.270

In the interest of protecting and achieving a net ecological gain of shoreline functions through
consideration of locational relevant riparian buffer requirements that might be identified in the
Washington State Department of Fish and Wildlife recent guidance on riparian guidance.
As you consider changes to the Shoreline Master Plan (SMP), I urge you to make decisions
based upon what will be best for those living here twenty years from now – rather than what is
best for corporations’ short term profits. Please draft more stringent SMP standards.
First, regarding Reasonable Use Exceptions, please reject the proposed change to expand the
maximum impact area for single family residences from 2,500 square feet to 4,000 square feet.
“Reasonable Use” means there must be some minimal use such as a 2,500 square foot house.
If those living here twenty years from now are to have natural treasures such as salmon
fishing, crabbing, the sight of Orcas, the SMP cannot afford extravagances such as a 4,000
square foot house that will do more damage to our already damaged shorelines.
Second, the buffer requirements in the SMP do not adequately protect riparian and stream
functions which are essential for sustaining fish, wildlife and protecting our water supply. If
people living here twenty or more years from now are to have the fish and wildlife treasures we
enjoy today and have adequate supplies of clean water, then the SMP must incorporate the
State of Washington Department of Fish & Wildlife’s new riparian buffers guidance.
Third, please do not add to the challenges of those living here twenty years or more from today
who will be dealing with increasingly severe ramifications of climate change. Climate change
causes sea level to rise and also causes more extreme storms with tide surge coastal flooding
and also river flooding. The Washington State Department of Ecology, the Federal Emergency
Management Agency, private investment companies, insurance companies, and real estate
companies (Redfin most recently) warn that many thousands of homes worth billions of dollars
will be lost due to climate change exacerbated flooding. Please include regulations in the SMP
to prepare for accelerating sea level rise.

Your comment will be forwarded to the P/C & Co/C for their
consideration.
Please see the responses provided for Comments BIAWC04,
BIAWC09, GCD09, GCD14, MES09, MES11, MES31, NES01, RFW12,
RFW13, & RFW18.

Please see the response to comment #FW/WEC09.

Please see the responses provided for Comments FW/WEC01,
FW/WEC02, FW/WEC12, WCPW07, WCPW08, WCPW09, RES03,
RFW02, RFW03, RFW04, RFW06, RFW07, RFW11, RFW17, & PB06.
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P6611

Dave Klanica, Phillips 66

4/22/21

P6612

Dave Klanica, Phillips 66

4/22/21

BH01

Bill Haynes, Ashton
Engineering

4/22/21

23.50.140

Extent of Jurisdiction. Given the recent Department of Ecology's revocation of the Port of
Kalama and Northwest Innovation Works Shoreline Conditional Use Permit, questions have
been raised as to overall shoreline management authority. Whatcom County, as well as other
Counties and Ecology must lawfully apply its shoreline management program requirements,
particularly when seeking to require mitigation for activities that occur outside the jurisdictional
shores of the State. It appears that Ecology unlawfully applied certain mitigations when the
only activities within the shoreline were dredging for a new dock berth, portions of the security
fence, an infiltration pond, a first-flush pond, fire suppression water storage and a containment
berm for certain storage tanks. We ask that Whatcom County commit to act within its
jurisdictional boundaries.
Consistency with Ongoing Comprehensive Plan and Code Amendments. Both WSPA and
Phillip 66's previous comments request that the shoreline master program amendments be
consistent with the outcome of the ongoing good faith negotiations between the County and
interested stakeholders that has occurred over many months related to the Comprehensive
Plan and Code Amendments. We request consistency primarily as to definitions as the
development of the relevant definitions was a significant effort and even slight differences in
wording across county programs could add uncertainty and confusion. Phillips 66 does not
believe that all activities which will require a conditional use permit under the Code
Amendments should also require a conditional use permit under the shoreline management
act. The shoreline program only affects activities that are within the jurisdictional shores of the
State. The Zoning requirements cover much broader non-shoreline areas. Additionally,
shoreline conditional use permit requirements should not be applied to upland activities that
will be fully evaluated under the zoning code requirements applicable to those upland activities.
The programs also involve different decision makers and appeal paths. The differences can
warrant different permitting approaches.
Regarding the Table for Dimensional Standards (page 147), the minimum length required to
reach a moorage depth of 5’ below ordinary high water.
Ordinary High Water (OHW) elevation 314.5’ has been well established on the Lake Whatcom
- at least for the multiple projects I’ve been involved with.
The proposed change results in a low water depth at the outer end of the dock (float) of 2’.
Design low water has been established at an elevation of 311.5’.
In a Jan. 29, 1999 letter from the WA Dept. of Ecology (DOE) to WCPDS and the WC Hearing
Examiner, the DOE determined “…an in-water depth of 2.5 feet at 311.5 feet MSL is the
minimum necessary draft to accommodate a standard powerboat on Lake Whatcom.”
The proposed update lowers the design depth from 2.5’ to 2.0’. That depth is at the watered
end of the dock only. Presumably, depths towards shore are shallower and at low water level a
power boat will have less than 2’ to moor in. In addition, the landward end of the float may go
aground depending on the bottom contours if the outer end is at 2’. If the site is exposed to
waves, the dock/boat may be tossed up and down on the lake bed.
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We are. Shoreline jurisdiction is addressed in §23.20.010.

Please see the responses provided for Comments FW/WEC16,
RES10, P6609, WSPA01

We agree; our math was wrong. It has been amended to be 5.5 feet
now.
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KC04

Kim Clarkin

4/22/21

KC05

Kim Clarkin

4/22/21

KC06

Kim Clarkin

4/22/21

JM01

Janet Migaki

4/22/21

Assuming a 6’x20’ floating dock aligned with its approach ramp, I would propose the overall
minimum length required to reach an inshore depth of 5’ at OHW (2’ depth at 311.5’). That
assumes depths offshore increase.
I am concerned about the current document’s lack of land use restrictions on areas that will be
affected by sea level rise. I do not agree that waiting to strengthen regulations till more
information is available is a good idea. In the meantime, many decisions will be made that may
harm critical areas along the changing shoreline. Those decisions may also harm the people
who invest in shoreline developments that storm surges could damage. This is the kind of
foresight and protection citizens expect from their government—not a laissez-faire attitude
such as led to the Oso disaster. Other commenters have given strong references for up-to-date
scientific information the Planning Dept. can use to write pertinent and reasonable rules to
distance new developments from the shoreline.
I do not see a reason for expanding the reasonable use exception to 4,000 ft2 in critical areas.
That is a trophy home, not a reasonable exception. Critical areas are critical to wildlife, water
and other things that we are trying to protect. Let’s actually protect them.
I strongly encourage you to use WDFW’s most recent recommendations for riparian buffer
widths for new developments. They are based on a thorough knowledge of rivers, valleys, and
in-stream habitat development over the long term, and they should be incorporated in our longterm planning. No one is saying that existing developments have to be retired. New
development should be completely different; recognizing our expanding understanding of the
damage we wreak on ecosystems, we should aggressively seek to avoid that damage.
I congratulate you and the Planning Department for making otherwise reasonable updates to a
huge document and working toward making regulations more understandable. It has been a
long slog for you, and I’m grateful for your attention to this extremely important roadmap to our
future relationship with our environment. Please make it as strongly protective as you can.
The SMP, CAO, City and County Comprehensive Plans mention or refer to a quagmire of
environmental agencies + regulations, as well as mention or refer to multiple intersecting
jurisdictions, permits, ordinances, exemptions and waivers—all used for ‘managing’ waters of
the State.
Lake Whatcom, a significant water of the State, is not a healthy or protected source of water,
yet it is used for Bellingham’s drinking water. The Lake’s well documented decline is
troublesome since many of the lake’s contaminants resist the treatment processes used by the
City treatment plant and pass into public drinking water supplies.
Where in the SMP and accompanying documents does it mention or discuss the primary and
ultimate regulatory agency held fully accountable for protecting the water quality of Lake
Whatcom water?
The Lake is violating several water quality parameters +contaminants, and the water has not
been tested for a full toxicology analysis since late 1990s.
Does the SMP address protecting the Lake’s total water quality? I know the 50-year TMDL
tries to address low DO levels, with not encouraging reports to date. What about so many more
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Please see the responses provided for Comments FW/WEC01,
FW/WEC02, FW/WEC12, WCPW07, WCPW08, WCPW09, RES03,
RFW02, RFW03, RFW04, RFW06, RFW07, RFW11, RFW17, & PB06.

Please see the responses provided for Comments BIAWC04,
BIAWC09, GCD09, GCD14, MES09, MES11, MES31, NES01, RFW12,
RFW13, & RFW18.
Please see the response to comment #FW/WEC09.

Lake Whatcom’s water quality is managed through the Lake Whatcom
Management Program, under the direction of the Lake Whatcom Policy
Group. You can find what you’re looking for at
https://www.lakewhatcom.whatcomcounty.org/.
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MRC01

Marine Resources
Committee

lake water quality issues- who is accountable and responsible for protecting and keeping the
lake healthy enough to be a drinking water source?
Thank you for taking the time to review the Whatcom County Marine Resources Committee’s
(WCMRC) comments on marine land protection. One role of the WCMRC is to work with
county leadership and other key constituencies to help protect marine and enhance nearshore
habitat through local and state ordinances and regulatory plans. The WCMRC supports
regulations and policies that further protect and enhance marine shoreline areas that are vital
economically, culturally, recreationally, and environmentally.

4/22/21

BIAWC14

Rob Lee, BIAWC Executive
Officer

4/22/21

BIAWC15

Rob Lee, BIAWC Executive
Officer

4/22/21

16.16.270 &
16.16.273

The Whatcom County Marine Resources Committee supports the inclusion of the proposed
amendment to Chapter 8: Marine Resources Lands policy section, as developed by the
WCMRC, to the Comprehensive Plan.
We want to say thank you for:
• recommending the 4,000 sq. ft. RU area, we request excluding septic systems from this
square footage if covered with native landscaping.
• For creating the minor variance for buffer reduction of the 25% to 50%. We request that you
lower the fee for minor variances.
• We request that any buffer reductions under Reasonable Use are decided administratively
through a minor variance, Critical areas included.
Reasonable Use and Variances: We will comment separately on the permit process, "impact
area" size, and criteria issues.
A. Permit Procedure:
1) Present Process: PDS staff has proposed major changes to the procedures. The current
2017 CAO allows staff to grant reasonable use (RU) permits for one single family house under
very strict criteria if CAO rules alone would deny "all reasonable and economically viable use"
of the property. The next step is a variance requiring Hearing Examiner (HE) approval.
We were surprised to learn recently that these RU permits have become a major part of local
wetland scientist's workload. This is due mainly to high buffer standards and tight limits on
adjustment options. These conflicts between strict environmental rules and permitted,
customary land uses are obviously not unusual.
2) Staff Proposed Process: As we understand it, the current draft Exh F/CAO proposal, dated
4/2/2021, offers a 3-level process:
a) Minor Variance: if a person only needs a 25 to 50% CAO buffer reduction, they will apply for
this approval. The draft does not say whether this value is total area, width, or both. Staff
decides these permits; an application and notice to neighbors is required. We do appreciate
this new minor variance idea allowing staff approval. The concept should be used for other
CAO issues. No further CAO permits are needed. See Section 16.16.273, p 34.
b) A Major Variance is required if the Minor Variance is denied. One would apply to PDS, and
the H/E would decide after a hearing. This is an expensive and slow process; the fees are now
$2,750 each, plus critical area reports, probably consultants doing the applications, a

Page | 23

Your comment will be provided to the P/C and Co/C for consideration.

Your comment will be provided to the P/C and Co/C for consideration.

Regarding the commenter’s point A.2.b: A major variance wouldn’t be
required if the minor variance is denied; a major variance would be
applied for if one wants to reduce a buffer more than 50%. They’re not
sequential: one just applies for the permit one needs.
Similarly, regarding the commenter’s point A.2.b: With staff’s
assistance, an applicant should know whether a major variance is
attainable, given the required findings (§22.07.050). Thus, if one
understood one’s chances to be nil, one would just apply for an RUE;
so again, they don’t have to be sequential.
The biggest difference is that through a variance, whether minor or
major, one must still mitigate for impacts. Under an RUE the H/E can
allow impacts without requiring mitigation. This would apply on a
property that is so encumbered by critical areas that nothing could fit on
the lot without causing impacts and there’s no room to mitigate.

Exhibit K
consultant or attorney at the hearing, and possible legal costs if you or an opponent appeals
the decision. Anyone testifying, or you, can appeal the decision to Superior Court, also costly
and slow. See Section 16.16.273, p 34.
c). A Reasonable Use Exception is the last resort, virtually identical to the Major Variance
process and possible outcomes. It would also be decided by the HE, with high similar costs,
and potential litigation. See 16.16.270. A and B.
One may apply for an RUE only if their Major Variance app is denied. If you do not get
adequate relief with a major variance, you must repeat the process to apply for and hope to be
granted an RUE by the HE, paying like fees and costs again. You or an opponent may appeal
this decision too to Superior Court from someone, at either stage.
3) BIAWC/GAC Proposal: a simpler, less costly, and more practical alternative for all sides:
a) Minor Variance (informal staff decision): expand the options to allow buffer adjustments
above 50%. This would be determined mainly on a valid scientific analysis of site and vicinity
functions and values of the affected wetland(s) and/or habitat(s), acceptable to qualified staff.
Also, adjustments should be possible in both total buffer area and width. Can be appealed via
RU process.
b) Major Variance (formal HE decision): eliminate it, as redundant with the RU option, adding
unneeded costs, complexity and time demands on both public and private parties.
c) RUE: Use the draft as written; consider simplifying criteria per comments, information, and
proposal below, per Item C.
BIAWC16

Rob Lee, BIAWC Executive
Officer

4/22/21

16.16.270(C)(12)

B. "Impact Area" size limit: For reasons stated in our April 12 2021 letter, we support the 4,000
sq. ft. value for the "impact area" to be allowed as the upper limit for buildings and other
impervious surfaces, except for a minimal standard driveway. We suggest "impact area" be
defined for certainty, and exclude landscaped areas using native plants and water features,
and septic mounds or areas. The term "footprint" has a different meaning in the construction
and real estate worlds.
Also, there is no scientific basis for any fixed value, 2,500 or 4,000. Also, some landowners
who already have a "pre-CAO" house or other building on their parcel would be severely
penalized by the 2,500 value.

BIAWC17
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Rob Lee, BIAWC Executive
Officer

4/22/21

C. RU Criteria: In our April 12 2021 statement, we raised several substantive questions on the
"reasonableness" of some of the many RU criteria (12! see p 2-3). And we attached the full text
of guidance on Reasonable Use from the state Department of Commerce again. We did omit
the small p1 diagram because it was not clear how it related to the text on it or overall context.

Please see the responses provided for Comments BIAWC04,
BIAWC09, GCD09, GCD14, MES09, MES11, MES31, NES01, RFW12,
RFW13, & RFW18.
And the commenter is correct about the impact area having no
scientific basis; rather, it is a legal basis. The courts have consistently
interpreted a reasonable use (in SFR zones) to be an averaged sized
house in that jurisdiction. In Whatcom County, PDS records indicate
that an averaged sized house is 1,820 sf, meaning the footprint would
be around 900-1,000 sf (2-story). We would expect that someone
wanting a larger home or more appurtenant improvements wouldn’t
choose a lot that is so encumbered by critical areas that they couldn’t fit
it on the property.
Your comments will be provided to the P/C and Co/C.
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In general, this guidance advises "careful use" of terms such as "alternative or possible uses,
etc."; and care with "economic use" etc.; see p 2-3.
In the Synopsis of Public Comments updated April 14, 2021, staff commented at length on this
guidance (pp 110-113). We have no disagreement with most comments. But in D, p 111, if you
as the government are going to say: "the criteria ... need to consistent with case law…", then
you have an obligation to impacted citizens to cite at least the more recent and relevant cases
and point out the claimed support.
Somewhere in the Synopsis, staff also referred to Department of Ecology guidance on this
topic. I searched their site and found: "Wetland Guidance for CAO Updates"; 65p, 2016
(attached). The subject is cited on 4 pages: 8, 13 and 31-32. This excerpt is the only
substantive guidance in the document, p 8:
“Exceptions are typically addressed in a CAO in the context of reasonable use of property.
For more information about this regulatory tool, see Section VII of the Critical Areas
Assistance Handbook published by the Washington State Department of Commerce:
http://www.commerce.wa.gov/Documents/GMSCritical-Areas-Assist-Handbook.pdf

BIAWC18

Rob Lee, BIAWC Executive
Officer

4/22/21

We think this is an important legal issue for many county landowners. We suggest you ask the
PDS/Commissions' legal counsel to review these criteria and related resources and produce a
memo with a recommended set of criteria for the record before you complete your
recommendations on this important issue to the County Council. The adopted CAO definitions
of Reasonable Use and RU Exception should be reviewed too; attached.
2. Buffers for wetlands and Habitat (HCAs)
Our April 12 testimony makes several comments on this important issue. In general, the
buffers make more land unusable for all kinds of essential land uses than preserving the actual
wetland.
At this point, we have carefully reviewed the 3 most recent statements by Miller Environmental
Services on the many changes proposed by staff re wetland and habitat buffer and related
issues. We have discussed many with him and find that we agree in general with all the
comments. A few other wetland scientists have also submitted valuable comments, e.g., NW
Ecological Services and NW Wetlands Consulting.
We respectfully recommend that Planning Commission members and staff review these
comments carefully, and seriously consider acceptance. Almost all are opposed to new, more
restrictive language, and do not propose new text or values.
Many of staff's proposed changes, and opposed by Miller, would tip whatever balance the CAO
now has toward preservation of more non-wetland areas, i.e., buffers. Other items objected to
will make the process of obtaining some flexibility in the rules more difficult, or impossible in
some cases.
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Your comments will be provided to the P/C and Co/C.

Exhibit K
We submitted two of the three Miller letters with our April 12 letter: the February 19, 2021 letter
(8 pages; 14 comments, and the Jon Maberry Prepared Motions, one page, 12 issues, dated
February 25 2021.
We are attaching the firm's most recent April 12, 2021 letter to this statement, 8 issues and 6 p.
We are taking this approach because no active members of our GAC or of the BIAWC have
the scientific credentials or experience to do the kind of objective analysis of the draft changes
that Miller and the other scientists have done.

BIAWC19

Rob Lee, BIAWC Executive
Officer

4/22/21

MES51

Ed Miller, Miller
Environmental Services

4/22/21

TSF09

Diani Taylor, Taylor Shellfish
Farms

4/22/21

RES25

Karlee Deatherage, RE
Sources

4/22/21
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16.16.900

From reading all the Miller comments, we conclude that if the CAO draft is adopted as written
today, the Whatcom CAO will be one of the restrictive in the state, if not the most!
We do ask that the Planning Commission hold the record open for written comments for at
least 2 weeks. We will review the testimony after the hearing and may want to send additional
comments.
P/C Public Hearing Testimony: The WAC definition of “watercourse,” which is where the
ditches would fall, talks about the presence of a high water mark and the presence of fish; it
specifically excludes irrigation ditches, canals, stormwater treatment, conveyance systems, or
other entirely artificial watercourses. So it seems to me that ditches, unless they carry fish or
convey a prior stream, are not waters of the state. So it seems to me that ditches are not
waters of the state unless they carry fish or convey a prior stream. And from a practical
standpoint, regulating ditches in Whatcom: If all the ditches become a critical area with a
buffer, we'd have to do critical areas report for everyone with the ditch, with a buffer. I'm not
sure how that would work. If you filled a ditch, what the mitigation would be for that, would you
have to create another ditch? I'm not sure how that would work. If Public Works was to create a
new ditch for a new road they'd be creating a new critical area, putting a new buffer on
someone's property. Additionally, most all of the ditches in Whatcom County that have these
buffers are located in County right-of-way, so it just seems from a practical standpoint it’s not
even doable. Aside from the fact that they don't appear to be waters of the state by state
definition.
P/C Public Hearing Testimony: I am a 5th generation shellfish farmer with my family
business, Taylor Shellfish Farms. We have been farming shellfish here in the state since 1890
and grow a variety of oysters, mussels, clams and geoduck today. Our company is vertically
integrated where we farm-to-table, so we include everything from hatcheries and nurseries to
farms, processing facilities, and retail and restaurants. I wanted to introduce myself after we
submitted comments on the most recent draft of the SMP document. We really appreciate
regulations, especially in the Shoreline Master program, that are so important to protect our
environmental resources, including water quality and shoreline and our shoreline ecosystem,
which is important and critical for our farms. Our comments are intended to just ensure that the
regulations around aquaculture are based on the most current scientific and technical
information and align with the state guidelines.
P/C Public Hearing Testimony: The current version of the SMP is an improvement for
protecting our shorelines. However, there are 3 areas to further strengthen. We submitted a
letter on April 12 asking the P/C to make changes with respect to reasonable use, sea level

The P/C considered this request at their 4/22 hearing and denied it.
These comments were considered by the P/C in their deliberations and
final recommendation on the definition and regulation of ditches.

Comment noted. These comments were considered by the P/C in their
deliberations and final recommendation. Please see staff responses to
TSF’s written comments addressing their issues.

These comments were considered by the P/C in their deliberations and
final recommendation. Please see staff responses to these previously
raised issues.
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rise, and include the use of Department of Fish and Wildlife new riparian buffer guidance in the
critical areas ordinance.
The science is clear when it comes to sea level rise. We have been and continue to witness
the impacts of rising seas. With storm surges impacting property, we will see the loss of critical
shoreline habitats for salmon and forage fish through a phenomenon called coastal squeeze if
we don't act now to prevent the construction of buildings or infrastructure in harm's way.
Suggested code for amending 23.30 under general regulations that the new section was
included in our letter, please restore the staff proposed language for 16.16.270 (Reasonable
Use Exceptions) and improvements over the current code to require the Hearing Examiner
approval for reasonable use exceptions. However, 4,000 square feet of impact area is
excessive, especially when some lots could be 6,000 square feet.

PG01
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Andrew Gamble, PetroGas

4/22/21

Lastly, WDSW release guidance on riparian buffers in July and also in December 2020. We
hope the P/C will incorporate best available science from WDW that calls for a one hundred
foot buffers known as the “200-year site potential tree height” from the edge of the 100-year
floodplain or channel migration zone. This could be applied as a new section to 16.16.420
(General Standards) for frequently flooded areas or a new entry in the table for 16.16.740
(Habitat Conservation Area Buffers).
P/C Public Hearing Testimony: We do have a few concerns, questions, and clarifications
about the update.
 First of all, we've noticed that there are some overlapping regulations, and we just want to
point out that where there's already existing regulation in place and that the SMP need not
be layered on and may not actually be necessary.
 Another thing that we're looking at is that there's a potential for a maximum height
requirement. We don't think that should apply to the Cherry Point UGA.
 And then there’s maintenance dredging. We think that should probably be a permitted and
conditional use, and I think I read somewhere that it was to be prohibited and conditional.
That should just be for the maintenance dredging. And then dredge material disposal
management actually is already in place, so it doesn't need to be managed again.
 And then some clarification on no net loss. We were looking for a bit of an explanation on
the baseline condition. Is that the same as it was outlined in, I think it was a 2007 staff
report, on a previous update?
 And as for mitigation, is that still achieved through voluntary and incentives, or is that
going be permit required mitigation? Could that be applied to legacy or historical problems
and not part of a new project proposal?
 And does this SMP Update establish a shoreline conditional use permit?
 Then finally, we were looking for some clarification on the sea level rise policies. I heard
Mr. Hansen talk about that as well. It's kind of scattered throughout. And we were looking
to see if this is going to create new responsibilities for permit applicants.

These comments were considered by the P/C in their deliberations and
final recommendation. But briefly:
 Staff doesn’t believe there are overlapping regulations.
 There does need to be height limitations so as to protect the
shoreline, especially in terms of protecting views.
 Maintenance dredging is proposed to be a Permitted Use.
 The baseline condition was set by the 2007 SMP Update and it’s
corresponding background documents.
 Some mitigation may be required for impacts from project
proposals, but the County does not require applicants to “fix”
existing issues, though applicants are always welcome to do so
through voluntary mitigation.
 No, Shoreline CUPs already existed in the County’s SMP.
 Currently only SLR policies are being considered, which would not
create new responsibilities for permit applicants. However, we
expect that in the not too distant future there may be regulations
requiring applicants to address it in their permit analyses.
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P6613

Tim Johnson, Phillips 66

4/22/21

P/C Public Hearing Testimony: I would refer you to the Phillips 66, April 12th written
comments as well as some supplemental comments that were submitted today via email. But I
would like to highlight a few comments tonight, specifically in Exhibit C, Chapter 8.

These comments were considered by the P/C in their deliberations and
final recommendation. Please see the staff responses to Phillips 66’s
written comments on these same issues.

Regarding Policy 8T -1 we would request some clarification of the methods by which the
County will coordinate with landowners to protect marine resource lands
In policy 8 U-2 we request some clarification of the types of non-regulatory programs and
options and incentives that owners of marine resource lands can employ to meet or exceed the
County environmental goals.

WH02

Wendy Harris

4/22/21

In Exhibit D, Title 23, the general provisions indicate that shoreline development must be
consistent with Shoreline Management Act of 1971, the County Shoreline Regulations, and
other County land use regulations. Chapter 23 then references certain requirements for
existing legal fossil fuel refinery operations, existing legal transshipment facilities, expansions
of those facilities, and new or expansions of renewable fuel refineries or transshipment
facilities. And is related definitions also provided on page 241 on expansions of existing fuel,
fossil fuel, and renewable fuel facilities that says they are required to obtain conditional
shoreline permits. As the planning department is aware, industry, labor, and environmental
organization stakeholders have been working together to develop recommendations and
changes to the County Council's October 2019 proposed Comprehensive Plan amendments.
There's been considerable progress made by the stakeholders, and those have been
presented to the County Council for their consideration, and we request that this SMP draft be
delayed until the final work from the stakeholder effort is accepted or rejected and the final
definitions and framework for conditional use permit is finalized. And then finally, I would just
like to note that we would request an additional opportunity to review and provide input and
further revisions made by the staff before the shoreline amendments are finalized.
P/C Public Hearing Testimony: I support the comments that have been submitted by the
environmental community; they are well founded.
But I want to express my outrage that the P/C majority is using their position to reduce
environmental protections for their own interests, ignoring what is best for the public and the
planet. This is being done at a time when scientists have issued three distress letters about
how we are not doing enough fast enough at the risk of biosphere collapse and extinction of
most forms of life, including our own. There are many members of the public who share my
views. If you are here for yourself, you're here for the wrong reason.
I'm also appalled at the lack of science I failed to hear being discussed. I heard agenda based
changes being proposed and I heard nothing regarding the science that supports this. This
must have resulted in staff using science as if they were drafting a legal brief to support their
argument. Why wasn't the science presented front and center to the topic being discussed?
This is troubling. I understand that this round of the SMP update does not require a new review
of the foundational elements necessary to determine no net loss. However, DOE indicated that
there was an exception for a substantial change in Shoreline function. I believe that applies
here and is very relevant since the County still lacks baseline standards, means of
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These comments were considered by the P/C in their deliberations and
final recommendation.
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BIAWC20

Roger Almskaar, BIAWC

4/22/21

quantification, and monitoring protocols. In other words, we have no means of determining no
net loss, which leads to the following statement in all but the largest SEPA reviews, which is in
regards to species of wildlife present: “none known to the best of my knowledge.” And by that
everybody escapes having to care about or mitigate for wildlife impacts or whatever other kind
of impacts are around. Other changes in events approved or pending are going to reshape the
shoreline in the County jurisdiction in a manner that will make it unrecognizable from its current
condition. We've lost one of the most important shoreline keystone species since the last SMP.
The sea star numbers established how the loss of even a small number of stars had a
significant impact on our healthy shoreline function. There is the Birch Bay berm. There's the
Cherry Point update that's allowing expansion of use and of size, and that's going to bring in
more tankers which have led to the killer hornets that are here in Blaine, and they're believed
to arrive via Cherry Point tanker. And so these are vectors for aquatic invasive disease. Taken
as a whole, this is enormous change and it's a loss in shorelines of statewide significance that
does not follow the prioritized shoreline use preference so that we estimate one sentence. I
asked that the DOE require the County at least provide a concrete example of how the no net
loss would work.
P/C Public Hearing Testimony: We submitted our 2nd round of testimony by email. It was late
today. Did you see our letter come in a 4-page letter and some attachments? OK, good, thank
you. So that's in the record. So I'll move along here.
Let's see, I want to say thank you to Cliff Strong for his good work on the staff report, and the
synopsis just made our work a lot easier in figuring out what's going on with this extremely
complicated project.
Most of the impacts on building that we're concerned about are coming from critical area rules,
not shoreline rules. We just don't get into the shoreline areas very much anymore.
I want to give you something about my background, though I think most of you don't know this.
I'm a land use consultant right now, but I got into planning in 1971, being hired by Whatcom
County to do the first SMP, which goes back a long time. Our final product adopted in 1976
was about 170 pages. Lots of definitions that I had to write. At that time the state guidelines
from Ecology were a booklet of about 25 pages. I don't know if Cliff has ever seen that one. Let
me move on here.
I think the most important thing for me to say tonight is we're very concerned about the
reasonable use process. And I've been surprised in the last few months to learn that that
process has become a major part of the workload of many of the local wetland scientists. That
was not true a few years ago, and I've been doing short plats for a long time and just hadn't
heard that. So my most important thing to say tonight is that we are really concerned about the
staff's new proposal to have three layers of permit processing to get a reasonable use
exception. The first layer would be the staff of (mini?) variance, second would be a variance
through the H/E, and the third would be a reasonable use through the H/E. So you'd be going
there twice, paying the same amount of money, twice fees and everything. And so our
proposal is to eliminate the middle level, the variance that would go to the H/E. And if you're
not satisfied with what you are able to negotiate with a staff, with your wetland scientist, work
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These comments were considered by the P/C in their deliberations and
final recommendation. Please see the staff responses to the BIAWC’s
written comments on the proposed reasonable use process.

Exhibit K
out a deal based on science, not arbitrary numbers, it's politics. But then you can go to the H/E.
So we're agreeing to support that. It's still going to be expensive for people, but at least it's not
double the cost as it is. But please look at that in detail as quite a bit in our paper on that.
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Exhibit K

2019 Whatcom County Locally Initiated SMP Amendment– Public Comment Summary
The following comments were received during the Ecology comment period from October 28, 2019 to November 27, 2019. The comments are associated with the above-referenced 2019 SMP
amendment which has now been incorporated into this SMP periodic review amendment at the request of Whatcom County. Since the changes from the 2019 amendment are being rolled
into this amendment, the comments have been included here.
Comment
#
01

SMP Section
WCC 23.90.060.B –
Vegetation
Conservation
Regulations

Commenter
Tani Sutley

Comment / Concern
Regarding Hazard Tree Definition Changes and 23.90.060(B):
Since this limited amendment is intended to consolidate the multiple
location code definitions of “hazard trees,” can you clarify if the SMP
regulation 23.90.060B(9) will still supersede CAO hazard tree removal
regulations in shorelines as determined by the Whatcom County
Hearing Examiner?*
“Vegetation conservation standards do not apply to the removal of
hazard trees pursuant to WCC 16.16.230.F.” WCC 23.90.060B(9)
“Shoreline developments shall comply with the vegetation conservation
policies of this program through compliance with the critical areas
standards of WCC 16.16.335, 16.16.360, 16.16.630, and 16.16.740 for
protection and maintenance of critical areas and buffer vegetation.”
WCC 23.90.060.B.1
*Ecology Note: It is assumed that the commenter is referring to a January 2019
decision by the Whatcom County Hearing Examiner (Norman Chang v. Whatcom
County APL2018-0004) that hazard tree removal is allowed outright in shoreline
jurisdiction without any review or mitigation even when located in geologic
hazard areas.

Local Government Response / Rationale
Yes, the whole point of the amendments of Ord2019-013 and Ord2019-057
was to close this loophole by making the text less ambiguous and less likely
to be misinterpreted.
The intent of the amendments in Ord2019-013 regarding the definition of
“hazard tree” was to develop one clear, unambiguous definition that is
consistent in the zoning code, Critical Areas Ordinance, and the Shoreline
Management Program. This was followed by Ord2019-057, which tightened
up the rules for tree canopy retention in the Lake Whatcom and Water
Resource Protection Overlay Districts, including within the shoreline
jurisdiction and critical areas. These amendments made it clear that, unless
it’s an emergency, an arborist’s report is required to remove any tree
canopy, even hazard trees.
Ms. Sutley has found some bad references, however.
WCC 16.16.230(F) was a reference to the 2007 CAO, in which removing
hazard trees from critical areas was exempt (“The landowner may cut hazard
trees within critical areas and buffers.”). The 2017 CAO update deleted that
exemption, and instead made “The felling of hazard trees within critical
areas and buffers, with an approved tree risk assessment completed by a
qualified professional” an Activity Allowed with Notification (WCC
16.16.235(B)(4).
WCC 23.90.060(B)(1) should probably now read:
“Shoreline developments shall comply with the vegetation conservation
policies of this program through compliance with the critical areas
standards of WCC 16.16.3235, 16.16.33560, 16.16.630, and 16.16.740 for
protection and maintenance of critical areas and buffer vegetation.”
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Or maybe more succinctly (and to cut down on potential bad cross
references):
“Shoreline developments shall comply with the vegetation conservation
policies of this program through compliance with the critical areas
standards of WCC 16.16.335, 16.16.360, 16.16.630, and 16.16.740 for
protection and maintenance of critical areas and buffer vegetation.”
Such bad cross references can be common over time, and our attorney and
Clerk have informed us that having a bad cross reference does not negate
the intent of the regulation. As the Ms. Sutley knows, we are currently
undergoing a periodic update of the SMP, and many of these sections are
being rewritten and any cross references updated. We will fix these though
either the periodic update or through “scrivener’s error” rules, which allows
us to fix bad cross references without an ordinance.
An additional note is that WCC 23.90.060(B)(9) is interpreted by our Natural
Resources Supervisor to mean that while the removal of hazard trees in the
shoreline setback is exempt from the requirements for conservation of
vegetation and shoreline use regulations, it does not mean that those
activities are exempt from mitigation in 23.90.030 or 16.16.260. Mitigation
would still be required.

02

WCC 23.90.060.B –
Vegetation
Conservation
Regulations

Tani Sutley

WCC 16.16.230.F is referenced by WCC 23.90.060 but it is no longer the
original provision before the last CAO comprehensive update removed
the CAO allowance to cut danger trees in critical areas.
Question: Should this be corrected so 23.90.060.B.9 correctly identifies
that the previous language in 16.16.230.F was deleted or do you really
want it to now include residential maintenance exceptions as
16.16.230.F now references?
2005-068 Ordinance said: 16.16.230 F – The landowner may cut hazard
trees within critical areas. (Exemption)

03
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WCC 23.90.060.B –
Vegetation

Tani Sutley

Regarding Hazard Tree Definition Changes and 23.90.060(B)(6),
16.16.235.G and 16.16.235(B)(4)

See the response to Item 01, as it addresses this bad cross reference (which
should point to WCC 16.16.235(B)(4)).
Such bad cross references can be common over time, and our attorney and
Clerk have informed us that having a bad cross reference does not negate
the intent of the regulation. As the Ms. Sutley knows, we are currently
undergoing a periodic update of the SMP, and many of these sections are
being rewritten and any cross references updated. We will fix these though
either the periodic update or through “scrivener’s error” rules, which allows
us to fix bad cross references without an ordinance.
Yes, Ms. Sutley found another bad cross reference (perhaps we should hire
her to proof all cross references).
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WCC 23.90.060(B)(6) Clearing, pruning and re-vegetation of buffer areas,
except landslide hazard areas and buffers and riverine and coastal
erosion hazard areas and buffers, may be conducted in accordance with
the regulations in WCC 16.16.235.G.
B16.16.235G does not exist.
However, the CAO provision 16.16.235(B)(4) now includes hazard tree
Activities Allowed with Notification and states: “The felling of hazard
trees within critical areas and buffers, with an approved tree risk
assessment completed by a qualified professional.”
Questions:
Since Whatcom County is amending hazard tree definitions for the SMP
shouldn’t WCC 23.90.060(B)(6) also be amended as well?

Local Government Response / Rationale
WCC 23.90.060(B)(6) should now point to WCC 16.16.235(B)(5), not WCC
16.16.235(G) to read:
“Clearing, pruning and re-vegetation of buffer areas, except landslide
hazard areas and buffers and riverine and coastal erosion hazard areas and
buffers, may be conducted in accordance with the regulations in WCC
16.16.235(B)(5)(G).”
Such bad cross references can be common over time, and our attorney and
Clerk have informed us that having a bad cross reference does not negate
the intent of the regulation. As the Ms. Sutley knows, we are currently
undergoing a periodic update of the SMP, and many of these sections are
being rewritten and any cross references updated. We will fix these though
either the periodic update or through “scrivener’s error” rules, which allows
us to fix bad cross references without an ordinance.

Is Whatcom County assuming provision 16.16.235(B)(4) supersedes WCC
23.90.060B(6) because of WCC 23.10.08? (Severability)”
04

WCC 16.16.900 –
Definitions

Tani Sutley

In shorelines, Hazard Tree as defined by the new proposed definition
could allow all large trees removed on small lots for home construction
to prevent damage to the new residential home and also existing homes
where trees have grown and now meet the definition of hazard tree.
Question: Is this correct or not correct and why?
As now proposed for amendment, a hazard tree might include any tree
that poses “potential damage to permanent physical improvements to
property causing personal injury and consequences” while the old
definition for shorelines only included “any tree that is susceptible to
immediate fall due to its condition (damaged, diseased, or dead) or
other factors”.
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No, it is not correct. The newer definition of “hazard tree,” which currently
applies countywide, but through this amendment would also include areas
within the shoreline jurisdiction, would be:
“Hazard tree” means a tree whose risk evaluation, as determined through
a Whatcom County approved tree risk assessment method, is high. Risk
evaluation is the combined measurement of: tree failure identification,
probability of failure, potential damage to permanent physical
improvements to property causing personal injury, and consequences. A
tree that constitutes an airport hazard is considered a hazard tree. A
hazard tree whose failure is imminent and consequences of damage to
permanent physical improvements to property causing personal injury are
significant is considered an emergency. “Imminent” in this instance means
failure has started or is most likely to occur in the near future, even if
there is no significant wind or increased load. Imminent may be
determined by a qualified consultant (defined in this section) or when
mutually agreed upon by a landowner and Whatcom County.
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Local Government Response / Rationale
This definition places a stricter onus on the property owner to prove a
hazardous condition via a professionally acceptable evaluation method. It
would make it less likely that “all large trees removed on small lots for home
construction to prevent damage to the new residential home and also
existing homes where trees have grown.”

05

WAC 173-26-110 – SMP Tani Sutley
Amendment Submittal
Requirements

Regarding WAC 173-26-110(8) “A summary of amendments made in
response to comments received.”

Staff has no record of any public comments received during the processing
of these amendments.

What amendments were made in response to comments received as
required by WAC 173-26-110(8)?
Were WAC 173-26-110(8) requirements documented with the submittal
of this limited amendment?

06

WCC 23.10.030 –
Governing Principles

Tani Sutley

The completed checklist did not demonstrate compliance with the No
Net Loss provisions of WAC 173-26-201(1)(c)(iv) and WCC 23.100.03 but
did state:
“New definition of hazard tree ensures that mitigation is required for
removal within shoreline jurisdiction.”
WAC 173-26-201(1)(c)(iv)
(c) Master program amendments may be approved by the department
provided:
(iv) Master program guidelines analytical requirements and
substantive standards have been satisfied, where they reasonably
apply to the amendment. All master program amendments must
demonstrate that the amendment will not result in a net loss of
shoreline ecological functions.
WCC 23.10.03 This Program and any future amendment hereto shall
ensure not net loss of shoreline ecological functions and processes on a
programmatic basis in accordance basis in accordance with the baseline
functions present as of the date of adoption of this Program, February
27, 2007:
Questions:
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Amending the definition of “hazard tree” to place a stricter onus on the
property owner to prove a hazardous condition via a professionally
acceptable evaluation method (Ord2019-013), as well as making the tree
removal regulations more clear (Ord2019-057) would result in fewer nonhazard trees being cut in critical areas and the shoreline/HCA buffer. This
could only result in less loss of ecological function than previously, whereby
through bad code construction some applicants successfully argued to the
Hearing Examiner that the code did not apply to their situation.
Whatcom County’s NNL compliance program consists of our regulations,
mitigation for direct impacts, the County’s code enforcement program, and
implementation of the 2007 SMP Restoration Plan.
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Local Government Response / Rationale

How does this limited amendment meet the requirements of WCC
23.10.03 and WAC 173-26-201(1)(c)(iv)?
What current NNL documented compliance program is WC using to
demonstrate and ensure no net loss of shoreline ecological functions
and processes on a programmatic basis as required by WCC 23.10.03
and WAC 173-26-201(1)(c)(iv) and that the “New definition of hazard
tree” actually “ensures that mitigation is required for removal within
shoreline jurisdiction.”
07

WCC 23.90.060.B.6 –
Vegetation
Conservation
Regulations

Tani Sutley

No Net Loss Alternative Documentation
Since the provisions in WCC 23.90.060(B)(6) is relying on conde in the
CAO that does (sic) exist then it is unclear to me how NNL is achieved.
Clearing, pruning and re-vegetation of buffer area, except landslide
hazard areas and buffers and riverine and coastal erosion hazard areas
and buffers, may be conducted in accordance with the regulations in
WCC 16.16.235.G. 16.16.235G does not exist
It may be difficult to document compliance with No Net Loss if there are
conflicts in the existing code preventing implementation of new
regulations. Whatcom County did not submit any amendments with this
current Locally Initiated Amendment to the SMP to fix consistency issues
between the CAO and the SMP.
Is WCC 23.10.08 currently being used to implement new SMP
amendment regulations that conflict with existing SMP regulation
problems that the County has decided not to amend?
Can Whatcom County demonstrate and ensure No Net Loss provisions of
WCC 23.10.03 and WAC 173-26-201(1)(c)(iv) by documenting WCC
23.10.08 as a tool of issuing permits and enforcement instead of using
consistency in code since there seems to be some reluctance to
amendment (sic) the inconsistency issues?
23.10.08 Severability
The Act and this Program adopted pursuant thereto comprise the basic
state and County law regulating use of shorelines in the county. In the
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NNL is achieved with mitigation in WCC 23.90.030 and 16.16.260. Again, the
reference to 16.16.235(G) is a bad cross reference, as pointed out above.
Such bad cross references can be common over time, and our attorney and
Clerk have informed us that having a bad cross reference does not negate
the intent of the regulation. As the Ms. Sutley knows, we are currently
undergoing a periodic update of the SMP, and many of these sections are
being rewritten and any cross references updated. We will fix these though
either the periodic update or through “scrivener’s error” rules, which allows
us to fix bad cross references without an ordinance.
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Local Government Response / Rationale

event provisions of this Program conflict with other applicable county
policies or regulations, the more restrictive shall prevail. Should any
section or provision of this Program be declared invalid, such decision
shall not affect the validity of this Program as a whole.
08

WCC 23.10.060 –
References to plans,
regulations or
information sources

Tani Sutley

“Whatcom County submitted a letter dated August 2, 2019 with their
Locally Initiated SMP update amendment regarding the changes being
made to their SMP WCC 23.10.060 References to plans, regulations or
information sources.
“Note that it also clears up some of the language regarding which
portions of the CAO are not applicable in the shoreline jurisdiction, as we
spoke about during the last limited update.”
However, the changes presented to Ecology in this letter are NOT the
changes proposed for some future SMP update during the last SMP
update. Those changes are documented on the 2017 Update
Responsiveness Summary, which included:
“There are also 3 sections that our Natural Resources Supervisor now
believes should be included in the exemption (WCC 16.169.230
(Exempt Activities), WCC 16.16.235 (Activities Allowed with
Notification), WCC 16.16.250 (Submittal requirements and critical area
review process), WCC 16.16.270 (Reasonable Use Exceptions),
16.16.273 (Variances), 16.16.275 (Nonconforming Uses/Buildings),
16.16.280 (Appeals), and 16.16.285 (Penalties and Enforcement).” See
attached.
Whatcom County and Ecology made an agreement that Whatcom
County would change WCC 23.10.060 References to plans, regulations or
information sources at some future date instead of using the procedures
of required or recommended changes documented in the guidelines
used by Ecology. WAC 173-26-120
By delaying a very simple change, the result was confusing and I fault
Ecology for not following their own guidelines.
WAC 173-26-120(ii) Either approve the proposal as submitted,
recommend specific changes necessary to make the proposal
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The current amendment does not include the NR Supervisors previous
suggestion; it was dropped for the time being to the make this amendment
move along faster.
However, the previous suggestion is being considered through our current
periodic update.
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consistent with chapter 90.58 RCW policy and its applicable guidelines,
or deny the proposal
Ecology should now require the changes agreed upon since Whatcom
County has already documented their intent. I assume Whatcom County
simply forgot what they agreed to do.
I simply do not understand Ecology’s reluctance to use recommended or
required changes for amendment updates to the SMP as documented in
the Guidelines procedures.
I hope Ecology will start being more transparent.

Page | 37

Local Government Response / Rationale

