




















Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-360

1AB2019-360 Status: Agenda ReadyFile ID: Version:

DBrown@co.whatcom.wa.us06/11/2019File Created: Entered by:

DiscussionCouncil OfficeDepartment: File Type:

First Assigned to: Council Natural Resources Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    TDonovan@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Discussion regarding a possible amendment to Whatcom County Code Chapter 11.32 (Boating and 

Swimming, Special Restrictions) to prohibit two-stroke engine powered watercraft on Lake Samish

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Discussion regarding a possible amendment to Whatcom County Code Chapter 11.32 (Boating and 

Swimming, Special Restrictions) to prohibit two-stroke engine powered watercraft on Lake Samish

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Lake Samish Proposal

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019

1



       PROPOSED BY: DONOVAN 
       INTRODUCTION DATE: 
 
 

ORDINANCE NO._____________ 
 
 

AMENDING WHATCOM COUNTY CODE CHAPTER 11.32 TO PROTECT LAKE SAMISH WATER 
QUALITY 

 
 
WHEREAS,  Lake Samish functions simultaneously as an important recreational resource, and as 
an important drinking water source for residents in the area, and 
 
WHEREAS, the Whatcom County code currently recognizes that older, two-stroke boat motors 
are inappropriate for use on Lake Whatcom, a lake that also serves as a source for drinking 
water, but this provision has not been extended to Lake Samish, and 
 
NOW BE IT FURTHER RESOLVED, that Chapter 11.20 of County Code shall be amended such 
that vessels will not operate within 300 feet from the shore of Lake Samish when waterskiing 
and wakesurfing as defined in the Attachment; and  
 
NOW BE IT FURTHER RESOLVED, that Chapter 11.32.020 of County Code shall be amended to 
phase it a prohibition of two-stroke engine powered watercraft on Lake Samish as defined in 
the Attachment 
 
 

Chapter 11.32 
SPECIAL RESTRICTIONS 

Sections: 

11.32.010    Lake Whatcom. 

11.32.020    Lake Samish. 

11.32.030    Silver Lake. 

11.32.040    Birch Bay. 

11.32.050    Cain Lake and Toad Lake. 

11.32.060    Reed Lake. 
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11.32.070    Wiser Lake. 

11.32.080    Lake Terrell. 

11.32.090    Exceptions. 

11.32.095    Severability. 

11.32.010 Lake Whatcom. 

The following restrictions shall apply on Lake Whatcom: 

A. Water skiing is permitted only in a counterclockwise direction. 

B. Maximum speed of vessels shall be 40 miles per hour, except for vessels taking part in a boating event 

authorized by sheriff’s permit, and except for seaplanes using normal procedures during periods of 

takeoff or landing. 

C. Waters adjacent to Morning Beach Park Sudden Valley shall be restricted to swimming only. 

D. The water adjacent to Afternoon Beach Park is restricted to no public access on the west side of a line 

that extends northerly from Point A of a point on the easterly line of Parcel A to Point B as shown on 

Exhibit “A” attached to the ordinance codified in subsections C and D of this section, and swimming and 

nonpower boats on the east side of said line. 

Sudden Valley Community Association is authorized to cordon off the specific areas of Lake Whatcom to 

accomplish the purpose of subsections C and D of this section. 

E. The operation of all two-stroke engine-powered watercraft on Lake Whatcom is hereafter prohibited, 

effective January 1, 2009, except as follows: 

1. Watercraft powered by a two-stroke-powered engine whose engine is certified and labeled as 

meeting the 2006 or later model year United States Environmental Protection Agency (EPA) 

emissions standards, as specified in Title 40, Code of Federal Regulations, Part 91; or 

2. Effective only until January 1, 2013, all carbureted two-stroke auxiliary sailboat engines; or 

3. Effective only until January 1, 2013, all carbureted two-stroke engines of 10 horsepower or less; 

or 
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4. Effective only until January 1, 2013, all electronic fuel-injected (EFI) two-stroke engines originally 

purchased before August 2004; or 

5. Effective only until January 1, 2013, watercraft powered by a two-stroke-powered engine whose 

engine is certified and labeled as meeting the United States Environmental Protection Agency 

(EPA) 2001 emissions standards, including Rotax fuel-injected (RFI) two-stroke engines. (Ord. 

2008-012 Exh. A; Ord. 2007-038 Exh. A; Ord. 2004-042; Ord. 90-83 (part)). 

11.32.020 Lake Samish. 

 

  (Ord. 2008-012 Exh. A; Ord. 2007-038 Exh. A; Ord. 2004-042; Ord. 90-83 (part)).   

The operation of all two-stroke engine-powered watercraft on Lake Samish is hereafter prohibited, 

effective (INSERT DATE), except as follows: 

1. Watercraft powered by a two-stroke-powered engine whose engine is certified and labeled as 

meeting the 2006 or later model year United States Environmental Protection Agency (EPA) 

emissions standards, as specified in Title 40, Code of Federal Regulations, Part 91. 

 

 

11.32.030 Silver Lake. 

The following restrictions shall apply on Silver Lake: 

A. Water skiing is permitted only in a counterclockwise direction. 

B. An official buoyline may be established cooperatively between the Whatcom County sheriff’s 

department, Whatcom County park department and representatives from the Silver Lake Property 

Owners’ Association; speed limits between the buoyline and the shoreline shall be idling or no wake. 

C. For the entire area of Silver Lake the idling speed or no-wake provision shall be in force at all hours 

from the official opening day of fishing season until May 20th of each year; thereafter, until June 30th, the 

no-wake restriction shall be in force in the mornings before 10:00 a.m. and in the evenings after 7:00 p.m. 

Use of motorized vessels with more than 10 horsepower is prohibited. (Ord. 2008-012 Exh. A; Ord. 2007-

038 Exh. A; Ord. 2004-042; Ord. 90-83 (part)). 

11.32.040 Birch Bay. 
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It is unlawful for any person to water ski within 600 feet of the shoreline of all Birch Bay waters. (Ord. 

2008-012 Exh. A; Ord. 2007-038 Exh. A; Ord. 2004-042; Ord. 90-83 (part)). 

11.32.050 Cain Lake and Toad Lake. 

The following restrictions shall apply on Cain Lake and Toad Lake: 

A. Operation of boats and other conveyances having nonelectric motors is prohibited on Cain Lake and 

Toad Lake. 

B. Speed shall be restricted to idling and/or no wake at all times. (Ord. 2008-012 Exh. A; Ord. 2007-038 

Exh. A; Ord. 2004-042; Ord. 94-019; Ord. 90-83 (part)). 

11.32.060 Reed Lake. 

Only all-electric motors and/or manually powered boats are permitted to operate on Reed Lake. (Ord. 

2008-012 Exh. A; Ord. 2007-038 Exh. A; Ord. 2004-042; Ord. 90-83 (part)). 

11.32.070 Wiser Lake. 

The following restrictions shall apply on Wiser Lake: 

A. Speed is restricted to idling and/or no wake at all times from 8:00 p.m. to 12:00 noon the following day. 

B. Water skiing is permitted from 12:00 noon to 8:00 p.m. 

C. Speed is restricted to idling and/or no wake at all times west of the Guide Meridian from March 1st to 

October 15th. 

D. Use of motorized vessels is prohibited upon the waters of Wiser Lake from October 15th to March 1st. 

E. No water skiing is permitted from the public access dock. 

F. Water skiing is permitted up to a maximum of six ski boats at any one time traveling in a 

counterclockwise direction. 

G. Water skiing is permitted only in a counterclockwise direction. (Ord. 2008-012 Exh. A; Ord. 2007-038 

Exh. A; Ord. 2004-042; Ord. 90-83 (part)). 

11.32.080 Lake Terrell. 

Speed is restricted to idling and/or no wake at all times. (Ord. 2008-012 Exh. A). 

11.32.090 Exceptions. 
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No restrictions contained in this chapter shall be deemed to apply to persons or vessels engaged in 

emergency operations necessary to save life or property or in the performance of wildlife management 

activities undertaken by either county or state governmental agencies or their designees. (Ord. 2008-012 

Exh. A; Ord. 2007-038 Exh. A; Ord. 2004-042; Ord. 2002-008; Ord. 94-019). 

11.32.095 Severability. 

If any provision of this chapter is held to be invalid, all other provisions shall remain in effect. (Ord. 2008-

012 Exh. A; Ord. 2007-038 Exh. A; Ord. 2004-042; Ord. 94-019). 
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 WHATCOM COUNTY NATURAL RESOURCES 
PUBLIC WORKS DEPARTMENT 322 N. Commercial Street, Suite 110 
  Bellingham, WA  98225 
JON HUTCHINGS Telephone:  (360) 778-6230 
Director  FAX:  (360) 778-6231 
 www.whatcomcounty.us 
 
 
 

MEMORANDUM 

 

TO:   The Honorable Jack Louws, Whatcom County Executive, and  
  Honorable Members of the Whatcom County Council 

 
THROUGH:  Jon Hutchings, Director 
 
FROM:  Gary S. Stoyka, Natural Resources Program Manager 
 
DATE:  May 6, 2019 

 
RE:   May 14, 2019 Council Surface Water Work Session  
 
 
Please refer to the proposed agenda below for the next Surface Water Work Session.  Additional 
supporting documents may be distributed at or before the meeting. 
 

AGENDA 

Date: Tuesday, May 14, 2019 
Time: 10:30 a.m. to 12:00 p.m. 
Place: Civic Center Garden Level Conference Room 
  

Time Topic Council Action 
Requested 

Background Information 
Attached 

10:30 AM – 
11:45 AM 

 
Overview of Draft Resolution and Ordinance 
for Implementation of Fees for the Lake 
Whatcom Stormwater Utility Rate  
 

 
Discussion 

 
LWSU Fee Implementation 
Report, Draft Ordinance, 
Minority Report 
 

11:45 AM – 
12:00 PM 

 
Watershed Planning Update 

 
Discussion 

 
None 
 

 
If you have questions, please feel free to call me at (360) 778-6218. 

 

cc:     Mike McFarlane 
  Beth Bushaw 
          Tyler Schroeder 
  Sue Blake 
          George Boggs 
          

Joe Rutan  
Jeff Hegedus 
Josh Fleischmann 
Roland Middleton 
Ryan Ericson 

Paula Harris 
John Thompson 
Karen Frakes 
Dana Brown-Davis 
Lonni Cummings 
 

John Wolpers 
Kraig Olason 
Jennifer Schneider 
Atina Casas 
Kristi Felbinger 

Mike Donahue 
Erika Douglas 
Jill Nixon 
Cathy Craver 
Mark Personius 
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Whatcom County  
Lake Whatcom Stormwater Utility 

LWSU Fee 
Implementation 

Report 
 

DRAFT 
 

May 2019 

 

Washington 
7525 166th Avenue NE, Ste. D215 

Redmond, WA 98052 
425.867.1802 

Oregon 
4000 Kruse Way Pl., Bldg. 1, Ste 220 

Lake Oswego, OR 97035 
503.841.6543 

Colorado 
1320 Pearl St, Ste 120  

Boulder, CO  80302 
719.284.9168 

www.fcsgroup.com 
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 INTRODUCTION Section I.
Lake Whatcom Management Program 
The Lake Whatcom watershed is in Whatcom County in the northwest corner of Washington State. 
The Watershed is a major source of drinking water for residents and provides a place to live for a 
variety of animals, fish and humans alike.  

Lake Whatcom’s water quality has deteriorated as a result of excessive phosphorus entering the lake 
from residential development, logging, airborne deposition, and natural processes. This phosphorus 
loading has contributed to algae blooms and dissolved oxygen deficits, causing problems for the 
water supply system, aquatic biota, and recreational users of the lake.  

The City of Bellingham, Whatcom County, and the Lake Whatcom Water and Sewer District came 
together in 1998 to formalize, by interlocal agreement, the Lake Whatcom Management Program 
(LWMP). The goal of this program is to improve lake water quality by jointly implementing 
programs affecting the Lake Whatcom watershed. These programs include land preservation, 
stormwater management, land use management, hazardous material response, education and 
engagement, and many more.  

The City of Bellingham’s stormwater utility and Lake Whatcom Watershed Land Acquisition and 
Preservation Program contributes resources towards this program. County funding for their portion of 
the LWMP comes from a variety of sources, including Flood Control Zone District Tax (FCZD or 
Flood Tax), Real Estate Excise Tax (REET), County Road Tax, and grants when available. 

TMDL Requirements Create Additional Funding Need 
In April of 2016, the U.S. Environmental Protection Agency (EPA) and Washington State 
Department of Ecology (DOE) approved a water quality improvement plan for the Lake Whatcom 
watershed, which intends to limit the total phosphorus and bacteria TMDL (total maximum daily 
load) entering the lake in compliance with the federal Clean Water Act.  

To quote the adopted plan, “During development of this TMDL, Ecology (DOE) found that if runoff 
is reduced to match forested conditions in 87% of the current developed area, the remaining 13% of 
that developed area can continue to discharge stormwater as it does now. This does not mean that 
87% of the developed area must be converted to forest. Rather, it means that the runoff from that 
land must be managed so that the effect on the lake is the same as if the runoff came from a forest.” 

In response to this new requirement, the City of Bellingham and Whatcom County submitted a letter 
to the DOE (dated October 20, 2016), proposing a 50-year implementation timeline with an 
associated $100 million budget (2016 dollars; assumed to be $50 million per jurisdiction). 

The City’s stormwater utility and Lake Whatcom Watershed Land Acquisition and Preservation 
Program is responsible for generating resources to implement the City’s portion of this plan. 
However, the County’s share of the implementation cost cannot be covered by the existing funding 
sources previously mentioned (FCZD / Flood Tax, REET, County Road Tax, and or grants).  
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Lake Whatcom Stormwater Utility Formation & Service Area 

Formation & Purpose 

In December 2017, the Whatcom County Council established the Lake Whatcom Stormwater Utility 
Service Area (LWSU), via Ordinance 2017-076, under the authority of RCW 36.89.  

The purpose of the new stormwater utility is to provide additional funding for efforts to clean up and 
protect Lake Whatcom water quality. As previously stated, existing funding sources are not enough 
to meet current and future Lake Whatcom program needs, in order to comply with state-mandated 
reductions in phosphorus. Exhibit 1 shows the County’s total estimated LWMP cost per year, the 
amount already funded from existing sources, and the amount needed from the Lake Whatcom 
Stormwater Utility fee ($817,600).  

Exhibit 1. County’s LWMP Cost and Funding Sources 

 

Funding Study 

Whatcom County Public Works and FCS GROUP conducted a funding study to evaluate stormwater 
fee structure options for the new stormwater utility service area from June 2018 to March 2019. 
Stakeholder input and recommendations were provided through a citizen advisory committee. 
Interested members of the public attended advisory committee meetings and provided comments to 
the committee for consideration.  

Advisory Committee 

The aforementioned citizen advisory committee was selected by the Whatcom County Council on 
May 8, 2018. The purpose of the committee was to represent rate payers in the Lake Whatcom 
Stormwater Utility Service Area and advise Whatcom County Public Works staff and the Whatcom 
County Council on a recommended stormwater fee structure.  The committee provided their final 
recommendations on March 20, 2019.   

Service Area 

The LWSU service area includes the entire unincorporated Lake Whatcom watershed (outside city 
limits), as shown in the map in the appendix to this report. 

Description
Total LWMP 

 Program 
Cost

Funded by 
FZCD, REET, 

Road Tax, 
Grants

Needs to be 
Funded by 

Lake Whatcom 
Stormwater Fee

Capital Construction 1,000,000$     750,000$           250,000$           
Capital Maintenance 180,300          -                        180,300             

 Stormwater Program 1,269,930       1,127,630          142,300             
NPDES Program 273,750          273,750             -                        
NPDES O&M 187,076          187,076             -                        
Aquatic Invasive Species 132,000          132,000             -                        
Homeowners Incentive Program 300,000          100,000             200,000             
Monitoring 45,000            -                        45,000               
Total 3,388,056$     2,570,456$        817,600$           
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 FEE METHODOLOGY Section II.
Rational Nexus Between Service Cost / Benefit and Fee 
A fee may be found legally valid if the services that it funds generally benefit those who pay it – a 
property-specific link between fees paid and level of service received is generally not required.  Case 
law in Washington, notably Teter v. Clark County, has supported the stance that an indirect linkage is 
adequate justification for a fee. Throughout the United States, impervious surface area is a widely 
accepted measure of runoff contribution, providing the basis for fees in most stormwater utilities. In 
support of this methodology, the 2016 TMDL report noted that, “The simplest way to meet the 
phosphorus reduction goal [for the Lake Whatcom Watershed] is through full infiltration of runoff.” 

An impervious surface area-based fee structure was recommended by FCS GROUP and County staff, 
and ultimately was the committee recommended structure as well.  

General Fee Methodology 
The proposed LWSU stormwater fee would be assessed annually, therefore the fee itself will be 
expressed as an annual fee. Two key pieces of information are needed in order to calculate the annual 
fee, as shown in Exhibit 2: Annual Operating & Capital Costs and Chargeable Equivalent Service 
Units (ESUs). ESUs are used to equitably scale up the fee for non-single family parcels and are based 
on impervious surface area. 

Exhibit 2. LWSU Fee Methodology 

 

Annual Operating & Capital Costs 

The annual operating and capital costs for the LWSU are initially estimated to be $817,600. This 
number was provided by County staff, based on the program elements shown in Exhibit 3. Activities 
to be funded include capital construction and maintenance, outreach and education, the Homeowner’s 
Incentive Program (HIP), monitoring, and administrative costs.  

In addition to these program elements, an additional $79,000 per year is necessary in order to fund 
the County’s share of the LWMP’s operating reserve, over a ten-year period.  

The combined operating, capital, and reserve components total $896,600 per year. It is expected that 
these cost components will increase over time, due to anticipated operating and construction cost 
escalation. 
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Exhibit 3. Estimated Annual Financial Obligations 

 

Chargeable Equivalent Service Units (ESUs) 

Based on an analysis of single family and all other developed (non-single family) parcels, it is 
estimated that there are 5,784 chargeable ESUs in the utility service area, as shown in the table in 
Exhibit 4. 

Exhibit 4. ESUs by Customer Type 

 

Annual Fee per ESU 

Based on the annual cost estimate of $896,600 and a customer base of 5,784, the annual fee per ESU 
would be $155.01. This result does not consider a phase-in period, nor does it consider anticipated 
annual cost escalation. These items are addressed in subsequent sections. 

Exhibit 5. Annual Fee per ESU 

 

Program Element
Annual Cost to 

be Funded 
from LWSU Fee

Capital Construction (Supplemental funding) 250,000$           
Capital Maintenance 180,300             
Enhanced Outreach  & Education 68,000               
Homeowners Incentive Program (HIP) 200,000             
Monitoring 45,000               
Administrative Costs 74,300               
Total Operating and Capital Costs 817,600$           
Plus: Reserve Component 79,000               

Total Annual Financial Obligations for the LWSU 896,600$           

Customer Type ESUs

Single Family Parcels 5,171

Non-Single Family Parcels 613

Total 5,784
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Forecasting the Fee Schedule 
The impact of the phase-in period would result in an annual ESU fee of $77.51 in 2020 and $155.01 
in 2021 as shown in Exhibit 6. 

Phase-in Period 

While we would not generally recommend phasing up to fees at these projected levels, concerns 
expressed for (1) non-single family customers and (2) the ability of the County to meet proposed 
service levels in Year 1, lead us to recommend a 2-year phase-in of the proposed fees. The resulting 
fees would be 50% for 2020 and 100% 2021. 

Annual Fee Escalation 

We recommended incorporating an annual fee escalation clause, in order to allow the fee to increase 
at roughly the same pace as costs increase. The committee recommended that this escalation be based 
on the ‘cost of living adjustment’ each year. The national Cost of Living Adjustment (COLA) index 
generated by the Social Security Administration of the United States bases its index, in part, on the 
Consumer Price Index for Urban Wage Earners and Clerical Workers (CPI-W).  

There is not a readily accessible, regional COLA index that we are aware of, but there is a Seattle 
Tacoma Bellevue CPI-W index that we recommend for the annual escalation adjustment. Based on 
the recent regional CPI-W index, we estimate that an increase of 2% per year would be adequate for 
planning purposes. Actual adjustments should be based on the reported CPI-W each year.  

We assume that both the reserve component and the operating and capital component would escalate 
each year. Since the reserve component is based on a portion of operating costs (~33%), it would 
follow that it should increase as operating costs increase. 

Exhibit 6. Fee Schedule Forecast 

  

Fee Schedule Year 1 Year 2 Year 3* Year 4* Year 5*
Five-Year Forecast 2020 2021 2022 2023 2024

Fee per ESU with CPI-W
Annual CPI-W Estimate 2.0% 2.0% 2.0%

Reserve Funding $13.66 $13.66 $13.93 $14.21 $14.49
Operating & Capital $141.35 $141.35 $144.18 $147.06 $150.01
Fee per ESU $155.01 $155.01 $158.11 $161.27 $164.50

Fee per ESU with Phase-in Strategy
Phase-in 50% 100% 100% 100% 100%

Reserve Funding $6.83 $13.66 $13.93 $14.21 $14.49
Operating & Capital $70.68 $141.35 $144.18 $147.06 $150.01
Fee per ESU $77.51 $155.01 $158.11 $161.27 $164.50

Single Family Fee Schedule ESU
Small Footprint 0.75 $58.13 $116.26 $118.58 $120.96 $123.37
Medium Footprint 1.00 $77.51 $155.01 $158.11 $161.27 $164.50
Large Footprint 2.00 $155.01 $310.02 $316.22 $322.55 $329.00

*CPI-W adjustments should be based on actual results.
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Single Family Parcels 
Most regional stormwater utilities charge single family parcels uniformly. The LWSU advisory 
committee was interested in adding some additional resolution to the traditional approach in large 
parts due to the residential character of the watershed and the variety of the residential development 
patterns. The following single family fee tiers are recommended: Small impervious footprint, 
Medium impervious footprint, and Large impervious footprint.   

Initial Parcel Grouping for Single Family 

Because it was not feasible to measure impervious area on all single family parcels (tree canopy 
obstruction, too numerous and costly to field check), single family parcels are initially assigned one 
of two fees correlated with parcel size: 

 Parcels less than or equal to two acres are initially charged the Medium impervious footprint fee; 
 Parcels greater than two acres are initially charged the Large impervious footprint fee.  

Based on impervious measurements from approximately 150 randomly selected single family parcels 
from each group (approximately 300 in total), the average Large lot had significantly more 
impervious area than the average Medium lot. This is the primary justification for assessing a higher 
fee for Large lots. The fee assigned to the Small tier is meant to recognize the assumed reduced 
impact these parcels have on the stormwater system, while further acknowledging that most program 
costs are fixed. 

Annual Fees 

Depending on the estimated impervious area for a given parcel, there are three potential annual fees: 

 Small footprint parcels are assigned 0.75 ESU: $58.13 in 2020 and $116.26 in 2021; 
 Medium footprint parcels are assigned 1.00 ESU: $77.51 in 2020 and $155.01 in 2021; or 
 Large footprint parcels are assigned 2.00 ESUs: $155.01 in 2020 and $310.02 in 2021. 

Single Family Parcel Placement When Impervious Data is Available 

When actual impervious area is available, whether from additional measuring by the County or 
because of the appeals process, we recommend the following impervious thresholds for parcels. 

Exhibit 7. Single Family Parcels: Impervious Thresholds 

Impervious Tier Threshold Notes 

Small footprint: <2,500 impervious 
square feet 

Any parcel owner that can demonstrate an impervious footprint of 
less than 2,500 square feet would warrant this reduced rate. 

Medium footprint: 2,500 to 8,400 
impervious square feet 

Any developed single family parcels <=2 acres are initially charged 
the medium footprint rate. * 

Large footprint: > 8,400 impervious 
square feet 

Any developed single family parcels >2 acres are initially charged 
the large footprint rate. * 

* If a parcel’s footprint designation (small, medium, large) is in error, based on the actual measured impervious footprint, as 
demonstrated to the satisfaction of County staff, a parcel may be allowed to move to a different category. For example, if a 
parcel owner is initially placed in the large footprint category and can demonstrate that they actually have a medium footprint, 
they would be placed in the medium footprint category. 
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Non-Single Family Parcels 

Annual Fees 

Every 4,200 square feet of impervious area for non-single family parcels is equal to one 1.00 ESU 
and would be charged $77.51 in 2020 and $155.01 in 2021 (per ESU). 

Defining the Equivalent Service Unit through Impervious Measurements 

Given the diversity that exists among non-single family properties, all non-single family parcels in 
the service area are to be charged based on measured impervious surface area, initially based on a 
2016 aerial photograph of each parcel.  

Based on sampling data specific to the LWSU service area, the average single family parcel has 
approximately 4,200 impervious square feet. Therefore, every 4,200 square feet of impervious area 
for non-single family parcels is equal to one (1) equivalent service unit.  

Calculating the ESU for Individual Customers 

We recommend the following policies when calculating fees for individual non-single family parcels: 

 Minimum of 1.00 ESU: We recommend charging each developed non-single family parcel 1.00 
ESU, even if the resulting calculation is less than 1.00 ESU.  

 Round to the nearest whole ESU: ESU calculations should be rounded to the nearest whole 
ESU. One reason to round to the nearest ESU is because impervious area is a fairly inexact 
measure of contribution of runoff, unlike a water meter for a water utility, for example. 

Sample Bills 

Single Family Residential 

Depending on which tier a single family parcel would fall within, the parcel would be charged one of 
three fees, summarized in Exhibit 8. Some hypothetical visual examples are also provided below. 

Exhibit 8. Single Family Sample Bills in 2021 (Year 2) 

  

  

Single Family Residential Annual Rate 
in Year 2

Small Footprint $116.26
Medium Footprint $155.01
Large Footprint $310.02
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Non-Single Family  

As described previously, bills for all other developed (non-single family) parcels would be variable, 
based on the measured impervious area per parcel.  

The minimum charge would be one ESU (non-SFR would not qualify for the Small footprint tier), 
and calculations would be rounded to the nearest whole ESU. Based on various amounts of 
impervious area, Exhibit 9 shows the resulting fees for a number of hypothetical parcels.  

Exhibit 9 also shows an example parcel with 25,000 impervious square feet. To calculate the fee, the 
impervious area is divided by the ESU value of 4,200 impervious square feet, resulting in 5.95 ESUs. 
That is then rounded to the nearest whole ESU — 6 ESUs. With an ESU rate of $155.01 in 2021 
(Year 2 of the program), that parcel’s annual fee would be $930.07. 

Exhibit 9. Non-Single Family Sample Bills in 2021 (Year 2) 

 
        *Assumes $155.01 per ESU 

 

Fee Exemptions & Reductions 

Exemptions 

There are several proposed fee exemptions, including the following:  

 Forestland or timberland as defined by RCW 36.89.080: (3) – Required by State law. 
» Rates and charges authorized under this section may not be imposed on lands taxed as 

forestland under chapter 84.33 RCW or as timberland under chapter 84.34 RCW. 
 Senior or Disabled low-income parcel owners – Not required but allowed by State law. 

» The senior/disabled exemption is recommended to be consistent with County policy and other 
impervious surface-based fees within the County (i.e., BBWARM). 

 Private and public roads. 
» The EPA defines stormwater systems to include public streets, which are used to convey 

runoff. Private streets are subject to similar development standards in the Watershed. In 
addition, the County Road Fund directly pays into the Stormwater Fund to address county 
road impacts on stormwater.  

Impervious 
Square Feet ESUs Annual Rate Impervious 

Square Feet ESUs Annual Rate

2,500            1.0 $155.01 50,000          12.0 $1,860.12
5,000            1.0 $155.01 100,000        24.0 $3,720.24

10,000          2.0 $310.02 200,000        48.0 $7,440.48
25,000          6.0 $930.06 250,000        60.0 $9,300.60
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Parcels and / or impervious area related to any of these categories have been excluded from the 
chargeable ESU customer total in Exhibit 4. 

Fee Reduction for Commercial Rainwater Harvesting Systems  

Under RCW 35.67.020 (3), State law requires that stormwater fees be reduced by a minimum of ten 
percent for any new or remodeled commercial building that utilizes a permissive rainwater harvesting 
system. Rainwater harvesting systems shall be properly sized to utilize the available roof surface of 
the building. The jurisdiction shall consider rate reductions in excess of ten percent dependent upon 
the amount of rainwater harvested.  

We do not recommend a reduction of greater than ten percent. 

Fee Appeals Process 
Many authorizing ordinances contain language providing for fee appeals. Most contain the following 
or similar terms. If the property owner or person responsible for paying for the stormwater fee 
believes that an assigned fee is incorrect, such a person may request in writing that the fee be 
recomputed. However, filing of such a request does not extend the period for payment of the charge. 
Such requests shall be made within a specified time period, such as thirty days of the mailing of the 
billing in question. The property owner would have the burden of proving that the service charge 
adjustment should be granted. 

Decisions on requests for fee adjustment would be made by the Public Works Director or his/her 
designee on information submitted by the applicant and by the Public Works Department within a 
specified time period, such as sixty days of the adjustment request, except when additional 
information is needed. The applicant would be notified in writing of the manager’s decision. If the 
applicant’s request is denied by the director, the customer would be able to submit an appeal of the 
denial of the first appeal in writing to the Hearing Examiner. The Hearing Examiner would review 
appeals and base his/her decision on information provided by the customer and by Public Works staff 
or may review the property directly, in person. The Hearing Examiner’s decision would be final.  

If an adjustment is granted which reduces the service charge for the current year, the applicant would 
be refunded the amount overpaid in the current year. If the Public Works Director finds that a service 
charge bill has been undercharged, then either an amended bill would be issued which reflects the 
increase in service charge or the undercharged amount would be added to the next year's bill. 
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 CAPITAL FACILITIES CHARGE Section III.
Introduction 
Capital facilities charges (CFCs) are one-time fees, paid at the time of development, intended to 
recover a share of the cost of system capacity needed to serve growth.  They serve two primary 
purposes: to provide equity between existing and new customers; and to provide a source of capital 
(equity) funding in support of system costs. The charge is an upfront charge imposed on system 
growth and is primarily a charge on new development, although also applicable to expansion or 
densification of development when such actions increase requirements for utility system capacity. 

Methodology 
The basic approach to the CFC computation is a simple division of costs by customer base, as shown 
in Exhibit 10. 

Exhibit 10. General CFC Calculation Methodology 

 
 The numerator in the charge includes planned system facilities, and the charge is intended to 

represent a fair share of the cost of those system facilities that will serve future users, or growth.   
» The County has committed $50 million in capital costs over 50 years to comply with the 

TMDL. At this time, approximately 75% of this capital cost is assumed to be funded through 
REET receipts, which results in 25% of the capital cost to be funded through LWSU fees. 

 The denominator includes projected system capacity in the service area. 
» The Lake Whatcom Watershed Annual Build-out Analysis Report for 2018 indicates that 

there are 5,445 existing dwelling units in the unincorporated Lake Whatcom Watershed, and 
capacity for 1,493 more dwelling units in that area, totaling 6,938 dwelling units. For the 
purposes of this analysis, a dwelling unit is assumed to be equivalent to an ESU (their 2018 
values are nearly identical—5,445 vs. 5,784).  

Exhibit 11. CFC Calculation 

 
*$48 million excludes $2 million assumed to have been spent in 2017, 2018 to be conservative; instead of $50 million. 

Description Value Notes

Capital Costs 48,000,000$         48 Years at $1 million per year
Adjustment: REET Funding (36,000,000)$        Assumes 75% REET funded; 25% rate funded:

12,000,000$         based on $750,000 REET / $250,000 Rate funding plan.

Total Developed / Developable Dwelling Units 6,938                    2018 Lake Whatcom Watershed Buildout Analysis

Capital Facilities Charge per ESU $1,730
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Implementation 
The calculated charge of $1,730 is the maximum allowable charge. County Council can choose to 
adopt a CFC that is less than this amount. 

 Single family parcels that are being developed would pay a flat fee of $1,730. 
 Non-single family parcels would pay $1,730 for every 4,200 square feet of impervious area that 

the development would add to the system. 
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APPENDIX A: MAP OF THE LWSU SERVICE AREA 
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 2 

PROPOSED BY:_______________ 3 
 INTRODUCTION DATE:__6/4/19_ 4 

 5 
 6 

ORDINANCE NO. ___2019-_____ 7 
 8 

AN ORDINANCE AUTHORIZING A CHARGE FOR THE FURNISHING OF SERVICE 9 
TO THOSE WHO ARE RECEIVING OR WILL RECEIVE BENEFITS FROM 10 
STORMWATER CONTROL FACILITIES OR PROGRAMS AND WHO ARE 11 

CONTRIBUTING TO AN INCREASE IN SURFACE WATER RUNOFF IN THE LAKE 12 
WHATCOM STORMWATER UTILITY SERVICE AREA 13 

 14 
 15 

 WHEREAS, RCW 36.89.080 authorizes a charge for the furnishing of 16 
service to those who are receiving or will receive benefits from stormwater control 17 
facilities and programs and who are contributing to an increase in surface water runoff; 18 
and, 19 
 20 

 WHEREAS, the Lake Whatcom Stormwater Utility Service Area was 21 
adopted with Ordinance 2017-076 to include the entire unincorporated Lake Whatcom 22 
Watershed; and, 23 
 24 
 25 

 WHEREAS, the Lake Whatcom Stormwater Utility’s purpose is to recover 26 
applicable costs of compliance with state-mandated reductions in phosphorus and meet 27 
federal Clean Water Act requirements; and, 28 
 29 
 30 

 WHEREAS, A citizen advisory committee was selected by Whatcom 31 
County Council on May 8, 2018. The purpose of the committee was to represent rate 32 
payers in the Lake Whatcom Stormwater Utility Service Area and advise Whatcom 33 
County Public Works staff and the Whatcom County Council on a recommended 34 
stormwater rate structure; and, 35 

 36 
 WHEREAS a citizen advisory committee was selected by Whatcom County 37 

Council on May 8, 2018 to represent rate payers in the Lake Whatcom Stormwater 38 
Utility Service Area and advise Whatcom County Public Works and the Whatcom 39 
County Council on a recommended stormwater rate structure; and, 40 

 41 
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 WHEREAS, Whatcom County Public Works conducted a funding study to 1 
evaluate stormwater rate structure options for the Lake Whatcom Stormwater Utility 2 
Service Area beginning in June 2018, and, 3 

 4 
          WHEREAS, stakeholder input and recommendations during the funding 5 

study were provided through the citizen advisory committee and interested public 6 
attended advisory committee meetings and provided comments to the committee for 7 
their consideration. 8 
 9 
 10 

 NOW, THEREFORE, BE IT ORDAINED BY THE WHATCOM COUNTY COUNCIL THAT: 11 
 12 
 13 
Section 1.  A new sub-chapter be added to Whatcom County Code entitled “Lake 14 
Whatcom Stormwater Utility.”  Complete text is included in Exhibit A of this ordinance. 15 
 16 
Section 2. Adjudication of invalidity of any of the sections, clauses, or provisions of 17 
this ordinance shall not affect or impair the validity of the ordinance as a whole or any 18 
part thereof other than the part so declared to be invalid. 19 
 20 
 21 
Section 3.  This ordinance shall become effective January 1, 2020. 22 
 23 
 24 
 ADOPTED this          day of                 , 20____. 25 
 26 
 27 
       WHATCOM COUNTY COUNCIL 28 
ATTEST:      WHATCOM COUNTY, WASHINGTON 29 
 30 
 31 
Dana Brown-Davis, Clerk of the Council  Rud Browne, Council Chair 32 
 33 
 34 
WHATCOM COUNTY EXECUTIVE 35 
APPROVED AS TO FORM:    WHATCOM COUNTY, WASHINGTON 36 
     37 
   38 
 39 
Christopher Quinn, Civil Deputy   Jack Louws, County Executive 40 
Prosecutor        41 
       (    ) Approved (    ) Denied 42 
  43 
       Date Signed: _______________________ 44 
  45 
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EXHIBIT A 1 
 2 
Section 1.0 Title 3 

 4 
This ordinance shall be titled “Lake Whatcom Stormwater Utility Funding Mechanism”.  5 
 6 

Section 2.0 Purpose 7 
 8 

The purpose of this chapter is to provide revenue for the Lake Whatcom Stormwater Utility 9 
(LWSU) to plan, manage, design, construct, establish, acquire, develop, maintain, use, finance, operate, 10 
control or improve storm and surface water control facilities, and to carry out activities related thereto. 11 
This chapter provides these revenues by fixing rates and charges pursuant to RCW 36.89 for the 12 
furnishing of service to those served or receiving benefits or to be served or to receive benefits from any 13 
stormwater control facility or contributing to an increase of surface water runoff in the LWSU Service 14 
Area. This authority is being invoked in order to minimize property damage; promote and protect public 15 
health, safety and welfare; minimize water quality degradation by preventing siltation, contamination and 16 
erosion of the waterways; protect aquifers, ensure the safety of County roads and rights-of-way; increase 17 
educational and recreational opportunities; encourage the retention of open space; and foster other 18 
beneficial public uses within the LWSU Service Area.  19 

 20 
Section 3.0 Applicability  21 

 22 
The requirements of this ordinance shall apply to all parcels of real property in the LWSU Service 23 

Area, including public and private property. 24 
 25 

Section 4.0 Definitions  26 
 27 
For the purposes of this Chapter, the words or phrases below shall have the following meanings: 28 
 29 
(1) “County” means Whatcom County, or as indicated by the context, may mean the 30 

Department of Public Works, Public Works Director, County Engineer, or other employee 31 
or agent representing the County in the discharge of his or her duties. 32 

(2) “County Council” means the Whatcom County Council, which is the legislative branch of 33 
Whatcom County government. 34 

(3) “County roads” means public rights-of-way, excluding State roads, in the unincorporated 35 
areas served by the LWSU. 36 

(4) “Developed parcel” means a parcel of real property which has been altered by impervious 37 
surface coverage. 38 

(5) “Enterprise fund” means a fund established to account for operations that are financed 39 
and operated in a manner similar to private business enterprises where the intent of the 40 
governing body is that the costs (expenses, including depreciation) of providing goods or 41 
services to the general public on a continuing basis be financed or recovered primarily 42 
through user charges. As such, enterprise funds must report actual financial position and 43 
results of operations, such as actual assets, liabilities, fund equity balances, revenues, 44 
expenditures, and expenses. 45 

(6) “Equivalent service unit” (ESU) means a configuration of impervious surface estimated to 46 
contribute an amount of runoff to the County’s stormwater management system which is 47 
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approximately equal to that created by the average single-family residential developed 1 
parcel in the service area. 2 

(7) “Forestland or Timberland” means forestland or timberland parcels on lands taxed as 3 
forestland under chapter 84.33 RCW or as timberland under chapter 84.34 RCW. 4 

(8) “Impervious surface” means hard surfaced areas which prevent or retard the entry of 5 
water into the soil mantle and/or cause water to run off the surface in greater quantities or 6 
at an increased rate of flow than under natural conditions. Common impervious surfaces 7 
include, but are not limited to: rooftops, concrete or asphalt roads, sidewalks and paving, 8 
walkways, patio areas, driveways, parking lots or storage areas and gravel, hard-packed 9 
dirt, oiled or other surfaces which similarly impede the natural infiltration of surface water 10 
or runoff patterns existent prior to development. 11 

(9) “Manager” means the County Engineer or his/her designee. 12 

(10) “Other Developed Parcel” means a parcel that contains impervious surface area and is 13 
not a single family residence, including but not limited to, commercial, industrial, multi-14 
family apartment, and public property. 15 

(11) “Parcel” means the smallest separately segregated unit or plot of land having an 16 
identified owner, boundaries and surface area which is documented for real property 17 
purposes and a tax account number assigned by the Whatcom County Assessor-18 
Treasurer. 19 

(12) “Private roads” means a road which is on private property and is maintained with private 20 
funds and requires a name per W.C.C. 12.60.050. . 21 

(13) “Service charge” means the fee in an amount to be determined by applying the 22 
appropriate rate to a particular parcel of real property based upon factors established by 23 
this Chapter. 24 

(14) “Single-family residence” means a residential structure designed exclusively for 25 
occupancy by one family, including but not limited to mobile homes, cabins and duplex 26 
units, as defined by the Whatcom County Land Use and Development Code. 27 

i. “Small single-family residential footprint” means a parcel containing a single 28 
family residence that has less than or equal to 2,500 impervious square feet. 29 

ii. “Medium single-family residential footprint” means a parcel containing a single 30 
family residence with 2,500 to 8,400 impervious square feet.  31 

iii. “Large single-family residential footprint” means a parcel containing a single 32 
family residence with more than 8,400 impervious square feet. 33 

(15) “Undeveloped parcel” means any parcel of real property which has not been altered by 34 
construction of any structure or other impervious surface area. Private roads providing 35 
access between or among undeveloped sites shall be defined as undeveloped property. 36 

(16) “Unit rate” means the dollar amount charged per ESU. 37 

 38 
Section 5.0 Rate Structure 39 

 40 
A. Service charges for the LWSU are hereby authorized and imposed, in amounts and on 41 

terms consistent with this Chapter. 42 
 43 
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B. The rates and service charges shall be based on the service provided and the relative 1 
contribution of stormwater runoff from a given parcel. The estimated or measured impervious surface 2 
area will be used to determine the relative contribution of stormwater runoff from the parcel. 3 

 4 
C. The County Council shall establish from time to time, by resolution, the value of one ESU 5 

in impervious surface area, as measured in square feet. 6 
 7 
D. The County Council shall establish from time to time, by resolution, the unit rate per ESU. 8 
 9 
Service charges shall be determined as follows: 10 
 11 
1. Undeveloped Parcels – Undeveloped parcels shall not be charged. 12 
 13 
2. County and Private Roads – County and Private roads shall not be charged. 14 
 15 
3. Forestland and Timberland – Forestland or timberland parcels shall not be charged. 16 
 17 
4. Small Single-Family Residential Footprint – The service charge for each small single 18 

family parcel shall be the unit rate times 0.75 ESU. 19 
 20 
5. Medium Single-Family Residential Footprint – The service charge for each medium single 21 

family parcel shall be the unit rate times 1.00 ESU.  22 
 23 
6. Large Single-Family Residential Footprint – The service charge for each large single 24 

family parcel shall be the unit rate times 2.00 ESUs. 25 
 26 
7. Other Developed Parcels – The service charge for all other developed parcels, including 27 

publicly-owned properties, shall be computed by multiplying the unit rate times the 28 
number of ESUs on the parcel minus any approved rate adjustment for the parcel as 29 
determined under Section 7.0.  There shall be a minimum service charge for all other 30 
developed parcels equal to the unit rate.  31 

 32 
For the purpose of computation of service charges for Other Developed Parcels, the 33 
number of equivalent service units shall be rounded to the nearest whole number. 34 
 35 

Section 6.0 Billing  36 
 37 
A. Property Tax Statements. Rates and charges as authorized by this Chapter shall be 38 

added to and included in Whatcom County's annual tax statements. Properties which do not receive a 39 
property tax statement will receive a separate billing statement for these rates and charges.  40 

 41 
B. Payment Date. The total amount of the stormwater charge shall be due and payable on 42 

or before the 30th day of April and shall be delinquent after that date; however, if one-half of such rate 43 
and charge is paid on or before the said 30th day of April, the remainder shall be due and payable on or 44 
before the 31st day of October and shall be delinquent after that date. 45 

 46 
C. Payment Application. If a payment is received in conjunction with a combined property 47 

tax and LWSU service charge, and the payment is less than the amount due, the payment shall be 48 
applied first to the annual property tax of the parcel and any remaining amount to the service charge. 49 

 50 
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Section 7.0 Service Charge Adjustments and Appeals  1 
 2 
A. Any person billed for service charges may file a “Request for Service Charge Adjustment” 3 

with the Public Works Department – Stormwater Division within thirty (30) days of the date of the bill. 4 
However, submittal of such a request does not extend the period of payment for the charge. 5 

 6 
B. A request for service charge adjustment may be granted or approved by the Manager 7 

only when one or more of the following conditions exist: 8 
 9 
1. The single family residential footprint designation (small, medium, large) is in 10 

error, based on the measured impervious footprint, as demonstrated to the 11 
satisfaction of County staff; or 12 
 13 

2. The amount charged to Other Developed Parcels is in error; however, no 14 
adjustment will be made unless the calculation of the impervious surface area on 15 
the parcel is shown to be in error by at least ten percent (10%), as demonstrated 16 
to the satisfaction of County staff; or 17 

 18 
3. The parcel exists in its natural unimproved condition and will remain in its natural 19 

unimproved condition with no allowable human activities or manmade 20 
improvements that adversely affect water quantity or quality; or 21 

  22 
4. The parcel contains a new or remodeled commercial building that utilizes a 23 

permissive rainwater harvesting system that is properly sized to utilize the 24 
available roof surface of the building; or 25 

   26 
(i) For qualifying permissive rainwater harvesting systems as provided for 27 

under RCW 36.89.080 and eligible under section 7.0(B)(3) of this chapter 28 
the formula is expressed mathematically as follows:  29 
 30 
  A  =  F x 10% 31 
 32 
  Where: 33 
  A  =  The credit amount to be subtracted from the annual 34 
fee; and 35 
  F  =  The total fee without credit. 36 
 37 

5.  The parcels are determined by the Manager to be contiguous. For contiguous 38 
lots to qualify for a rate adjustment, the appellant must demonstrate that parcels: 39 

 40 
(i) Are contiguous; and 41 
(ii) Are owned by the same entity; and 42 
(iii) Are single family residential. 43 

 44 
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Lots determined to be contiguous by the Manager will be considered as a single 1 
lot for the purposes of fee calculations;   2 
Fees will be recalculated to reflect any such change from the date of the change 3 
and applied to the individual parcels pursuant to the rate schedule in effect at the 4 
time of the change. 5 

 6 
C.  Service charge adjustments will only apply to the bill then due and payable, and bills 7 

subsequently issued. The property owner shall have the burden of proving that the service charge 8 
adjustment should be granted. 9 

 10 
D.  Decisions on service charge adjustment requests shall be made by the Manager based 11 

on information submitted by the applicant and by the County within sixty (60) days of the adjustment 12 
request, except when additional information is needed. The applicant shall be notified in writing of the 13 
Manager’s decision. 14 

 15 
E.  Decisions of the Manager on requests for service charge adjustments shall be final 16 

unless appealed within thirty (30) days of the date the decision. The Whatcom County Hearing Examiner 17 
shall establish an appeal review body to hear appeals of the Manager’s decision. 18 
 19 
Section 8.0 Exemption 20 

 21 
Property that is owned by, and is the personal residence of, a person or persons approved by the 22 

County Assessor for a senior citizen or disabled persons property tax exemption under RCW 84.36.381 23 
shall be exempt from the service charge.  24 

 25 
Section 9.0 Use of Funds  26 

 27 
Service charges collected under this ordinance shall be deposited into a special fund or funds to 28 

be used only for the purpose of paying all or any part of the cost and expense of maintaining and 29 
operating stormwater control facilities, all or any part of the cost and expense of planning, designing, 30 
establishing, acquiring, developing, constructing, maintaining and improving the program and facilities of 31 
the Lake Whatcom Stormwater Utility. 32 

 33 
Section 10.0 Lien for Delinquent Charges 34 
 35 
A. Liens. Pursuant to RCW 36.94.150, Whatcom County shall have a lien for delinquent service 36 
charges, including interest thereon, against any property against which they were levied, which lien shall 37 
be superior to all other liens and encumbrances except general taxes and local and special assessments. 38 
Such liens shall be effective and shall be enforced and foreclosed as provided in RCW 36.94.150. 39 
Therefore, the County may commence to foreclose such liens sixty (60) days after the attachment of the 40 
lien. 41 
 42 
B. Interest. Delinquent service charges shall bear interest as provided in RCW 36.94.150 at the rate 43 
of eight percent (8%) per annum, or such rate as may hereafter be authorized by law, computed on a 44 
monthly basis from the date of delinquency until paid. Interest shall be calculated at the rate in effect at 45 
the time of payment of the charges regardless of when the charges were first delinquent. 46 
 47 
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C. Penalties. Penalties of not more than ten percent of the amount due may be imposed in case of 1 
failure to pay the charges at times fixed by resolution, as provided in RCW 36.94.150. 2 
 3 
Section 11.0 Capital Facilities Charge 4 
 5 
The County Council shall establish from time to time, by resolution, the unit rate per ESU for a one-time, 6 
capital facilities charge (CFC) applicable to new development, expansion, or densification of existing 7 
development.  8 
 9 
Single-family Residential Parcels that are being developed would pay the CFC equal to one ESU.  10 
 11 
Other Developed Parcels would pay the CFC rate times the number of ESUs on the parcel. 12 
 13 
Section 12.0 Cost-of-Living Adjustment   14 
 15 
Notwithstanding any fee increase provisions to the contrary or absence thereof, user fees for the LWSU 16 
shall be increased annually on January 1st of each year beginning January 1, 2022. 17 

 18 
The cost-of-living increase noted herein shall be based on the U.S. Bureau of Labor and Statistics, 19 
Consumer Price Index for Urban Wage Earners and Clerical Workers (CPI-W) publication. The 20 
adjustment factor will be based on the August value of the current year divided by the August value of the 21 
previous year. That factor is multiplied by the fee(s) in the current year to arrive at the updated fee(s) in 22 
the subsequent year. 23 

 24 
The formula is expressed mathematically as follows: 25 

 26 
F * A = U 27 
 28 
Where  29 
 30 
F = current year fee;  31 
A = adjustment factor; 32 
U = updated fee; 33 

 34 
For example, if the adjustment were to be calculated for 2019, the August CPI-W value in 35 
2018 (267.757) would be divided by the August value in 2017 (259.528), resulting in an 36 
adjustment factor of 1.0317. If the LWSU fee was $100 in 2018, the cost adjusted fee for 37 
2019 would be $103.17. 38 

 39 
If the cost-of-living adjustment results in a decrease, no cost-of-living adjustment shall be made that year. 40 
Other changes to the fee(s) may supersede this clause, such as changes to the fee(s) resulting from 41 
programmatic changes or regulatory requirements. 42 

 43 
If the CPI-W index is unavailable at the time of the adjustment calculation, a similar index may be used, 44 
such as CPI-All Urban Consumers. 45 
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Section 13.0 Severability.  1 
 2 
If any section, clause or provision of this Chapter be declared by the courts to be invalid, the 3 

same shall not affect the validity of the Chapter as a whole or any part thereof, other than the part so 4 
declared to be invalid. 5 

 6 
 7 
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-204

1AB2019-204 Status: Agenda ReadyFile ID: Version:

SKorthui@co.whatcom.wa.us03/28/2019File Created: Entered by:

ReportCounty Executive's 

Office

Department: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    Price@WhatcomCounty.us

TITLE FOR AGENDA ITEM:

Report from Whatcom County’s Information Technlogy Department

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Information Technology Manager Perry Rice will present his report to Council

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments:

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-334

1AB2019-334 Status: Agenda ReadyFile ID: Version:

SBatdorf@co.whatcom.wa.us05/24/2019File Created: Entered by:

AgreementParks and Recreation 

Department

Department: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    sbatdorf@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Request for authorization for the County Executive to enter into a commercial lease agreement between 

Whatcom County and Cornwall Center Inc for use of the parking lot at the Bellingham Senior Activity 

Center in the total amount of $118,260 over five years with cost sharing from the City of Bellingham 

and Whatcom Council on Aging

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Whatcom County Parks cost shares with the City of Bellingham and Whatcom Council on Aging to 

lease 60 parking spaces from Cornwall Center Inc for the Bellingham Senior Activity Center. This lease 

agreement with Cornwall Center Inc. is in the amount of $1855.00 per month, increasing 3% each year 

of the five year contract. In a separate Interlocal Agreement, the City of Bellingham reimburses 

Whatcom County monthly for 66% of the cost of the parking lot and Whatcom Council on Aging 

reimburses the county for 22% of the cost. 

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Commercial Lease Agreement

Page 1Whatcom County Printed on 6/12/2019

53



Agenda Bill Master Report Continued (AB2019-334)

Enactment #:

Enactment Date:

Final Action:

Page 2Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-335

1AB2019-335 Status: Agenda ReadyFile ID: Version:

SBatdorf@co.whatcom.wa.us05/24/2019File Created: Entered by:

InterlocalParks and Recreation 

Department

Department: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    sbatdorf@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Request for authorization for the County Executive to enter into an interlocal agreement between 

Whatcom County and the City of Bellingham to allow for cost sharing of the parking lot lease at the 

Bellingham Senior Activity Center in the amount of $78,879 over five years

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

This interlocal agreement between Whatcom County and the City of Bellingham allows the City to 

reimburse Whatcom County for it’s share of the cost of the parking lot lease at the Bellingham Senior 

Activity Center. The parking lot is leased in a separate agreement between Whatcom County and 

Cornwall Center Inc. and the City of Bellingham and Whatcom Council on aging share the cost of lease 

with the County.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Staff Memo, Interlocal Agreement

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019

61



62



63



64



65



66



67



Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-338

1AB2019-338 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us05/30/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us <mailto:JLLee@co.whatcom.wa.us> 

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract amendment between Whatcom 

County and Cascade Connections to provide services to individuals with developmental disabilities for 

an additional year in the estimated amount of $1,145,600 for an estimated total amended contract 

amount of $3,093,326

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract Amendment #3

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-343

1AB2019-343 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/04/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us <mailto:JLLee@co.whatcom.wa.us> 

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract amendment between Whatcom 

County and Work Opportunities to provide services to individuals with developmental disabilities for an 

additional year in an estimated amount of $478,800 for an estimated total amended contract amount of 

$1,564,161

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract Amendment #3

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-344

1AB2019-344 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/04/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract amendment between Whatcom 

County and Kulshan Supported Employment to provide services to individuals with developmental 

disabilities for an additional year in the estimated amount of $923,125 for an estimated total amended 

contract amount of $3,404,224

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract Amendment #3

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-345

1AB2019-345 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/04/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us <mailto:JLLee@co.whatcom.wa.us> 

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract between Whatcom County and 

Washington Vocational Services to provide employment or community inclusion services to individuals 

with developmental disabilities, in an estimated amount of $191,225

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-321

1AB2019-321 Status: IntroducedFile ID: Version:

MCaldwel@co.whatcom.wa.us05/21/2019File Created: Entered by:

OrdinanceFinance DivisionDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    mcaldwel@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Ordinance amending the 2019 Whatcom County Budget, request no. 8, in the amount of $508,163

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Supplemental #8 requests funding from the Conservation Futures Fund:

1. To appropriate $236,200 to fund Seed Orchard forestry conservation easement PDR

2. To appropriate $271,963 to fund Broad Leaf Farm agricultural conservation easement PDR

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Council Finance and 

Administrative Services 

Committee

INTRODUCED06/04/2019 Council

Attachments: Ordinance

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019

123



124



125



126



127



128



129



130



131



132



133



Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-320

1AB2019-320 Status: IntroducedFile ID: Version:

MCaldwel@co.whatcom.wa.us05/21/2019File Created: Entered by:

Resolution of the WCFCZDBS or Other Special DistrictFinance DivisionDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    mcaldwel@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Resolution amending the 2019 Flood Control Zone District and Subzones Budget, request no. 3, in the 

amount of $1,560,000 (Council acting as the Whatcom County Flood Control Zone District Board of 

Supervisors)

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Supplemental #3 requests funding from the Flood Control Zone District Fund:

1. To appropriate $1,500,000 in River & Flood to fund floodplain land acquisition.

2. To appropriate $60,000 in River & Flood to fund senior flood engineer position.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Council Finance and 

Administrative Services 

Committee

INTRODUCED06/04/2019 Council

Attachments: Resolution

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-336

1AB2019-336 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us05/24/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    CDonofri@co.whatcom.wa.us <mailto:CDonofri@co.whatcom.wa.us> 

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract amendment between Whatcom 

County and Catholic Community Services to add $25,000 in funding for housing case management and 

$3,325 in subsequent indirect costs to replace the recent loss of funding Catholic Community Services 

incurred at a comparable amount

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract amendment #4

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-342

1AB2019-342 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/04/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us <mailto:JLLee@co.whatcom.wa.us> 

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract between Whatcom County and 

Whatcom Center for Early Learning to provide Child Development Services, in an estimated amount of 

$128,400  

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-350

1AB2019-350 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/06/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us <mailto:JLLee@co.whatcom.wa.us> 

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract between Whatcom County and 

Opportunity Council for Child Development Services, in the estimated amount of $66,120

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-352

1AB2019-352 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/06/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JLLee@co.whatcom.wa.us <mailto:JLLee@co.whatcom.wa.us>

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract between Whatcom County and 

the Opportunity Council to provide funding for the Single Entry Access to Services (SEAS) Program, in 

the amount of $80,149

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Contract

Enactment #:

Enactment Date:

Final Action:
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-353

1AB2019-353 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/06/2019File Created: Entered by:

AgreementHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    PMowery@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into an agreement between Whatcom County 

and Pioneer Human Services to lease the Behavioral Health Triage Center, in the amount of $10,056

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to Executive, Lease agreement

Enactment #:

Enactment Date:

Final Action:
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-357

1AB2019-357 Status: Agenda ReadyFile ID: Version:

JThomson@co.whatcom.wa.us06/10/2019File Created: Entered by:

ContractHealth DepartmentDepartment: File Type:

First Assigned to: Council Finance and Administrative Services Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    JFuller@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Request authorization for the County Executive to enter into a contract between Whatcom County and 

Communities In Schools to provide student support services in the Bellingham, Blaine and Ferndale 

School Districts, in the amount of $136,000  

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

See attachments.

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo to County Executive, Communities In Schools Contract

Enactment #:

Enactment Date:

Final Action:
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-364

1AB2019-364 Status: Agenda ReadyFile ID: Version:

DBrown@co.whatcom.wa.us06/12/2019File Created: Entered by:

DiscussionCouncil OfficeDepartment: File Type:

First Assigned to: Council Public Works & Health Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    BBrenner@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Discussion regarding request to place a  measure on the November 2019 general election ballot to form 

a Solid Waste Disposal District in Point Roberts

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Discussion regarding request to place a  measure on the November 2019 general election ballot to form 

a Solid Waste Disposal District in Point Roberts 

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments:

Enactment #:

Enactment Date:

Final Action:
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-337

1AB2019-337 Status: Agenda ReadyFile ID: Version:

THelms@co.whatcom.wa.us05/29/2019File Created: Entered by:

PresentationCounty Executive's 

Office

Department: File Type:

First Assigned to: Council Criminal Justice and Public Safety Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    Mhilley@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Annual report from Whatcom County Emergency Medical Services (EMS)

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

EMS Manager, Mike Hilley will present an annual report to County Council

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments:

Enactment #:

Enactment Date:

Final Action:
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-325

1AB2019-325 Status: Agenda ReadyFile ID: Version:

skorthui@co.whatcom.wa.us05/22/2019File Created: Entered by:

ReportCounty Executive's 

Office

Department: File Type:

First Assigned to: Council Criminal Justice and Public Safety Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    skorthui@whatcomcounty.us

TITLE FOR AGENDA ITEM:

Annual report from Whatcom County Sheriff Bill Elfo 

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

n/a

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments:

Enactment #:

Enactment Date:

Final Action:
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Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-317

1AB2019-317 Status: Agenda ReadyFile ID: Version:

CStrong@co.whatcom.wa.us05/20/2019File Created: Entered by:

DiscussionPlanning and 

Development Services 

Department

Department: File Type:

First Assigned to: Council Planning and Development Committee

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    CStrong@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Discussion of proposed ordinance amending WCC Chapters 20.51 and 20.71 pertaining to tree 

removal permit procedures, and Chapter 23.10 updating the referenced Critical Areas Ordinance in the 

Shoreline Management Program

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Discussion of proposed ordinance amending WCC Chapters 20.51 and 20.71 pertaining to tree 

removal permit procedures, and Chapter 23.10 updating the referenced Critical Areas Ordinance in the 

Shoreline Management Program

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Memo, Staff Report, Ordinance, Exhibit A, Amendments

Enactment #:

Enactment Date:

Final Action:
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WHATCOM COUNTY Mark Personius, AICP 
Planning & Development Services Director 
5280 Northwest Drive  
Bellingham, WA  98226-9097   
360-778-5900, TTY 800-833-6384  
360-778-5901 Fax 

 
Memorandum 

 

TO: County Council 
 Jack Louws, County Executive 

FROM: Cliff Strong, Senior Planner 

THROUGH: Mark Personius, Director 

DATE: May 20, 2019 

SUBJECT:  Tree Canopy Permit Procedure and SMP CAO Reference Update Amendments (PLN2019-
00012) 

Attached for your review and action are some proposed amendments to the Whatcom County Code. 

The first set deals with clarifying what type of permit is needed to remove trees within the Lake 
Whatcom Watershed and the Water Resource Protection overlay districts1. In 2012 Council adopted 
tree canopy retention regulations as part of its strategy to manage stormwater in these sensitive areas. 
The regulations require that a certain amount of canopy be retained on each lot, though allows for 
removal if mitigated (i.e., by planting new trees). Canopy retention is monitored through the 
requirement to apply for a tree removal permit. Through the proposed amendments, staff is attempting 
to clarify what permits are needed to avoid any misinterpretation or confusion. The proposed 
amendments do not change the intent or operation of any existing tree canopy retention regulations. 

The second amendment is a follow up from the 2018 Code Scrub, in which Council adopted one 
definition of “hazard tree” to replace four different ones found in various sections of the code. One of 
those amended definitions was in the Critical Areas Ordinance (CAO). As you know, the CAO is adopted 
by reference into our Shoreline Master Program (SMP). Thus, amending the CAO requires an 
amendment to the SMP for it to take effect in the shoreline jurisdiction. This is what the second 
proposed amendment does: It amends the SMP to adopt the recently amended CAO and directs PDS to 
submit it to the Department of Ecology for their review and approval.  

Please review the attached staff report, ordinance, and amendments for more detailed information. 

1 Such regulations only apply in the Lakes Padden, Samish, and Whatcom watersheds, not countywide. 

 

251



Whatcom County 
 Planning & Development Services 

Staff Report 
 

Tree Canopy Permit Procedure and SMP CAO Reference 
Update Amendments  

 
 

I. File Information 
File # PLN2019-00012 

File Name: Tree Canopy Permit Procedure and Shoreline Master Program Critical Areas Ordinance 
Reference Update Amendments 

Applicants:  Whatcom County Planning and Development Services (PDS) 

Summary of Request:  Proposed amendments to Whatcom County Code Titles 20 (Chapters 20.51 and 
20.71) pertaining to tree removal permit procedures and 23 (Chapter 23.110) updating the referenced 
Critical Areas Ordinance (CAO) 

Location: Countywide. 

II. Recommendation  
The Planning Commission recommends that the County Council adopt the proposed amendments, as 
does Planning and Development Services. The amendments are necessary to add clarity to existing 
regulations pertaining to tree canopy retention within Lake Whatcom, Lake Samish, and Lake Padden 
watersheds and implementing the hazard tree definition approved through ORD2019-013 within the 
shoreline jurisdiction. 

III. Background 
Tree Retention 
On October 12, 2016, Council adopted ordinance 2016-045, which adopted the Department of Ecology 
stormwater manual (with modified applicability thresholds) to better manage stormwater, promote the 
use of Low Impact Development, and comply with our NPDES Phase II permit.  The ordinance also 
amended the tree protection regulations for our sensitive watersheds (Lakes Whatcom, Padden, and 
Samish) in an effort to better manage stormwater runoff (retaining trees helps retain and infiltrate 
stormwater).  

Staff has recently identified that those regulations for tree canopy management are not as clear as they 
could be on how an applicant applies for tree removal within the regulated watersheds. Specifically, 
subsection (1) of both WCC 20.51.430 and 20.71.354 read: 

(1) Permit Required for Removal of Trees. No person, directly or indirectly, shall remove any 
significant tree(s) on any property within the Lake Padden and Lake Samish watersheds, or any 
tree(s) in the public right-of-way, without first obtaining a tree removal permit as provided in 
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this section, unless the activity is exempted below; provided the tree is not located within the 
shoreline jurisdiction or within a critical area or a critical area buffer: [emphasis added] 
(a) Removal of any hazard trees considered an emergency within the definition of “hazard tree” 

in Chapter 20.97 WCC. Within 30 days after the emergency is abated the landowner shall 
submit photo documentation with a form provided by Whatcom County. 

(b) Pruning and maintenance of trees of up to 25 percent of the foliage. 

The clause, “provided the tree is not located within the shoreline jurisdiction or within a critical area or a 
critical area buffer,” was intended to mean that trees located in these areas must apply for permits as 
specified in WCC Title 23 (Shoreline Master Program) or Chapter 16.16 (Critical Areas Ordinance). 
However, we recognize that it could be read to mean that trees located in those areas are exempt from 
regulation. Staff would therefore like to correct and clarify this and proposes the amendments shown in 
Exhibit A, Items 1 & 2. 

A Tale of Two CAOs 
As you know, any amendments of the SMP regulations must be sent to and approved by the 
Department of Ecology (Ecology) before they can take effect.  After the 2017 CAO update, staff 
forwarded Council’s adoption of it to Ecology for review and approval. During that time, from December 
5, 2017 to May 2, 2019, Whatcom County has had two CAOs: the 2017 version for use outside of the 
shoreline jurisdiction and the 2005 version for use inside the shoreline jurisdiction.  

On April 19, 2019, Whatcom County received notification from Ecology approving the date change for 
the referenced CAO from the 2005 CAO to the 2017 CAO, which will become effective on May 3, 2019. 
As of that date we will revert to having only one CAO to be applicable countywide. Recognize, however, 
that every time we amend the CAO we may again have two versions until the amendments are 
approved by Ecology and the reference date in the SMP is again updated. 

This is the case with the hazard tree definition. In the recent 2018 Code Scrub (ORD 2019-013, adopted 
2/12/2019), Council deleted the four different definitions of “hazard tree” from various chapters of the 
code and replaced it with one. In part, the duplicative definition that was found in both the CAO and the 
SMP was removed from the SMP, and the one in the CAO replaced with the new one. Ecology has 
confirmed that, given that the same definition is in the CAO, the deletion from the SMP of the 
duplicative definition is an administrative change and does not require Ecology approval.  However, to 
have the new one apply (via the CAO) within the shoreline jurisdiction, Ecology must again approve an 
SMP amendment to reference the CAO amended on 2/12/2019. Until that time we will have one CAO, 
but within it two definitions of hazard tree: the newer one for use outside the shoreline jurisdiction and 
the older one for use within the shoreline jurisdiction. Thus, staff proposes the amendment shown in 
Exhibit A, Item 3, which would adopt the 2/12/2019 CAO into the SMP. 

IV. Code Amendments   
The proposed code amendments are shown in Exhibit A. Please refer to that attachment. 

V. Comprehensive Plan Evaluation  
The proposed amendments are consistent with the Comprehensive Plan’s following goal and policies 
regarding stormwater management: 

Goal 10H: Protect water resources and natural drainage systems by controlling the quality and 
quantity of stormwater runoff. 
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Policy 10H-1: Manage stormwater runoff to minimize surface water quality and quantity impacts and 
downstream impacts on channel morphology, property owners, and aquatic species and 
habitats. 

Policy 10H-2: Maintain or enhance, when appropriate, natural drainage systems and natural water 
storage sites in order to better protect water quality, moderate water quantity, 
minimize environmental degradation, and reduce public costs.  

Policy 10H-3: Limit the alteration of natural drainage systems and natural water storage sites without 
mitigating measures. Such measures should not degrade water quality or fish and 
wildlife habitat and should not increase hazards to the community.  

Policy 10H-5: Evaluate the role of watersheds in the maintenance of water quality and quantity and 
determine what cumulative impacts development activity may have on watershed 
hydrology.  

Policy 10H-6: Develop specific stormwater management programs for each drainage basin within the 
county's jurisdiction that may be impacted by urban levels of development. Recognize 
the Lake Whatcom Watershed, Lake Samish, and Drayton Harbor as high priorities in 
this effort. Coordinate efforts with the Lake Whatcom Policy Group, the various shellfish 
protection districts, and other watershed management entities. 

Policy 10H-8: Strongly incentivize the use of low impact development strategies. Minimize the amount 
of impervious surface whenever practicable by using natural engineering design 
methods such as the use of open, grassed, street swales and rain gardens instead of 
curbs and gutters. Where feasible, encourage alternate surfacing options and other 
techniques associated with low impact development (see Glossary).  

Policy 10H-9: Develop and administer stormwater management standards as required by the NPDES 
Phase II Permit. 

Policy 10H-11: Place a high priority on integrating impervious surface reduction incentives into policies, 
regulations, and standards. 

Policy 10H-12: Develop and implement comprehensive stormwater management programs and 
strategies designed to address runoff from all private and public developments and 
facilities within regulated and sensitive watersheds. 

1. Implement the Western Washington Phase II Municipal Stormwater Permit as part 
of the National Pollutant Discharge Elimination System (NPDES) Program. 
Incorporate watershed considerations into the development of a comprehensive 
stormwater management strategy for designated areas.  

2. Review Stormwater Special Districts Standards, Watershed Protection Districts, and 
other related codes that address runoff treatment from potentially polluting 
surfaces for their applicability to other sensitive watersheds with the Technical 
Advisory Committee and other appropriate agencies. Coordinate efforts for ongoing 
monitoring and evaluation within the sensitive watersheds and NPDES areas. 

3. Amend subdivision, zoning, and other land use regulations and design standards to 
encourage that land use activities minimize the amount of impervious surface.  

5. Focus on the Lake Whatcom watershed as a high priority in developing a 
stormwater management program. Develop a stormwater management plan that 
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achieves a uniform level of protection throughout the Lake Whatcom watershed. 
Ensure coordination and communication with the public and affected jurisdictions, 
such as the Lake Whatcom Water and Sewer District, the Sudden Valley Community 
Association, and the City of Bellingham. 

6. Ensure existing stormwater standards are adequately enforced within Stormwater 
Special Districts, Watershed Protection Districts, and the NPDES areas. 

VI. Proposed Findings of Fact and Reasons for Action 
Staff recommends the following findings of fact and reasons for action be adopted: 

1. Whatcom County Planning and Development Services has submitted an application to amend 
Whatcom County Code Titles 20 (Chapters 20.51 and 20.71), 16 (Chapter 16.16), and 23 (Chapter 
23.110) pertaining to hazard trees. 

2. A determination of non-significance (DNS) was issued under the State Environmental Policy Act 
(SEPA) on May 2, 2019, 2018. 

3. Notice of the subject amendment was submitted to the Washington State Department of Commerce 
on April 29, 2019. 

4. The Planning Commission held a public hearing on the proposed amendments on May 9, 2019, 
notice of which was published in the Bellingham Herald. 

5. The Planning Commission recommended approval of the amendments. 

6. The County Council held a public hearing on the proposed amendments on June 18, 2019, notice of 
which was published in the Bellingham Herald. 

7. The proposed amendments are consistent with the Comprehensive Plan’s goal 10H and its policies 
regarding stormwater management. 

8. The proposed amendments are necessary to implement the Council’s intent to protect significant 
trees and tree canopy within our Watershed Resource Protection Overlay districts (Lakes Whatcom, 
Padden, and Samish) as part of the County’s stormwater management strategy and comply with the 
County’s NPDES Phase II permit. 

VII. Proposed Conclusions  
1. The amendments are in the public interest. 

2. The amendments are consistent with the Whatcom County Comprehensive Plan. 

VIII. Attachments 
1. Draft Ordinance 

2. Exhibit A – Proposed Code Amendments  
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PROPOSED BY: ____________ 
INTRODUCTION DATE:____________ 

 
ORDINANCE NO. ______________ 

 
PROPOSED AMENDMENTS TO WHATCOM COUNTY CODE TITLES 20 (CHAPTERS 20.51 AND 20.71) 
PERTAINING TO TREE REMOVAL PERMIT PROCEDURES AND 23 (CHAPTER 23.10) UPDATING THE 

REFERENCED CRITICAL AREAS ORDINANCE  

 WHEREAS, Whatcom County Planning and Development Services has proposed amendments to 
Whatcom County Code Titles 20 and 23; and, 

 WHEREAS, Whatcom County Council adopted ORD2019-013 on February 12, 2019 which 
amended various sections of the Whatcom County Code to improve implementation of the County 
Code. Included in these amendments were clarifications to tree canopy retention requirements in Lake 
Whatcom, Lake Samish, and Lake Padden watersheds and creating a single definition of hazard tree in 
Title 20, Chapter 16.16 (Critical Area Ordinance) and removing a duplicate definition in Title 23; and 

 WHEREAS, the Whatcom County Council reviewed and considered Planning Commission 
recommendations, staff recommendations, and public comments on the proposed amendments; and 

 WHEREAS, the County Council hereby adopts the following findings of fact: 

FINDINGS OF FACT 

1. Whatcom County Planning and Development Services has submitted an application to amend 
Whatcom County Code Titles 20 (Chapters 20.51 and 20.71) pertaining to tree removal permit 
procedures and 23 (Chapter 23.110) updating the referenced Critical Areas Ordinance. 

2. A determination of non-significance (DNS) was issued under the State Environmental Policy Act 
(SEPA) on May 2, 2019, 2018. 

3. Notice of the subject amendment was submitted to the Washington State Department of Commerce 
on April 29, 2019. 

4. The Planning Commission held a public hearing on the proposed amendments on May 9, 2019, 
notice of which was published in the Bellingham Herald. 

5. The Planning Commission recommended approval of the amendments. 

6. The County Council held a public hearing on the proposed amendments on June 18, 2019, notice of 
which was published in the Bellingham Herald. 

7. The proposed amendments are consistent with the Comprehensive Plan’s goal 10H and its policies 
regarding stormwater management. 

8. The proposed amendments are necessary to implement the Council’s intent to protect significant 
trees and tree canopy within our Watershed Resource Protection Overlay districts (Lakes Whatcom, 
Padden, and Samish) as part of the County’s stormwater management strategy and comply with the 
County’s NPDES Phase II permit. 

CONCLUSIONS 

1. The amendments to the development regulations are in the public interest. 
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2. The amendments are consistent with the Whatcom County Comprehensive Plan. 

 
NOW, THEREFORE, BE IT ORDAINED by the Whatcom County Council that: 

Section 1. Amendments to the Whatcom County Code are hereby adopted as shown in Exhibit A.  

Section 2. The Director of Planning and Development Services will forward the amendment to 
Chapters 23.10 to the Department of Ecology for review and approval pursuant WAC 173-26-100. 

ADOPTED this ________ day of ______________, 2019. 

 

WHATCOM COUNTY COUNCIL 
WHATCOM COUNTY, WASHINGTON 
 
ATTEST:   
 
 
 
Dana Brown-Davis, Council Clerk   Rud Browne, Council Chair 
 
 
APPROVED as to form:     (  ) Approved     (  ) Denied 
 
 
   
Civil Deputy Prosecutor     Jack Louws, Executive 
 
       Date:    ______________________ 
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Exhibit A: Tree Canopy Retention Permit 
Procedures and Shoreline Management Plan 
CAO Reference Date Change Amendments 
Proposed amendments to Whatcom County Code Titles 20 (Chapters 20.51 and 
20.71) pertaining to tree retention and 23 (Chapter 23.10) adopting the February 
12, 2019 into the Shoreline Master Program by reference 

1. Amend Title 20 (Zoning), Chapter 20.51 (Lake Whatcom Watershed 
Overlay District), as follows: 

20.51.430 Tree removal not associated with development activity. 
(1) Permit Required for Removal of Trees. No person, directly or indirectly, shall remove any significant 

tree(s) on any property within the Lake Whatcom watershed, or any tree(s) in the public right-of-
way, without first obtaining the aappropriate tree removal permit as provided in this section, unless 
the activity is exempted below; provided the tree is not located within the shoreline jurisdiction or 
within a critical area or a critical area buffer: 
(a) Removal of any hazard trees considered an emergency within the definition of “hazard tree” in 

Chapter 20.97 WCC. Within 30 days after the emergency is abated the landowner shall submit 
photo documentation with a form provided by Whatcom County. 

(b) Pruning and maintenance of trees of up to 25 percent of the foliage. 
(2) Removal of trees located within the shoreline jurisdiction or within a critical area or a critical area 

buffer may be subject to additional regulations pursuant to WCC Title 23 (Shoreline Master 
Program) or Chapter 16.16 (Critical Areas Ordinance). Where additional regulations conflict the 
more stringent regulation shall apply. 

(2)(3) Tree Removal Permit Application. The department of planning and development services shall 
establish and maintain a tree removal permit application, which shall at At a minimum require the 
following to shall be submitted by the applicant: 
(a) A complete permit application.  
(a)(b) A sketch for this purpose may be prepared by the homeowner or other lay person and 

shall depict: 
(i) The approximate location of significant trees, indicating those to be removed; 
(ii) The species and canopy area (as determined pursuant to WCC 20.51.440(4)); 
(iii) The location of structures, driveways, access ways, and known easements. 

(b)(c) Canopy calculations (existing and proposed). 
(d) For required replacement trees, a planting plan showing location, species, and 20-year canopy 

area of the new trees in accordance to standards set forth in WCC 20.51.440(4) for calculating 
20-year canopy coverage. 

(c)(e) Other information as required by the applicable permit application. 
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(4) Tree Removal Permit Application Procedure and Appeals. Applicants requesting to remove any 
significant trees must submit a completed permit application on a form provided by the county.  
(a) Applicable permit 

(i) The permit application to remove trees within the shoreline jurisdiction is a shoreline permit 
(WCC Title 23). 

(ii) The permit application to remove trees within a critical area or a critical area buffer is a 
notification of activity (WCC 16.16.235). 

(iii) The permit application to remove trees in areas outside of (a) or (b) is a tree removal 
permit. 

(d)(b) The county shall review the application within 21 calendar days and either approve, 
approve with conditions or modifications, deny the application, or request additional 
information. Any decision to deny the application shall be in writing along with the reasons for 
the denial and the appeal process. 

(c) The removal shall be completed within one year from the date of permit approval. 
(e) The decision of the director is appealable pursuant to WCC 22.05.160 (Appeals). 
(f)(d) Time Limit. The removal shall be completed within one year from the date of permit 

approval. 
(3)(5) Tree Removal Allowances. With a tree removalan appropriate permit, any property owner may 

remove up to 35 percent or 5,000 square feet, whichever is greater, and as measured cumulatively, 
of the existing canopy area of on-site significant trees on their property; provided, that: 
(a) There is no active application for development activity for the site; and 
(a)(b) No other Whatcom County regulation is more restrictive; and 
(b)(c) The tree(s) were not required to be retained or planted as a condition of previous 

development activity. 
(4)(6) Removal of Hazard Trees. Any property owner seeking to remove any number of significant 

trees not considered an emergency pursuant to subsection (1) of this section must submit a tree risk 
assessment using an approved Whatcom County method prepared by a qualified professional; 
provided, that removal of hazard trees in critical areas or their buffers shall be in accordance with 
the requirements of Chapter 16.16 WCC. 

(5)(7) Penalties and Enforcement. Removal of significant trees without obtaining a tree removalthe 
appropriate permit may be subject to replacement at a ratio of three trees for each tree removed 
without a valid permit. Failure to replace removed significant trees may be subject to a fine as 
determined under Chapter 20.94 WCC.  

2. Amend Title 20 (Zoning), Chapter 20.71 (Water Resource Protection 
Overlay District), as follows: 

20.71.354 Tree removal not associated with development activity. 
(1) Permit Required for Removal of Trees. No person, directly or indirectly, shall remove any significant 

tree(s) on any property within the Lake Padden and Lake Samish watersheds, or any tree(s) in the 
public right-of-way, without first obtaining the appropriate a tree removal permit as provided in this 
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section, unless the activity is exempted below; provided the tree is not located within the shoreline 
jurisdiction or within a critical area or a critical area buffer: 
(a) Removal of any hazard trees considered an emergency within the definition of “hazard tree” in 

Chapter 20.97 WCC. Within 30 days after the emergency is abated the landowner shall submit 
photo documentation with a form provided by Whatcom County. 

(b) Pruning and maintenance of trees of up to 25 percent of the foliage. 
(2) Removal of trees located within the shoreline jurisdiction or within a critical area or a critical area 

buffer may be subject to additional regulations pursuant to WCC Title 23 (Shoreline Master 
Program) or Chapter 16.16 (Critical Areas Ordinance). Where additional regulations conflict the 
more stringent regulation shall apply. 

(2)(3) Tree Removal Permit Application. The Department of Planning and Development Services shall 
establish and maintain a tree removal permit application, which shall aAt a minimum require the 
following to shall be submitted by the applicant: 
(a) A complete permit application.  
(a)(b) A sketch for this purpose may be prepared by the homeowner or other lay person and 

shall depict: 
(i) The approximate location of significant trees, indicating those to be removed; 
(ii) The species and canopy area (as determined pursuant to WCC 20.51.440(4)); 
(iii) The location of structures, driveways, access ways, and known easements. 

(b)(c) Canopy calculations (existing and proposed). 
(d) For required replacement trees, a planting plan showing location, species, and 20-year canopy 

area of the new trees in accordance to standards set forth in WCC 20.71.356(4) for calculating 
20-year canopy coverage. 

(c)(e) Other information as required by the applicable permit application. 
(4) Tree Removal Permit Application Procedure and Appeals. Applicants requesting to remove any 

significant trees must submit a completed permit application on a form provided by the county.  
(a) Applicable permit 

(i) The permit application to remove trees within the shoreline jurisdiction is a shoreline permit 
(WCC Title 23). 

(ii) The permit application to remove trees within a critical area or a critical area buffer is a 
notification of activity (WCC 16.16.235). 

(iii) The permit application to remove trees in areas outside of (a) or (b) is a tree removal 
permit. 

(d)(b) The county shall review the application within 21 calendar days and either approve, 
approve with conditions or modifications, deny the application, or request additional 
information. Any decision to deny the application shall be in writing along with the reasons for 
the denial and the appeal process. 

(c) The removal shall be completed within one year from the date of permit approval. 
(e)(d) The decision of the director is appealable pursuant to WCC 22.05.160. 
(f) Time Limit. The removal shall be completed within one year from the date of permit approval. 
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(3)(5) Tree Removal Allowances. With a tree removalthe appropriate permit, any property owner may 
remove up to 35 percent or 5,000 square feet, whichever is greater, and as measured cumulatively, 
of the existing canopy area of on-site significant trees on their property; provided, that: 
(a) There is no active application for development activity for the site; and 
(a)(b) No other Whatcom County regulation is more restrictive; and 
(b)(c) The tree(s) were not required to be retained or planted as a condition of previous 

development activity. 
(4)(6) Removal of Hazard Trees. Any property owner seeking to remove any number of significant 

trees not considered an emergency pursuant to subsection (1) of this section must submit a tree risk 
assessment using an approved Whatcom County method prepared by a qualified professional; 
provided, that removal of hazard trees in critical areas or their buffers shall be in accordance with 
the requirements of Chapter 16.16 WCC. 

(5)(7) Penalties and Enforcement. Removal of significant trees without obtaining a tree removalthe 
appropriate permit may be subject to replacement at a ratio of three trees for each tree removed 
without a valid permit. Failure to replace removed significant trees may be subject to a fine as 
determined under Chapter 20.94 WCC.  

3. Amend the Shoreline Master Program (WCC Title 23) to adopt the February 
12, 2019, CAO, as follows: 

23.10.060 References to plans, regulations or information sources.  
A. The Whatcom County Critical Areas Ordinance, WCC Chapter 16.16 (as most recently amended by 
Ordinance No. 2017-0772019-013, dated December 5February 12, 20197), is hereby adopted in whole 
as a part of this program, except that the permit, nonconforming use, appeal and enforcement 
provisions of the critical areas ordinance , WCC 16.16.270 (Reasonable Use Exceptions), 16.16.273 
(Variances), 16.16.275 (Nonconforming Uses/Buildings), 16.16.280 (Appeals), and through 16.16.285 
(Penalties and Enforcement) WCC 16.16.270 through 16.16.285) shall not apply within shoreline 
jurisdiction. All references to the critical areas ordinance (CAO), Chapter 16.16.WCC, are for this specific 
version. 
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PROPOSED BY: BROWNE, DONOVAN, SIDHU1
INTRODUCTION DATE: MAY 7, 20192

3
4

ORDINANCE NO. ________5
6

AMENDING WHATCOM COUNTY CODE TITLE 3, REQUIRING THAT PUBLIC FUNDS 7
USED FOR CONSTRUCTION PROJECTS DO DOUBLE DUTY BY ALSO PROVIDING 8

APPRENTICES WITH JOB TRAINING HOURS TO MEET THE REQUIREMENTS 9
NECESSARY TO BECOME THE NEXT GENERATION OF SKILLED TRADES PERSONS10

11
12

WHEREAS, a highly skilled workforce is essential for enhancing economic growth 13
and the continued prosperity of all our citizens; and14

15
WHEREAS, shortages of skilled construction workers limit job growth and affect our16

economy. This "skills gap" problem will continue to grow, due to the large numbers of17
skilled worker retirements and increased construction activity; and18

19
WHEREAS, the Aspen Institute and others have identified that the number one 20

reason over 50% of apprentices fail to complete their training is they don’t get enough on 21
the job training hours to meet the certification requirements in a reasonable time and 22
recommends that it is good public policy to use public works contracts to provide 23
apprentices with the job training hours necessary to graduate; and24

25
WHEREAS, the responsibility to train the next generation of skilled workers rests 26

with both the public and private sectors and must be done before too much of the 27
knowledge and experience of existing skilled workers is lost due to retirements; and28

29
WHEREAS, apprenticeship is a proven, highly-effective training model allowing30

entry-level workers to gain experience in a highly skilled occupation through a combination 31
of on-the-job training and classroom instruction; and32

33
WHEREAS, growing participation in apprenticeship programs today will ensure a 34

viable workforce in the construction trade industry tomorrow; and35
36

WHEREAS, growing participation and establishing robust apprenticeship programs 37
will provide a clear pathway for a large segment of high school graduates seeking family 38
wage careers and will create a greater pool of skilled workers for all contractors, organized 39
or independent; and40

41
WHEREAS, Washington's traditional sources of high-wage, low-skilled work (forests 42

and factories) are declining due to automation and global trade. For there to be an increase 43
in wages, there needs to be both an increase in the use of technology and highly-skilled 44
workers. If employers cannot find trained workers in Whatcom County, they will look to 45
other places to locate their business facilities and create jobs; and46

47
WHEREAS, apprenticeship programs can provide opportunity for disadvantaged 48

youth and other individuals whose education has been disrupted to “learn and earn” their 49
way to career path that offers the promise of a stable family wage future; and50

51
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WHEREAS, women and racial minorities have traditionally been under represented 1
within the skilled trades; and2

3
WHEREAS, Whatcom County is committed to working in partnership with labor,4

business and the Washington State Apprenticeship and Training Council to create a skilled5
workforce that reflects the diversity of our population and promotes community 6
development; and7

8
WHEREAS, Whatcom County aspires to have the percentages of Apprentices who 9

are women, disadvantaged youth, and those who are racial minorities be more reflective of10
the makeup of the County’s population; and11

12
WHEREAS, the need to provide more family-wage jobs is reflected in the County’s 13

Comprehensive Plan, and the County is seeking to encourage cooperative educational 14
opportunities responsive to the changing needs of the workplace, both locally while 15
increasing economic stability throughout Whatcom County; and16

17
WHEREAS, since the 1990s, city, county, and port governments in Washington 18

State have proven that apprenticeship utilization programs increase the number of people 19
training as registered apprentices; and20

21
WHEREAS, with RCW 39.04.320 the Washington State Legislature recognized in 22

2005 the importance of apprenticeship training programs and expanded requirements that 23
state agencies require 15% of total labor hour be performed by approved apprentices for 24
projects that cost $1 million or more; and25

26
WHEREAS, between 2006 and 2009, the number of registered apprentices actively 27

training in Washington doubled after the state legislature expanded apprentice utilization in 28
state public works contracting, with building and construction trades leading the way; and29

30
WHEREAS, since 2012 all contractors operating in Whatcom County seeking to win31

state funded public works contracts are already required by RCW 39.04.320 to ensure that 32
no less than fifteen percent of the labor hours will be performed by apprentices on projects 33
for school districts and four-year institutions of higher education estimated to cost one 34
million dollars or more; and35

36
WHEREAS, a joint study from Washington General Administration and the 37

Washington Department of Labor and Industries concluded that the state’s apprentice 38
utilization program is successful; and39

40
WHEREAS, the County finds that it would be in the best interests of the public 41

health, safety and welfare for the County to implement an apprenticeship utilization goal 42
which encourages employment of apprentices by requiring minimum level of 15% 43
apprentice employment as a requirement in the awarding of qualifying public works 44
construction contracts greater than $1,000,000.45

46
NOW, THEREFORE, BE IT RESOLVED, that the County Code shall be amended to 47

include a new chapter “CONSTRUCTION PROJECTS – APPRENTICE REQUIREMENTS” as 48
detailed in the attached Exhibit A; and49

50
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NOW, THEREFORE, BE IT FURTHER RESOLVED, that should the City of 1
Bellingham adopt a similar apprenticeship requirement language in the future that 2
Whatcom County shall consult with the City of Bellingham for the purpose of harmonizing 3
City and County code requirements. 4

5
ADOPTED this         day of                 , 2019.6

7
WHATCOM COUNTY COUNCIL8

ATTEST: WHATCOM COUNTY, WASHINGTON9
10
11

Dana Brown-Davis, Clerk of the Council Rud Browne, Council Chair12
13
14

WHATCOM COUNTY EXECUTIVE15
APPROVED AS TO FORM: WHATCOM COUNTY, WASHINGTON16

17
18
19

Civil Deputy Prosecutor Jack Louws, County Executive20
21

(    ) Approved (    ) Denied22
23

Date Signed: _______________________24
25
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EXHIBIT A1
2
3

Whatcom County Code Chapter X.XX4
CONSTRUCTION PROJECTS – APPRENTICE REQUIREMENTS5

6
Sections:7
X.XX.010    Definitions8
X.XX.020    Use of apprentices required for public works9
X.XX.030    Administration10
X.XX.040    EAP utilization plan11
X.XX.050    Exceptions and waivers12
X.XX.060    Monitoring13
X.XX.070    Reporting14
X.XX.080    Remedies15
X.XX.090    Emergencies16

17
X.XX.010 Definitions.18

19
Where used in this chapter, unless the context clearly requires otherwise, the following 20
terms shall have the meaning and construction set forth herein:21

22
(1) “Apprentice” means an apprentice registered in an Approved Apprenticeship 23

Program.24
25

(2) “Approved Apprenticeship Program” means an apprenticeship training program 26
which is approved or recognized by the Washington State Apprenticeship and 27
Training Council.   28

29
(3) “Contractor” means a person, corporation, partnership, limited liability company, or 30

joint venture entering into a contract with the County to construct a public work.31
32

(4) “Labor hours” refers to the total number of hours worked by workers receiving an 33
hourly wage who are employed directly and by subcontractors upon the public works34
project and who are subject to state or federal prevailing wage requirements, and 35
shall include additional hours worked as a result of a contract or project adjustment 36
or pursuant to an agreed-upon change order.37

38
(5) “Minimum Apprentice Labor Hours” refers to labor hours actually worked on a public 39

works project by apprentices expressed as a percentage of total labor hours. The 40
minimum percentage of apprentice labor hours by project shall be: 41

42
a. For contracts less than $1,000,000 there shall be no requirement;43
b. For contracts advertised for bid before January 1, 2021 there shall be no 44

requirement;45
c. For contracts advertised for bid on or after January 1, 2021 estimated to cost46

three million dollars or more, no less than ten percent of the labor hours shall 47
be performed by Apprentices.48

d. For contracts advertised for bid on or after January 1, 2022 estimated to cost 49
two million dollars or more, no less than twelve percent of the labor hours 50
shall be performed by Apprentices.51
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e. For contracts advertised for bid on or after January 1, 2023, estimated to cost 1
one million dollars or more, no less than fifteen percent of the labor hours 2
shall be performed by Apprentices.3

4
(6) “Employee apprenticeship program (EAP)” refers to the requirements of this chapter 5

and any administrative regulations applicable thereto.6
7

(7) “EAP coordinator” refers to the person designated by the County Executive to 8
administer and coordinate the employee apprenticeship program.9

10
(8) “EAP utilization plan” refers to the plan for utilization of apprenticeship labor in a 11

public work project.12
13

(9) “Estimated cost” shall mean the anticipated cost of a public work, as determined by 14
the County, based upon the expected costs of materials, supplies, equipment, and 15
labor, but excluding taxes and contingency funds.16

17
(10) “Notice to proceed” refers to the written authorization to the contractor under 18

the public work contract to commence work.19
20

(11) “Public work” refers to all County funded construction projects that constitute 21
a public work pursuant to RCW 39.04.010 as now or hereafter amended and 22
estimated to cost $1,000,000 or more.23

24
(12) “Subcontractor” means a person, corporation, partnership, limited liability 25

company, or joint venture that has contracted with the contractor to perform all or 26
part of the work to construct a public work by a contractor.27

28
29

X.XX.020 Use of apprentices required for public works.30
31

Apprentices shall be utilized on the construction of all public works in accordance with this 32
chapter. 33

34
X.XX.030 Administration.35

36
(1) Apprenticeship Program Goal. 37

All contractors and subcontractors constructing or involved with the construction of 38
public works, and all service providers involved with the construction of a public work, 39
shall ensure that the combined Minimum Apprentice Labor Hours applicable for the size 40
and bid date of the contract are performed by Apprentices.41

(2) Contract Requirements. 42
Contracts for such construction projects shall include provisions detailing the 43
apprentice labor requirements. The EAP coordinator shall develop the necessary bid 44
documents and contract specification language to implement the requirements of this 45
chapter.46

47
(3) Submission of EAP Utilization Plan. 48

All contractors shall submit an EAP utilization plan and shall meet with the EAP 49
coordinator to review said EAP utilization plan prior to being issued a notice to 50
proceed. Failure to submit an EAP utilization plan may be grounds for the County to 51
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withhold remittance of a progress payment until such plan is received from the 1
responsible contractor. A meeting with the EAP coordinator prior to issuance of a 2
notice to proceed shall be excused only when the EAP coordinator is unavailable to 3
meet prior to the scheduled date for issuance of the notice to proceed and the 4
contractor and the EAP coordinator have otherwise scheduled a meeting for the 5
coordinator to review the contractor’s plan. The contractor shall be responsible for 6
meeting the EAP utilization goal requirements of the contract, including all 7
amendments and change orders thereto, and shall be responsible for overall 8
compliance for all hours worked by subcontractors. To the extent practical, the 9
contractor shall recruit apprentices from multiple trades or crafts. 10

11
X.XX.040 EAP utilization plan.12

13
The EAP utilization plan shall meet the following requirements:14

(1) Shall be submitted on forms prepared or approved by the EAP coordinator;15
(2) Shall specify the planned labor hours for each trade or craft;16
(3) Shall provide for quarterly reports, as well as a final report, indicating the total labor 17

hours and the apprenticeship hours utilized by the contractor and all subcontractors 18
on the project; and19

(4) Shall include a description of how the contractor will satisfy the EAP utilization goal 20
on the particular public work project and include a summary of outreach and 21
recruitment procedures to hire apprentices to work on the project. 22

23
X.XX.050 Exceptions and waivers.24

25
During the term of a construction contract subject to this chapter, the County may reduce 26
or waive the apprentice labor hour goals upon determination that:27

(1) The contractor has demonstrated that it has utilized best efforts to meet the 28
established percentage requirement but remains unable to fulfill the goal;29

(2) The contractor has demonstrated that insufficient apprentices are available to meet 30
the EAP utilization goals;31

(3) The reasonable and necessary requirements of the contract render apprentice 32
utilization infeasible at the required levels;33

(4) There exists a disproportionately high ratio of material costs to labor hours, which 34
does not make feasible the required minimum level of apprentice participation;35

(5) There is no evening classes within 30 miles, or day classes within a 100 miles of the 36
job site that the Apprentice can attend to meet the school requirements of their 37
apprenticeship;38

(6) To the extent that apprentice labor hour goals are in conflict with funding 39
agreements in place, including federal aid projects, in connection with the public 40
work; or41

(7) For reasons deemed appropriate by the County Executive and not inconsistent with 42
the purpose and goals of this chapter. 43

44
X.XX.060 Monitoring.45

46
The County shall implement a system for monitoring the actual use of apprentices in 47
construction projects subject to this chapter. Such monitoring shall include identifying 48
individual apprentices by name and Washington State apprenticeship registration number; 49
reviewing documents provided by the contractor showing total apprentice labor hours; 50
determining the apprentice hours worked by minorities, disadvantaged youth, and women, 51
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and as available, persons with disabilities and economically disadvantaged youth; and 1
assessing whether the contractor has complied with the apprenticeship requirement 2
established in its contract. 3

4
X.XX.070 Reporting.5

6
The County Executive shall report to the County Council annually upon the use of 7
apprentices for public work projects. The report shall include, to the extent it is available:8

(1) The percentage of labor hours actually worked by apprentices on each project and 9
the total number of labor hours on each project;10

(2) The number of apprentices by contractor broken down by trade and craft category;11
(3) The number and percentage of minorities, women, persons with disabilities and 12

disadvantaged youth utilized as apprentices on each project;13
(4) The number of new apprentices indentured during the reporting year as a result of 14

the County’s apprenticeship requirements; and15
(5) The percentage of apprentices in training on County projects who have graduated to 16

journey level during the reporting year.17
(6) All exemptions and waivers granted under section X.XX.050 18

19
X.XX.080 Remedies.20

21
Failure by a contractor to comply with established apprenticeship requirements, unless22
otherwise waived or excused in writing by the County Executive pursuant to X.XX.050, shall23
be deemed a breach of contract for which the County shall be entitled to all remedies24
allowed by law and under the contract. Failure to comply with the apprenticeship25
requirements may also be considered evidence bearing on a contractor’s qualification for26
award of future contracts with the County.27

28
29

X.XX.090 Emergencies.30
31

This chapter shall not apply in the event of an emergency. For the purposes of this section, 32
"emergency" means unforeseen circumstances beyond the control of the County that either: 33
(a) present an immediate threat to the proper performance of essential functions; or (b) will 34
likely result in material loss or damage to property, bodily injury, or loss of life if immediate 35
action is not taken.36
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PROPOSED BY: BROWNE, DONOVAN, SIDHU1
INTRODUCTION DATE: MAY 7, 20192

3
4

ORDINANCE NO. ________5
AMENDING WHATCOM COUNTY CODE TITLE 3, REQUIRING THAT PUBLIC FUNDS 6

USED FOR CONSTRUCTION PROJECTS DO DOUBLE DUTY BY ALSO PROVIDING 7
APPRENTICES WITH JOB TRAINING HOURS TO MEET THE REQUIREMENTS 8

NECESSARY TO BECOME THE NEXT GENERATION OF SKILLED TRADES PERSONS9
10
11

WHEREAS, a highly skilled workforce is essential for enhancing economic growth 12
and the continued prosperity of all our citizens; and13

14
WHEREAS, shortages of skilled construction workers limit job growth and affect our15

economy. This "skills gap" problem will continue to grow, due to the large numbers of16
skilled worker retirements and increased construction activity; and17

18
WHEREAS, the Aspen Institute and others have identified that the number one 19

reason over 50% of apprentices fail to complete their training is they don’t get enough on 20
the job training hours to meet the certification requirements in a reasonable time and 21
recommends that it is good public policy to use public works contracts to provide 22
apprentices with the job training hours necessary to graduate; and23

24
WHEREAS, the responsibility to train the next generation of skilled workers rests 25

with both the public and private sectors and must be done before too much of the 26
knowledge and experience of existing skilled workers is lost due to retirements; and27

28
WHEREAS, apprenticeship is a proven, highly-effective training model allowing29

entry-level workers to gain experience in a highly skilled occupation through a combination 30
of on-the-job training and classroom instruction; and31

32
WHEREAS, growing participation in apprenticeship programs today will ensure a 33

viable workforce in the construction trade industry tomorrow; and34
35

WHEREAS, growing participation and establishing robust apprenticeship programs 36
will provide a clear pathway for a large segment of high school graduates seeking family 37
wage careers and will create a greater pool of skilled workers for all contractors, organized 38
or independent; and39

40
WHEREAS, Washington's traditional sources of high-wage, low-skilled work (forests 41

and factories) are declining due to automation and global trade. For there to be an increase 42
in wages, there needs to be both an increase in the use of technology and highly-skilled 43
workers. If employers cannot find trained workers in Whatcom County, they will look to 44
other places to locate their business facilities and create jobs; and45

46
WHEREAS, apprenticeship programs can provide opportunity for disadvantaged 47

youth and other individuals whose education has been disrupted to “learn and earn” their 48
way to career path that offers the promise of a stable family wage future; and49

50
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WHEREAS, women and racial minorities have traditionally been under represented 1
within the skilled trades; and2

3
WHEREAS, Whatcom County is committed to working in partnership with labor,4

business and the Washington State Apprenticeship and Training Council to create a skilled 5
workforce that reflects the diversity of our population and promotes community 6
development; and7

8
WHEREAS, Whatcom County aspires to have the percentages of Apprentices who 9

are women, disadvantaged youth, and those who are racial minorities be more reflective of10
the makeup of the County’s population; and11

12
WHEREAS, the need to provide more family-wage jobs is reflected in the County’s 13

Comprehensive Plan, and the County is seeking to encourage cooperative educational 14
opportunities responsive to the changing needs of the workplace, both locally while 15
increasing economic stability throughout Whatcom County; and16

17
WHEREAS, since the 1990s, city, county, and port governments in Washington 18

State have proven that apprenticeship utilization programs increase the number of people 19
training as registered apprentices; and20

21
WHEREAS, with RCW 39.04.320 the Washington State Legislature recognized in 22

2005 the importance of apprenticeship training programs and expanded requirements that 23
state agencies require 15% of total labor hour be performed by approved apprentices for 24
projects that cost $1 million or more; and25

26
WHEREAS, between 2006 and 2009, the number of registered apprentices actively27

training in Washington doubled after the state legislature expanded apprentice utilization in 28
state public works contracting, with building and construction trades leading the way; and29

30
WHEREAS, since 2012 all contractors operating in Whatcom County seeking to win31

state funded public works contracts are already required by RCW 39.04.320 to ensure that 32
no less than fifteen percent of the labor hours will be performed by apprentices on projects 33
for school districts and four-year institutions of higher education estimated to cost one 34
million dollars or more; and35

36
WHEREAS, a joint study from Washington General Administration and the 37

Washington Department of Labor and Industries concluded that the state’s apprentice 38
utilization program is successful; and39

40
WHEREAS, the County finds that it would be in the best interests of the public 41

health, safety and welfare for the County to implement an apprenticeship utilization goal 42
which encourages employment of apprentices by requiring minimum level of 15% 43
apprentice employment as a requirement in the awarding of qualifying public works 44
construction contracts greater than $1,000,000.45

46
NOW, THEREFORE, BE IT RESOLVED, that the County Code shall be amended to 47

include a new chapter “CONSTRUCTION PROJECTS – APPRENTICE REQUIREMENTS” as 48
detailed in the attached Exhibit A; and49

50
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NOW, THEREFORE, BE IT FURTHER RESOLVED, that should the City of 1
Bellingham adopt a similar apprenticeship requirement language in the future that Whatcom 2
County shall consult with the City of Bellingham for the purpose of harmonizing City and 3
County code requirements. 4

5
ADOPTED this         day of                 , 2019.6

7
WHATCOM COUNTY COUNCIL8

ATTEST: WHATCOM COUNTY, WASHINGTON9
10
11

Dana Brown-Davis, Clerk of the Council Rud Browne, Council Chair12
13
14

WHATCOM COUNTY EXECUTIVE15
APPROVED AS TO FORM: WHATCOM COUNTY, WASHINGTON16

17
18
19

Civil Deputy Prosecutor Jack Louws, County Executive20
21

(    ) Approved (    ) Denied22
23

Date Signed: _______________________24
25
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EXHIBIT A1
2
3

Whatcom County Code Chapter X.XX4
CONSTRUCTION PROJECTS – APPRENTICE REQUIREMENTS5

6
Sections:7
X.XX.010    Definitions8
X.XX.020    Use of apprentices required for public works9
X.XX.030    Administration10
X.XX.040    EAP utilization plan11
X.XX.050    Exceptions and waivers12
X.XX.060    Monitoring13
X.XX.070    Reporting14
X.XX.080    Remedies15
X.XX.090    Emergencies16

17
X.XX.010 Definitions.18

19
Where used in this chapter, unless the context clearly requires otherwise, the following 20
terms shall have the meaning and construction set forth herein:21

22
(1) “Apprentice” means an apprentice registered in an Approved Apprenticeship 23

Program.24
25

(2) “Approved Apprenticeship Program” means an apprenticeship training program 26
which is approved or recognized by the Washington State Apprenticeship and 27
Training Council.   28

29
(3) “Contractor” means a person, corporation, partnership, limited liability company, or 30

joint venture entering into a contract with the County to construct a public work.31
32

(4) “Labor hours” refers to the total number of hours worked by workers receiving an 33
hourly wage who are employed directly and by subcontractors upon the public works34
project and who are subject to state or federal prevailing wage requirements, and 35
shall include additional hours worked as a result of a contract or project adjustment 36
or pursuant to an agreed-upon change order.37

38
(5) “Minimum Apprentice Labor Hours” refers to labor hours actually worked on a public 39

works project by apprentices expressed as a percentage of total labor hours. The 40
minimum percentage of apprentice labor hours by project shall be: 41

42
a. For contracts less than $1,000,000 there shall be no requirement;43
b. For contracts advertised for bid before January 1, 2021 there shall be no 44

requirement;45
c. For contracts advertised for bid on or after January 1, 2021 estimated to cost46

three million dollars or more, no less than ten percent of the labor hours shall 47
be performed by Apprentices.48

d. For contracts advertised for bid on or after January 1, 2022 estimated to cost 49
two million dollars or more, no less than twelve percent of the labor hours 50
shall be performed by Apprentices.51
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e. For contracts advertised for bid on or after January 1, 2023, estimated to cost 1
one million dollars or more, no less than fifteen percent of the labor hours 2
shall be performed by Apprentices.3

4
(6) “Employee apprenticeship program (EAP)” refers to the requirements of this chapter 5

and any administrative regulations applicable thereto.6
7

(7) “EAP coordinator” refers to the person designated by the County Executive to 8
administer and coordinate the employee apprenticeship program.9

10
(8) “EAP utilization plan” refers to the plan for utilization of apprenticeship labor in a 11

public work project.12
13

(9) “Estimated cost” shall mean the anticipated cost of a public work, as determined by 14
the County, based upon the expected costs of materials, supplies, equipment, and 15
labor, but excluding taxes and contingency funds.16

17
(10) “Notice to proceed” refers to the written authorization to the contractor under 18

the public work contract to commence work.19
20

(11) “Public work” refers to all County funded construction projects that constitute 21
a public work pursuant to RCW 39.04.010 as now or hereafter amended and 22
estimated to cost $1,000,000 or more.23

24
(12) “Subcontractor” means a person, corporation, partnership, limited liability 25

company, or joint venture that has contracted with the contractor to perform all or 26
part of the work to construct a public work by a contractor.27

28
29

X.XX.020 Use of apprentices required for public works.30
31

Apprentices shall be utilized on the construction of all public works in accordance with this 32
chapter. 33

34
X.XX.030 Administration.35

36
(1) Apprenticeship Program Goal. 37

All contractors and subcontractors constructing or involved with the construction of 38
public works, and all service providers involved with the construction of a public work, 39
shall ensure that the combined Minimum Apprentice Labor Hours applicable for the size 40
and bid date of the contract are performed by Apprentices.41

(2) Contract Requirements. 42
Contracts for such construction projects shall include provisions detailing the 43
apprentice labor requirements. The EAP coordinator shall develop the necessary bid 44
documents and contract specification language to implement the requirements of this 45
chapter.46

47
(3) Submission of EAP Utilization Plan. 48

All contractors shall submit an EAP utilization plan and shall meet with the EAP 49
coordinator to review said EAP utilization plan prior to being issued a notice to 50
proceed. Failure to submit an EAP utilization plan may be grounds for the County to 51
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withhold remittance of a progress payment until such plan is received from the 1
responsible contractor. A meeting with the EAP coordinator prior to issuance of a 2
notice to proceed shall be excused only when the EAP coordinator is unavailable to 3
meet prior to the scheduled date for issuance of the notice to proceed and the 4
contractor and the EAP coordinator have otherwise scheduled a meeting for the 5
coordinator to review the contractor’s plan. The contractor shall be responsible for 6
meeting the EAP utilization goal requirements of the contract, including all 7
amendments and change orders thereto, and shall be responsible for overall 8
compliance for all hours worked by subcontractors. To the extent practical, the 9
contractor shall recruit apprentices from multiple trades or crafts. 10

11
X.XX.040 EAP utilization plan.12

13
The EAP utilization plan shall meet the following requirements:14

(1) Shall be submitted on forms prepared or approved by the EAP coordinator;15
(2) Shall specify the planned labor hours for each trade or craft;16
(3) Shall provide for quarterly reports, as well as a final report, indicating the total labor 17

hours and the apprenticeship hours utilized by the contractor and all subcontractors 18
on the project; and19

(4) Shall include a description of how the contractor will satisfy the EAP utilization goal 20
on the particular public work project and include a summary of outreach and 21
recruitment procedures to hire apprentices to work on the project. 22

23
X.XX.050 Exceptions and waivers.24

25
During the term of a construction contract subject to this chapter, the County may reduce 26
or waive the apprentice labor hour goals upon determination that:27

(1) The contractor has demonstrated that it has utilized best efforts to meet the 28
established percentage requirement but remains unable to fulfill the goal;29

(2) The contractor has demonstrated that insufficient apprentices are available to meet 30
the EAP utilization goals;31

(3) The reasonable and necessary requirements of the contract render apprentice 32
utilization infeasible at the required levels;33

(4) There exists a disproportionately high ratio of material costs to labor hours, which 34
does not make feasible the required minimum level of apprentice participation;35

(5) There is no evening classes within 30 miles, or day classes within a 100 miles of the 36
job site that the Apprentice can attend to meet the school requirements of their 37
apprenticeship;38

(6) To the extent that apprentice labor hour goals are in conflict with funding 39
agreements in place, including federal aid projects, in connection with the public 40
work; or41

(7) For reasons deemed appropriate by the County Executive and not inconsistent with 42
the purpose and goals of this chapter. 43

44
X.XX.060 Monitoring.45

46
The County shall implement a system for monitoring the actual use of apprentices in 47
construction projects subject to this chapter. Such monitoring shall include identifying 48
individual apprentices by name and Washington State apprenticeship registration number; 49
reviewing documents provided by the contractor showing total apprentice labor hours; 50
determining the apprentice hours worked by minorities, disadvantaged youth, and women, 51
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and as available, persons with disabilities and economically disadvantaged youth; and 1
assessing whether the contractor has complied with the apprenticeship requirement 2
established in its contract. 3

4
X.XX.070 Reporting.5

6
The County Executive shall report to the County Council annually upon the use of 7
apprentices for public work projects. The report shall include, to the extent it is available:8

(1) The percentage of labor hours actually worked by apprentices on each project and 9
the total number of labor hours on each project;10

(2) The number of apprentices by contractor broken down by trade and craft category;11
(3) The number and percentage of minorities, women, persons with disabilities and 12

disadvantaged youth utilized as apprentices on each project;13
(4) The number of new apprentices indentured during the reporting year as a result of 14

the County’s apprenticeship requirements; and15
(5) The percentage of apprentices in training on County projects who have graduated to 16

journey level during the reporting year.17
(6) All exemptions and waivers granted under section X.XX.050 18

19
X.XX.080 Remedies.20

21
Failure by a contractor to comply with established apprenticeship requirements, unless22
otherwise waived or excused in writing by the County Executive pursuant to X.XX.050, shall23
be deemed a breach of contract for which the County shall be entitled to all remedies24
allowed by law and under the contract. Failure to comply with the apprenticeship25
requirements may also be considered evidence bearing on a contractor’s qualification for26
award of future contracts with the County.27

28
29

X.XX.090 Emergencies.30
31

This chapter shall not apply in the event of an emergency. For the purposes of this section, 32
"emergency" means unforeseen circumstances beyond the control of the County that either: 33
(a) present an immediate threat to the proper performance of essential functions; or (b) will 34
likely result in material loss or damage to property, bodily injury, or loss of life if immediate 35
action is not taken.36
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PROPOSED BY: _______________ 
INTRODUCTION DATE: JUNE 18, 2019  

 
RESOLUTION NO. ________ 

 
FORWARDING CASCADIA LAW GROUP’S RECOMMENDATIONS FOR PROPOSED 

CHERRY POINT URBAN GROWTH AREA (UGA)COMPREHENSIVE PLAN AND ZONING 
CODE AMENDMENTS TO THE PLANNING COMMISSION FOR REVIEW AND 

RECOMMENDATION AND TO PLANNING AND DEVELOPMENT SERVICES FOR SEPA 
REVIEW AND DETERMINATION  

 
 WHEREAS, on January 29, 2019, the Whatcom County Council approved Resolution 
No. 2019-004, requesting the County Executive provide staff resources and funding to allow 
Cascadia Law Group to complete Contract No. 201708008 related to legal ways the County 
may choose to limit the negative impacts on public safety, transportation, the economy, and 
environment from crude oil, coal, liquefied petroleum gases, and natural gas transshipments 
from the Cherry Point UGA; and 
 
 WHEREAS, through Resolution No. 2019-004, the Council requested Planning and 
Development Services (PDS) work with Cascadia Law Group to provide the County Council 
with draft Comprehensive Plan and code language that addresses each of the following 
issues, and where possible identifies and uses established code language from other 
jurisdictions, to be forwarded to the Planning Commission, that: 
 

a. Prohibits additional new fossil fuel refineries in Cherry Point beyond the existing 
British Petroleum, Phillips 66 and Petrogras facilities as our community has 
already taken on “our fair share” of the public health, safety and environmental 
risks associated with fossil fuel facilities and does not deserve any additional 
increase in risk that new facilities would bring; and 
 

b. Prohibits any new crude oil transshipment facilities that have any other purpose 
other than suppling raw materials to the existing refineries; and 
 

c. Prohibits conversion of any existing refinery into a facility primarily serving as a 
crude oil transshipment facility; and 
 

d. Allows expansion of existing refining capacity in proportion to certain criteria, 
such as a to a rolling five year projection of the combined regional population 
growth of Washington State and British Columbia as determined by their 
respective published government forecasts; and 
 

e. Considers requiring an initial and updated greenhouse gas analysis each time a 
refinery and/or storage capacity of an existing facility is expanded by more than 
one (1) percent over the baseline (“Baseline”) as of the date code changes are 
adopted; and 

 
f. Requires identification of “Facility Emissions” which are defined as the 

greenhouse gas emissions associated with local fossil fuel facilities, including but 
not limited to 

 
I. the transportation within the borders of Whatcom County of refined and 

unrefined fossil fuels to and from a facility located within the Cherry Point 
Heavy industrial area, and 
  

II. the refining and processing of fossil fuels located within the Cherry Point 
Heavy industrial area; and  

 345



g. At a minimum require local mitigation of (such as carbon offset programs that are 
deployed within Whatcom County’s borders) Facility Emissions, above the 
Baseline; and  

 
h. Considers credits for the Net Positive environmental impacts of modifications to 

facilities such as programs such as energy recovery from animal waste and when 
calculating carbon offset obligations. “Net Positive” shall mean the net impact 
after factoring in:  

 
I. fossil fuel inputs for transportation, as well as reduced landfill use and 

methane emissions in the case of animal or plant waste; and 
 

II. fossil fuel inputs, environmental degradation, habit loss ect. in the 
case of biofuels such as palm oil or corn grown for bio fuels; and    

 
i. Aims to reduce the opportunity for the significant transportation, health and 

safety risks to the community that would likely occur should the existing 
refineries be converted to crude oil transshipment facilities by prohibiting the 
construction of additional fossil fuel storage tanks above the current ratio of 
Storage Capacity to Refining Capacity in existence as the date code changes are 
adopted. For this section “Storage Capacity” is defined as total volume of all 
tanks at a facility and “Refining Capacity” is defined as the average monthly 
volume of refining, in the preceding calendar year; and 

 
j. Considers that any expansion in storage or refining capacity greater than one (1) 

percent above Baseline shall require ongoing identification of all responsible 
parties involved in the transportation of crude and refined fossil fuels, the storage 
and refining of such, and proof of insurance great enough to cover any 
“Reasonable Worst Case Scenario” that could occur within the borders of 
Whatcom County. The insurance shall be required for as long as the particular 
refinery is operating and shall be increased annually to reflect any increase in the 
Consumer Price Index; and 

 
k. Recognizes that the term “Reasonable Worst Case Scenario” shall mean the 

derailment and subsequent explosion, fire and extensive contamination of air, 
soil, marine environments, all local public and private infrastructure, including but 
limited to roads, buildings, parks and sewer systems. The scenario shall assume 
the event occurs in high wind conditions, during an earthquake, in the downtown 
core of Bellingham, involves a train of maximum possible operating length train, 
travelling three times faster than normal, fully loaded with the most volatile 
cargo transported to or from Cherry Point, transported in the least safe tankers in 
use anywhere in North America, that the cleanup shall take a minimum of ten 
years, require the relocation of all businesses and residents within a minimum of 
a five mile radius and include the cost of fully compensating all the individuals 
and businesses directly and indirectly affected.  Please note this scenario is in 
direct proportion to what happened during the Lac-Mégantic rail disaster which 
involved a train of less than maximum size that occurred in Quebec, Canada on 
July 6, 2013 and which five years on the community has yet to recover from; and 

 
WHEREAS, the Council also requested that the Planning and Development 

department ensure any changes to the county code NOT cause any of the following: 
 
1. Unnecessarily delay the implementation of future safety upgrades that if not 

made could potentially place the workers or environment at any risk. 
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2. Unnecessarily delay improvements that would have a positive impact on climate 
change, such as increased efficiency, reduced pollution or greenhouse gas 
emissions; and 
 

3. “Catch 22’s” where the County withholds permits until other agencies have issued 
theirs, such as the Army Core of Engineers which will traditionally refuse to issue 
a permit until the local government has approved the project; and  

 
4. Contradictory language such as providing exemptions from the Conditional Use 

Permit “CUP” for minor projects, but which later language then forbids being 
issued because they are located in Cherry Point or are related to fossil fuels; and 

 
WHEREAS, on June 10, 2019, Cascadia Law Group submitted recommendations for 

proposed Comprehensive Plan and zoning code amendments to the County Council for 
consideration. 

 
NOW, THEREFORE, BE IT RESOLVED by the Whatcom County Council that 

Cascadia Law Group’s recommendations for proposed Cherry Point UGA Comprehensive Plan 
and zoning code amendments, as outlined in Exhibit A to this resolution, are hereby 
forwarded to the Planning Commission for review and recommendation, and to Planning and 
Development Services for SEPA review and determination. 

 
BE IT FINALLY RESOLVED that the Council respectfully requests review by the 

Planning Commission and Planning and Development Services commence as soon as 
possible upon receipt of this resolution.  

    
  ADOPTED this          day of                 , 2019. 
 
       WHATCOM COUNTY COUNCIL 
ATTEST:      WHATCOM COUNTY, WASHINGTON 
 
 
Dana Brown-Davis, Clerk of the Council  Rud Browne, Council Chair 
 
 
APPROVED AS TO FORM:     
     
   
Civil Deputy Prosecutor     
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Whatcom County  1 

Fossil Fuel Policies and Potential Amendments 2 

Policy Evaluation | Prepared by: Cascadia Law Group and BERK Consulting, Inc. 3 

Countywide Planning Policies  4 

E. NON-CITY URBAN GROWTH AREAS 5 

3. Cherry Point shall be designated as an unincorporated industrial urban growth area in recognition of 6 

existing large scale industrial land uses. Additional large scale development shall be encouraged 7 

consistent with the ability to provide needed services and consistent with protecting critical areas along 8 

with other environmental protection considerations. The Cherry Point industrial area is an important and 9 

appropriate area for industry due to its access to deep water shipping, rail, all-weather roads, its 10 

location near the Canadian border, and its contribution to the County's goal of providing family wage 11 

jobs. 12 

Evaluation Policy E.3: No specific change required. Even if fossil-fuel refinement and 13 

related fossil-fuel industries are limited with policy and code changes, a wide range of 14 

industrial uses are still allowed in upland industrially zoned areas in Cherry Point. In-water 15 

shipping is limited to existing facilities per the State of Washington Department of 16 

Natural Resources (DNR) Cherry Point Aquatic Reserve Management Plan. 17 

I. ECONOMIC DEVELOPMENT AND EMPLOYMENT 18 

2. New business development and expansion of existing businesses are key factors in providing “family 19 

wage” jobs and a strong tax base. Economic development that pays family wage rates should be 20 

encouraged. Industrial land designations must be sufficient to permit the concentration of industry in 21 

appropriate locations beyond 20 years. In order to attract new industry and provide for expansion of 22 

existing industries, the county and the cities will designate land supply of sufficient size and diversity to 23 

provide a range of suitable locations for industrial development. The designation of this land shall be 24 

established in a way that preserves natural resource based industries and critical areas. 25 

3. To provide sufficient land supply for industrial growth and development, industrial designations must 26 

not only include lands suitable for development, but also lands suitably zoned to provide adequate 27 

buffers. It is also important that these lands and buffers be conserved with appropriate land use and 28 

zoning provisions to ensure that they will be available for future use. 29 

4. Encourage business location, retention, and expansion according to city and county comprehensive 30 

plans in order to meet current and future demand for diverse business and industry. Work with funding 31 

agencies and the private sector to facilitate extension of adequate sewer, water, telecommunications and 32 

road access to existing commercial and industrial-zoned properties, creating shovel-ready sites. Cities 33 

and county may utilize the “Quick Sites” economic development program through OTED, which links 34 
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strategic elements of planning, zoning, environmental review, and permitting with the business-siting 35 

effort. 36 

11. Whatcom County encourages siting of industrial uses in proximity to and to further utilization of our 37 

access to deep water and port facilities for shipping, rail, airports, roadways, utility corridors and the 38 

international border. 39 

Evaluation, Policies I.2, I.3, I.4 and 1.11: The proposed policy and code changes continue 40 

to allow development of non-fossil-fuel industries, and review criteria for expansion of 41 

existing uses relies on implementing existing critical area regulations and other state and 42 

federal requirements, e.g. Cherry Point Aquatic Reserve Management Plan, Magnuson Act. 43 

10. The cities and county agree to set policies for approving proposals to authorize siting of Major 44 

Industrial Developments for large or resource-based industries outside of Urban Growth Areas (as per 45 

RCW 36.70A.365). The master planning process for specific manufacturing, industrial, or commercial 46 

businesses shall address infrastructure, buffers, environmental protection, sprawl, resource lands, critical 47 

areas, and land supply. 48 

Evaluation 1.10: The code changes provide more explicit master plan process review 49 

criteria that implement this policy. The new code changes are designed to support 50 

environmental protection and critical areas.  51 

Comprehensive Plan  52 

LAND USE ELEMENT 53 

Policy 2D-6: Review and update the Whatcom County Shoreline Management Program in accordance 54 

with the schedule in the Shoreline Management Act (RCW 90.58.080). Updates should improve the 55 

integration of the Shoreline Program with Growth Management and with the Cherry Point Aquatic 56 

Reserve Management Plan in order to provide predictability and consistency in regulation, and eliminate 57 

regulatory redundancy. 58 

Evaluation, 2D-6: This policy supports proposed amendments to the SMP to address 59 

Cherry Point Aquatic Reserve Management Plan. 60 

Policy 2J-4: Protect culturally and spiritually significant places from nonessential development that is 61 

viewed as incompatible by the affected community. 62 

Evaluation, 2J-4: Per the Comprehensive Plan, the “Lummi Nation and Western 63 

Washington University have identified an ancestral village dating back over 3,000 years 64 

ago in this area. The Cherry Point UGA contains sites of primary archeological and 65 

cultural significance.” Policy 2CC-3 calls for Archeological review in Cherry Point. There 66 

are no implementing review criteria in the master site plan regarding avoiding impacts to 67 

cultural resources.  68 

Policy 2L-2: Retain and periodically review the adopted Subarea Plans (Lummi Island, Cherry Point-69 

Ferndale, Urban Fringe, Birch Bay Community Plan, Foothills, and Point Roberts). 70 
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Evaluation, Policy 2L-2: This subarea plan is in the process of being repealed. Planning 71 

Commission staff report: 72 

http://www.co.whatcom.wa.us/DocumentCenter/View/35465/Cherry-Point-Packet  73 

Listed in March 2019 public participation plan for docket in 2019. 74 

https://www.whatcomcounty.us/DocumentCenter/View/40344/pln2019-00009-draft-75 

ppp-March-2019 76 

Major Industrial Urban Growth Area / Port Industrial  77 

Cherry Point – Text 78 

The Cherry Point Urban Growth Area (UGA) contains approximately 7,000 acres of industrial land. The 79 

land has long been planned and designated by Whatcom County for industrial development and is 80 

currently the site of three major industrial facilities including two oil refineries and an aluminum smelter. 81 

Together, these three existing industries own about 4,400 acres of the total Cherry Point industrial lands. 82 

A fourth large tract of undeveloped land constituting approximately 1,500 acres is designated for 83 

industrial development.  84 

Because of the special characteristics of Cherry Point, including deep water port access, rail access, and 85 

proximity to Canada, this area has regional significance for the siting of large industrial or related 86 

facilities. General Petroleum constructed the Ferndale Refinery in 1954, Alumax/Pechiney/Howmet 87 

constructed the Aluminum Smelter in 1966, and the Atlantic Richfield Company constructed the Cherry 88 

Point Refinery in 1971.  89 

Cherry Point is also important historically and culturally to the Coast Salish people, and part of the usual 90 

and accustomed fishing area for five treaty tribes, reserved under the Treaty of Point Elliot of 1855. The 91 

Lummi Nation and Western Washington University have identified an ancestral village dating back over 92 

3,000 years ago in this area. The Cherry Point UGA contains sites of primary archeological and cultural 93 

significance.  94 

Since the designation of this area for industrial development years ago, newer scientific study of the 95 

shoreline ecology has identified Cherry Point’s unique function as part of the Fraser River/Georgia Strait 96 

and greater Salish Sea ecosystem and the associated Cherry Point Aquatic Reserve has been designated 97 

by the state Department of Natural Resources to recognize the ecological importance of the aquatic 98 

lands in this area.  99 

Since adoption of earlier versions of this Comprehensive Plan, governments have increased their 100 

recognition of the observed and projected effects that fossil fuel extraction, transportation and use have 101 

on human health and the environment. 102 

Evaluation: The background conditions are generally the same today. The proposed 103 

policy/code changes do not require a consistency amendment. However, the Preliminary 104 

Draft Text Changes dated January 15, 2019 (to the  second paragraph) are compatible. 105 

• Because of the special characteristics of Cherry Point, including deep water port 106 

access, rail access, and proximity to Canada, this area has regional significance 107 

for the siting of large industrial or related facilities. General Petroleum constructed 108 

the Ferndale Refinery in 1954, Alumax/Pechiney/Howmet constructed the 109 

Aluminum Smelter in 1966, and the Atlantic Richfield Company constructed the 110 
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Cherry Point Refinery in 1971. The existing industries in the Cherry Point UGA, 111 

which provide significant employment, have produced and shipped refined fossil 112 

fuels and other products for decades.  113 

Environmental – Text 114 

The Cherry Point shoreline has great importance to the fisheries and ecology of Northern Puget Sound 115 

because it provides essential spawning habitat for what once was the largest herring stock in Washington 116 

State. This herring stock has supported important commercial fisheries in the past and provides forage for 117 

salmonids and other important marine species. In 2000, 2010, and 2017 the State Lands Commissioner 118 

ordered the Cherry Point tidelands and bedlands withdrawn from the state’s general leasing program 119 

and designated them as the “Cherry Point Aquatic Reserve.” The following DNR Use Authorizations are 120 

exempted from withdrawal: Lease application numbers 20-A09122 (British Petroleum), 20-A11714 121 

(Phillips 66), 20-A08488 (Intalco Aluminum Corporation), and 20-010521 (Birch Bay Water and Sewer 122 

District). In December 2010, the DNR recognized the need to “protect the significant environmental 123 

resource of aquatic lands at Cherry Point” (CPAR Management Plan p. 1), and completed the Cherry 124 

Point Environmental Aquatic Reserve Management Plan to ensure long-term environmental protection of 125 

the Aquatic Reserve. The Reserve extends from the southern boundary of Birch Bay State Park to the 126 

northern border of the Lummi Indian Nation Reservation. 127 

Evaluation: Allow for existing in-water facilities consistent with DNR Management Plan. 128 

…Much of the Aquatic Reserve shoreline is in substantially natural riparian vegetation and bluff 129 

processes proceed without interference. Existing shoreline and upland stream and wetland functions and 130 

values are of continuing importance to the recovery and protection of species identified in the Aquatic 131 

Reserve Management Plan. The area includes undeveloped intertidal wetlands with importance to 132 

juvenile salmon and other species. Existing industries can serve the Aquatic Reserve’s objectives so long as 133 

they are managed according to the Plan and so long as the lessees actively work to further goals for the 134 

Reserve (CPAR MP p. 2). 135 

Evaluation: Allow for existing industrial facilities consistent with DNR Management Plan. 136 

…Whatcom County does not enforce the Magnuson Amendment through the local permitting process. 137 

However, the County does encourage federal agencies to enforce the Magnuson Amendment. Therefore, 138 

the County will strive to make appropriate federal agencies aware of applications for development 139 

permits submitted to the County that may be subject to federal agency review under the Magnuson 140 

Amendment before issuing local permits when possible (see Policy 2CC-15). 141 

Policy 2CC-15 addresses this text. Language like the Policy could be implemented in 142 

master site plan criteria: 143 

• Policy 2CC-15: Whatcom County will encourage federal agencies, including the 144 

U.S. Army Corps of Engineers, to enforce the provisions of the Magnuson 145 

Amendment (33 USC Sec. 476). To accomplish this the County will make 146 

appropriate federal agencies aware of applications for development permits 147 

submitted to the County that staff thinks may be subject to federal agency review 148 

under the Magnuson Amendment. 149 
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Cherry Point UGA Features: Port Access – Text 150 

The marine waters off Cherry Point provide deepwater access for shipping. Deepwater access for 151 

shipping was a major siting consideration for the three major industries currently located at Cherry Point. 152 

Evaluation: Allow for existing in-water facilities consistent with DNR Management Plan. 153 

Cherry Point UGA Features: Proximity to Canada, Alaska and Foreign Ports – Text 154 

Cherry Point occupies a unique location for the siting of industry because of its close proximity to Canada 155 

and because of its shorter travel distance than other regional port facilities for shipping to and from 156 

Alaska and to other Pacific Rim locations. The large acreage, good rail access and proximity to 157 

Washington State and Canadian ports makes the remaining upland area at Cherry Point suitable for 158 

commercial or industrial production with emphasis on major sustainable clean energy manufacturing or 159 

production (see Policy 2CC-3). The Cherry Point industrial area benefits from proximity to Canada, as 160 

trade between the U.S. and Canada grows in response to the lifting of trade barriers under the Free 161 

Trade Agreement. Canadian exports to the U.S. are expected to increase and Canadian firms exporting 162 

to the U.S. are expected to seek locations in the U.S. as a way of improving access to U.S. markets. 163 

Compared to other port facilities in Washington and Canada, Cherry Point is not constrained by 164 

extensive upland development or vessel draft limitations. 165 

Evaluation: Proposed policy and code amendments continue to allow for port uses. Existing 166 

fossil fuel industrial can continue; growth of existing facilities could occur based on growth 167 

in demand in the facility service area.  168 

Cherry Point: Use Compatibility and Land Use Designation  – Text 169 

The industries currently located at Cherry Point are a substantial part of the economic base of Whatcom 170 

County and the region and the economic welfare of the county is strongly tied to the health of these 171 

industries and their ability to flourish and expand as opportunities present themselves. These industries 172 

need to be protected from the inappropriate encroachment of incompatible uses; particularly residential 173 

uses that could affect their ability to expand, at the same time, the expansion of these industries needs to 174 

be done in ways that do not significantly impact the ecology of the Salish Sea or encourage expanded 175 

transshipment of unrefined fossil fuels. The best means for protecting these industries from incompatible 176 

adjoining uses and to assure their continued regulatory conformity is to maintain the industrial land use 177 

designation of these lands and adjoining properties currently designated for industrial development. The 178 

Cherry Point industrial lands have been designated for industrial development and as a direct result of 179 

the industrial designation, incompatible and inappropriate residential development has been curtailed. 180 

Evaluation: Proposed code changes are meant to avoid ecological impacts and without 181 

expanded transshipment of unrefined fossil fuels. 182 

Goal 2CC: Maintain Cherry Point as an unincorporated urban growth area based on its unique location, 183 

characteristics and its significant contribution to the overall industrial land supply and Whatcom County's 184 

tax base. 185 

Policy 2CC-1: Designate Cherry Point as a major industrial Urban Growth Area to accommodate major 186 

users that need to be located away from concentrated urban residential areas and that can manage 187 
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their activities in such a way that they do not conflict with the goals of the Aquatic Reserve Management 188 

Plan. 189 

Policy 2CC-2: Encourage developments in the Cherry Point UGA to maintain and operate under 190 

management plans consistent with the Aquatic Reserve Management Plan. 191 

Evaluation Policy 2CC-1 and 2CC-2: Proposed policy and code amendments are 192 

compatible with this policy. Proposed code amendments address the DNR Aquatic Reserve 193 

Management Plan. 194 

Policy 2CC-3: Encourage that future developments or expansions within the Cherry Point UGA are 195 

consistent with the following: 196 

• Clean and reduced carbon emitting technology; 197 

• Avoidance of estuaries and near shore wetlands; 198 

• Archeological review; 199 

• Water recycling technology to minimize water use; and 200 

• Enhance existing and future industries. 201 

Evaluation: Existing industries may continue and supporting facilities may be enhanced. 202 

Future industries that meet allowed uses and master site plan criteria are allowed. 203 

Environmental and archaeological review is required; review criteria in these respects are 204 

enhanced. 205 

Policy: 2CC-4: Assure that Cherry Point's unique features of large parcelization, port access, and 206 

pipeline, vehicular and rail transportation availability are maintained and protected from incompatible 207 

development. 208 

Evaluation: Proposed policy and code amendments are compatible with this policy. The 209 

amendments do not affect parcelization. Port access is allowed to existing sites per the 210 

DNR Cherry Point Aquatic Reserve Management Plan.  Proposed amendments do not 211 

change the range of supporting transportation and utility services or their plans. 212 

Policy: 2CC-5: Require the master planning of each large parcel in advance of any development or 213 

subdivision at Cherry Point. 214 

Evaluation: The proposed code amendments update master site plan and major project 215 

permit review criteria. 216 

Policy: 2CC-6: Require the designation and site plan for a major user (generally 40 acres or more) 217 

before the development of accessory or supporting uses to assure that accessory or supporting uses are 218 

compatible with and will not interfere with the major industrial user. 219 

Evaluation: The proposed code amendments address accessory/supporting uses for 220 

existing facilities designed to ensure that existing fossil fuel terminal facilities can maintain 221 

and enhance their current businesses. 222 

Policy: 2CC-7: Specify 160 acres as a minimum area for planning, prior to the commitment of a parcel 223 

for a major user (40 acres or more, singularly or as a cluster or group). 224 
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Evaluation: No change to the major user or planning area is proposed. 225 

Policy 2CC-8: Permit support activities, warehousing, shipping, machine repair and service, educational 226 

services, food service and conveniences, to locate on a parcel only after the completion of a master plan, 227 

and the identification and site plan approval for the major user. 228 

Evaluation: Policies or code amendments would not change the need for a master plan or 229 

major user standards. 230 

Policy 2CC-9: Exclude Cherry Point as part of any future incorporation of Birch Bay. 231 

• to protect interests of the property owner in terms of taxation and urban regulations; 232 

• to preclude urbanism near "smokestack" industries; 233 

• to preserve county government tax base. 234 

Evaluation: The proposed policy and code changes do not change the County’s approach 235 

to incorporation of Birch Bay or the exclusion of Cherry Point from incorporation. 236 

Policy 2CC-10: Continue to work with service providers that serve Cherry Point to ensure the delivery of 237 

services and to allow it to develop to its fullest potential. 238 

Evaluation: The proposed policy and code changes do not change the delivery of 239 

transportation or utility services.  240 

Policy 2CC-11: It is the policy of Whatcom County to limit the number of industrial piers at Cherry Point 241 

to the existing three piers, taking into account the need to: 242 

• Honor any existing vested rights or other legally enforceable agreements for an additional dock/pier; 243 

• Update the Whatcom County Shoreline Master Program to conform with this policy; 244 

• Encourage the continued agency use of best available science; 245 

• Support and remain consistent with the state Department of Natural Resources’ withdrawal of Cherry 246 

Point tidelands and bedlands from the general leasing program and the species recovery goals of the 247 

Cherry Point Aquatic Reserve designation and Management Plan; 248 

• Recognize federal actions upholding treaty rights; 249 

• Protect traditional commercial and tribal fishing; and 250 

• Prevent conflicts with vessel shipment operations of existing refineries that could lead to catastrophic oil 251 

or fuel spills. 252 

Evaluation: The proposed policy and code changes fulfill this policy.  253 

The County had proposed a change to the first bullet in January 15, 2019 amendments as 254 

follows: 255 

• Honor any existing vested rights or other legally enforceable agreements for an 256 

additional dock/pier; Act conservatively in land use matters at Cherry Point to prevent 257 

further harm to habitat important to the Cherry Point Herring stock and Southern Resident 258 

Killer Whales; 259 
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This policy change is consistent with the purpose and intent of the fossil-fuel policy/code 260 

changes and could be carried forward.  261 

Since the SMP amendments are being crafted now, the second bullet can be changed. It 262 

would support the County’s duty to fulfill the State policy in RCW 90.58.020 for 263 

shorelines of statewide significance. Suggest changing bullet 2 as follows: 264 

• Update the Optimally implement the Whatcom County Shoreline Master Program to 265 

conform with this policy fulfill the Shoreline Management Act’s shorelines of statewide 266 

significance policy to preserve natural character, result in long-term over short-term 267 

benefit, and protect the resources and ecology of the shoreline; 268 

Policy 2CC-12: RCW 36.70A.365 requires the implementation of Traffic Demand Management (TDM) 269 

programs for the designating of a Major Industrial Urban Growth Area. Any employer in the Cherry 270 

Point Urban Growth Area that employs one hundred or more fulltime employees at a single worksite who 271 

begin their regular work day between 6:00 am and 9:00 am on weekdays for at least twelve continuous 272 

months during the year are required to meet the TDM requirements of WCC 16.24. 273 

Evaluation: The proposed policy and code changes do not change the County’s approach 274 

to Traffic Demand Management. 275 

Policy 2CC-13: Work with the Cherry Point industries to maximize public access to the Cherry Point 276 

beaches without compromising industrial security. 277 

Evaluation: The proposed policy and code changes do not change the County’s approach 278 

to shoreline public access. 279 

Policy 2CC-14: Cooperate with the DNR and existing industries to monitor the effects of industrial 280 

activities on water quality and habitat functions in and adjacent to the Cherry Point Aquatic Reserve. 281 

Evaluation: The proposed policy and code changes do not change the County’s approach 282 

Policy 2CC-15: Whatcom County will encourage federal agencies, including the U.S. Army Corps of 283 

Engineers, to enforce the provisions of the Magnuson Amendment (33 USC Sec. 476). To accomplish this 284 

the County will make appropriate federal agencies aware of applications for development permits 285 

submitted to the County that staff thinks may be subject to federal agency review under the Magnuson 286 

Amendment. 287 

Evaluation: The proposed code changes implement this policy. 288 

Policy 2CC-16: The County shall undertake a study to be completed if possible by December of 2017 to 289 

examine existing County laws, including those related to public health, safety, development, building, 290 

zoning, permitting, electrical, nuisance, and fire codes, and develop recommendations for legal ways the 291 

County may choose to limit the negative impacts on public safety, transportation, the economy, and 292 

environment from crude oil, coal, liquefied petroleum gases, and natural gas exports from the Cherry 293 

Point UGA above levels in existence as of March 1, 2017. 294 

To provide clear guidance to current and future county councils on the County's legal rights, 295 

responsibilities and limitations regarding interpretation and application of project evaluation under 296 

Section 20.88.130 (Major Projects Permits) of the Whatcom County Code. 297 
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The County should consider any legal advice freely submitted to the County by legal experts on behalf 298 

of a variety of stakeholder interests, and make that advice publicly available. 299 

• Based on the above study, develop proposed Comprehensive Plan amendments and associated code 300 

and rule amendments for Council consideration as soon as possible. 301 

• Until the above mentioned amendments are implemented, the Prosecuting Attorney and/or the County 302 

Administration should provide the County Council written notice of all known pre-application 303 

correspondence or permit application submittals and notices, federal, state, or local that involve activity 304 

with the potential to expand the export of fossil fuels from Cherry Point. 305 

Evaluation: Once the policy and code amendments are adopted this policy could be 306 

eliminated. Alternatively, it could be amended to match the January 15, 2019 policy 307 

language below but would exclude “radioactive substance” since that is not a focus of the 308 

fossil fuel related policy/code changes. It could be its own policy topic. 309 

2CC-16: The County will, through its adopted SEPA policies and applicable permitting processes, 310 
shall undertake a study to be completed if possible by December of 2017 to examine existing 311 
County laws, including those related to public health, safety, development, building, zoning, 312 
permitting, electrical, nuisance, and fire codes, and develop recommendations for legal ways the 313 
County may choose to seek to limit the negative impacts on public safety, transportation, the 314 
economy, and environment from new fossil fuel facilities, including new or expanded crude oil, coal, 315 
liquefied petroleum gases, natural gas, and radioactive substance exports from facilities within the 316 
Cherry Point UGA above levels in existence as of March 1, 2017. 317 
To provide clear guidance to current and future county councils on the County's legal rights, 318 
responsibilities and limitations regarding interpretation and application of project evaluation 319 
under Section 20.88.130 (Major Projects Permits) of the Whatcom County Code.  The County 320 
should consider any legal advice freely submitted to the County by legal experts on behalf of a 321 
variety of stakeholder interests, and make that advice publicly available. 322 
• Based on the above study, develop proposed Comprehensive Plan amendments and associated 323 
code and rule amendments for Council consideration as soon as possible. 324 
• Until the above mentioned amendments are implemented, t The Prosecuting Attorney and/or the 325 
County Administration should provide the County Council written notice of all known preapplication 326 
correspondence or permit application submittals and notices, federal, state, or local that involve 327 
activity with the potential to expand the export of fossil fuels from Cherry Point “Fossil Fuel 328 
Refinery or Fossil Fuel Transshipment Facilities,” as defined in the Whatcom County Code (Chapter 329 
20.97).1 330 

Policy 2CC-17: Policy 2CC-16 shall not limit existing operations or maintenance of existing facilities as of 331 

March 1, 2017. 332 

Evaluation: The policy and code amendments reinforce allowing existing uses and their 333 

maintenance. The shaded language was proposed in January 15, 2019, otherwise the 334 

other adjustments are based on the latest policy/code amendment direction: 335 

Amend this policy: Policy 2CC-16 shall not limit Allow existing operations or maintenance 336 

of existing fossil-fuel related facilities operating at levels as of March 1, 2017 with 337 

1 The reference to a definition in the Whatcom County Code could be removed to avoid a policy with a code reference. A 
definition could be added to the Comprehensive Plan if thought necessary. Typically, the code is more detailed. 

356



limited expansions subject to environmental review, greenhouse gas emission mitigation, 338 

and conformance with Policies 2CC-3 and -11. 339 

Other 340 

Add a new policy on renewable fuels: Support industries that create or use renewable fuels. 341 

Essential Public Facilities 342 

Goal 2WW: Utilize the established siting criteria for essential public facilities. 343 

Policy 2WW-4 State and regional highways in unincorporated Whatcom County that have been 344 

designated as essential state or regional transportation facilities are I-5, State Route 539 (the Guide 345 

Meridian), State Route 546/9 (Badger from the Guide to Sumas), and State Route 20 to eastern 346 

Washington. Other transportation facilities in unincorporated Whatcom County that have been 347 

designated as essential public facilities are Amtrak Cascades passenger rail service, the Burlington 348 

Northern Santa Fe railroad tracks, and the Cherry Point marine port facilities. Such facilities in the City of 349 

Bellingham include Fairhaven Station (intercity passenger rail terminal), Bellingham Cruise Terminal 350 

(Alaska Ferry), and the Port of Bellingham (marine port). Additionally, State Route 543 (the truck route at 351 

the Blaine border) is an essential public facility located within the city limits of Blaine. 352 

Widening of existing state highways or railroad tracks (including construction of sidings) and siting new 353 

state highways or railroad tracks should be planned in the Washington Highway System Plan, Amtrak 354 

Cascades Plan and the Freight Rail Plan. The state will invite the Regional Transportation Planning 355 

Organization and the County to participate in planning studies, review design plans, and provide 356 

comments when siting new or expanded state highways or railroad tracks. 357 

Highways and railroad tracks that qualify as essential public facilities should be sited in accordance with 358 

all of the following principles. These facilities should be located: 359 

• In a manner that minimizes or mitigates noise impacts to surrounding residential areas. 360 

• Outside of the Lake Whatcom Watershed, unless there are no viable alternatives. 361 

• In a manner that allows continued fish passage beyond the road or railroad tracks or restores blocked 362 

passage. 363 

• In a manner that avoids or mitigates wetland impacts. 364 

• In a manner that minimizes impacts of additional impervious surfaces by treating stormwater runoff. 365 

• In a manner that encourages a vibrant economy by facilitating the efficient movement of people and 366 

freight. 367 

• In a manner that accommodates pedestrians, bicycles, and transit. 368 

Major passenger intermodal terminals should be located in General Commercial, Airport Operations, 369 

Urban Residential-Medium Density or industrial zones. 370 

Freight railroad switching yards and terminals should be located in industrial zones. 371 

Marine port facilities should be located within the Heavy Impact Industrial zone of the Cherry Point 372 

Major/Port Industrial Urban Growth Area. 373 
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Evaluation: Amend final sentence to address that the Port facilities are limited to existing 374 

ones by the DNR Cherry Point Aquatic Reserve Management Plan. While fossil-fuel 375 

terminals are restricted in the County’s proposed policies and code, other uses are not. 376 

Proposed Amendment language: Marine port facilities should be located within the Heavy 377 

Impact Industrial zone of the Cherry Point Major/Port Industrial Urban Growth Area. 378 

Allow existing facilities and limited expansions consistent with the State of Washington 379 

Department of Natural Resource Cherry Point Aquatic Reserve Management Plan.  380 

Policy 2YY-2: County regulations will not preclude the siting of essential public facilities in designated 381 

zoning districts. 382 

Evaluation: Per RCW 36.70A.200 and RCW 47.06.140, and policy 2WW-4, marine 383 

port facilities and services that are related solely to marine activities affecting 384 

international and interstate trade are essential public facilities. The port facilities at Cherry 385 

Point can continue and limitations on expansion are based on DNR Cherry Point Aquatic 386 

Reserve Management Plan. Proposed policy and code changes limit fossil fuel terminals 387 

but allow for their continuation and limited expansion. A wide range of other allowed uses 388 

is still possible, if consistent with environmental regulations. 389 
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DRAFT June 11, 2019 

 1 
 

Whatcom County  1 

Fossil Fuel Industrial Uses 2 

Potential Code Amendments | Prepared by: Cascadia Law Group and BERK Consulting, Inc. 3 

Overview 4 

This document excerpts sections of the Whatcom County Code and proposes potential code changes to 5 

address the Comprehensive Plan Cherry Point Policy 2CC-16 and to respond to Resolution 2019-004. 6 

Policy 2CC-16: The County shall undertake a study to be completed if possible by December of 7 

2017 to examine existing County laws, including those related to public health, safety, 8 

development, building, zoning, permitting, electrical, nuisance, and fire codes, and develop 9 

recommendations for legal ways the County may choose to limit the negative impacts on public 10 

safety, transportation, the economy, and environment from crude oil, coal, liquefied petroleum 11 

gases, and natural gas exports from the Cherry Point UGA above levels in existence as of March 12 

1, 2017. 13 

To provide clear guidance to current and future county councils on the County's legal rights, 14 

responsibilities and limitations regarding interpretation and application of project evaluation 15 

under Section 20.88.130 (Major Projects Permits) of the Whatcom County Code. 16 

The County should consider any legal advice freely submitted to the County by legal experts on 17 

behalf of a variety of stakeholder interests, and make that advice publicly available. 18 

• Based on the above study, develop proposed Comprehensive Plan amendments and associated 19 

code and rule amendments for Council consideration as soon as possible. 20 

• Until the above mentioned amendments are implemented, the Prosecuting Attorney and/or the 21 

County Administration should provide the County Council written notice of all known pre-22 

application correspondence or permit application submittals and notices, federal, state, or local 23 

that involve activity with the potential to expand the export of fossil fuels from Cherry Point. 24 

  25 
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The following table identifies major code amendment topics developed by the County Council in 26 

Resolution 2019-004. The following sections provide preliminary draft code language. 27 

Exhibit 1. Potential Fossil-Fuel Code Changes – Outline and Change Location 28 

Code Outline Topic Location in Code Changes  

 Prohibit New Fossil Fuel Refineries 1. 20.66.200 Prohibited uses. 

20.68.200 Prohibited uses. 

 Retain Existing Refineries as an Outright Permitted 2.

Use with Limits 

20.68.050 Permitted uses. 

 

 Conditional Use Permit Threshold for Expansions 3.

of Existing Refineries 

20.68.150 Conditional uses. 

20.68.800. Expansion Thresholds for Existing 

Fossil Fuel Refineries or Fossil Fuel 

Transshipment 

 Conditional Use Permit Criteria and Analysis of 4.

Greenhouse Gas Impacts of Expansions of Existing 

Refineries 

20.68.800. Expansion Thresholds for Existing 

Fossil Fuel Refineries or Fossil Fuel 

Transshipment 

 Prohibit Crude Oil and Coal Export Facilities 5. 20.66.200 Prohibited uses. 

20.68.100 Accessory uses. 

20.68.200 Prohibited uses. 

 Renewable Fuel Production and Blending Facilities 6.

as an Outright Permitted Use 

20.68.050 Permitted uses. 

 Prohibit New Docks and Piers 7. 20.74.055 Prohibited uses. 

23.100.170 Cherry Point management 

area. 

 Prohibit Crude Oil Transshipment Facilities 8. 20.66.200 Prohibited uses. 

20.68.200 Prohibited uses. 

 Prohibit Coal Transshipment Facilities 9. 20.66.200 Prohibited uses. 

20.68.200 Prohibited uses. 

 Pipelines 10. Not addressed per White Paper. 

 Small Oil Storage and Distribution Facilities 11. See definitions – not included in defined uses 

that are prohibited (fossil fuel refinery and 

fossil fuel transshipment facility). 

Chapter 20.97 DEFINITIONS 
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Code Outline Topic Location in Code Changes  

 Change of Use Provisions 12. 20.74.110 Change of Use 

 SEPA Threshold Determination 13. 16.08.160 Substantive authority. 

 Scrubbing the Existing Code 14. 20.88.200 Procedure. 

22.05.020 Project permit processing table. 

 Consistency with Countywide Planning Policies 15. See separate policy evaluation document. 

 Procedural Due Process, GMA and Shoreline 16.

WAC provisions 

Co-timed policy and code amendments 

planned. 

 Severability Clause 17. Will go into the ordinance draft. 

 Insurance Provisions 18. Addressed in permit procedures, criteria, and 

conditions. 

  29 
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Changes by Code Chapter 30 

CHAPTER 2.11 HEARING EXAMINER 31 

2.11.205 Recommended decisions 32 

Add new subsection F: 33 

2.11.205 Recommended decisions. 34 

In accordance with the provisions of Chapter 22.05 WCC, the hearing examiner shall conduct an open record hearing and 35 

prepare a record thereof, and make recommendations to the county council for approval or disapproval of: 36 

A. Major project permits, including major project permit applications for mitigation banks proposed in accordance with the 37 

provisions of Chapter 16.16 WCC; 38 

B. Planned unit developments; 39 

C. Development agreements, as authorized in Chapter 36.70B RCW; 40 

D. Such other permits as may be required from the county along with subsection A or B of this section for a given project. 41 

Where the hearing examiner would normally make a final decision to approve or deny an accompanying permit, the decision 42 

shall instead be in the form of a recommendation and accompany the hearing examiner’s recommendation on the major 43 

project permit or planned unit development to the county council for final approval; 44 

E. Proposed rates and charges or special assessments for lake management districts.   45 

F. Fossil fuel refinery expansions or fossil fuel transshipment facilities expansions in the Cherry Point Industrial District that 46 

require a conditional use permit. 47 

Discussion/Notes: Addresses desired permit process for fossil fuel refinery expansions 48 

above threshold to be reviewed by the Hearing Examiner for Conditional Use Permit 49 

recommendations and ultimately County Council for approval. 50 

CHAPTER 16.08 STATE ENVIRONMENTAL POLICY ACT (SEPA) 51 

16.08.160 Substantive authority. 52 

A. The policies and goals set forth in this chapter are supplementary to those in the existing authorization of Whatcom 53 

County. 54 

B. The county may attach conditions to a permit or approval for a proposal so long as: 55 

1. Such conditions are necessary to mitigate specific probable adverse environmental impacts identified in 56 

environmental documents prepared pursuant to this chapter; and 57 

2. Such conditions are in writing; and 58 

3. The mitigation measures included in such conditions are reasonable and capable of being accomplished; and 59 

4. The county has considered whether other local, state, or federal mitigation measures applied to the proposal are 60 

sufficient to mitigate the identified impacts; and 61 

5. Such conditions are based on one or more policies in subsection D of this section and cited in the license or other 62 

decision document. 63 

C. The county may deny a permit or approval for a proposal on the basis of SEPA so long as: 64 

1. A finding is made that approving the proposal would result in probable significant adverse environmental impacts that 65 
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are identified in a FEIS or final SEIS prepared pursuant to this chapter; and 66 

2. A finding is made that there are no reasonable mitigation measures capable of being accomplished that are sufficient 67 

to mitigate the identified impact; and 68 

3. The denial is based on one or more policies identified in subsection D of this section and identified in writing in the 69 

decision document. 70 

D. The county designates and adopts by reference the following policies as the basis for the county’s exercise of SEPA 71 

authority pursuant to this section: 72 

1. The county shall use all practicable means, consistent with other essential considerations of state policy, to improve 73 

and coordinate plans, functions, programs, and resources to the end that the state and its citizens may: 74 

a. Fulfill the responsibilities of each generation as trustee of the environment for succeeding generations; 75 

b. Assure for all people of Washington safe, healthful, productive, and aesthetically and culturally pleasing 76 

surroundings; 77 

c. Attain the widest range of beneficial uses of the environment without degradation, risk to health or safety, or 78 

other undesirable and unintended consequences; 79 

d. Preserve important historic, cultural, and natural aspects of our national heritage; 80 

e. Maintain, wherever possible, an environment which supports diversity and variety of individual choice; 81 

f. Achieve a balance between population and resource use which will permit high standards of living and a wide 82 

sharing of life’s amenities; and 83 

g. Enhance the quality of renewable resources and approach the maximum attainable recycling of depletable 84 

resources. 85 

2. The county recognizes that each person has a fundamental and inalienable right to a healthful environment and that 86 

each person has a responsibility to contribute to the preservation and enhancement of the environment. 87 

3. The county adopts by reference the policies in the following county documents: 88 

Whatcom County Comprehensive Land Use Plan (inclusive of goal statements and all subarea components) 89 

Whatcom County Shoreline Management Program 90 

Whatcom County Subdivision Ordinance 91 

Whatcom County Solid Waste Management Plan 92 

Whatcom County Critical Areas Ordinance 93 

All official land use controls adopted by Whatcom County. 94 

E. Relationship to Federal, State and Regional Regulations. Many of the environmental impacts addressed by these 95 

SEPA policies are also the subject of federal, state and regional regulations. In deciding whether these regulations 96 

provide sufficient impact mitigation, the County shall consult orally or in writing with the responsible federal, state or 97 

other agency with jurisdiction and environmental expertise and may expressly defer to that agency. The County shall 98 

base or condition its project decision on compliance with these other existing regulations, rules, laws, or adopted 99 

enforceable plans. The County shall not so defer if such regulations did not anticipate or are otherwise inadequate to 100 

address a particular impact of a project. 101 

F. Specific Environmental Policies 102 

1. Air Quality and Climate:  103 

a. Air pollution can be damaging to human health, plants and animals, visibility, aesthetics, and the overall quality 104 

of life. Mitigation of criteria pollutant impacts will normally be the subject of air permits required by the 105 
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Northwest Clean Air Agency (NWCAA) and no further mitigation by the County shall be required. However, 106 

where a project being reviewed by the County generates nuisance impacts or odors or climate impacts not 107 

addressed through the regulations of NWCAA, the County may require mitigation under SEPA 108 

b. Climate change is resulting in increased temperatures, reduced summertime snowpack, reduced stream flows 109 

and increased stream temperatures, more intense storms with increased potential for flooding and damage to roads, 110 

dikes and critical infrastructure such as water and waste treatment facilities. While climate change is a global 111 

phenomenon, it is the policy of Whatcom County to do its fair share to reduce local emissions and to ensure that 112 

major projects authorized by the County address climate impacts. Mitigation may be achieved through the 113 

provisions contained in County land use and development regulations or through the State Environmental Policy 114 

Act where land use code provisions do not address mitigation of climate impacts. Mitigation may be required for 115 

the direct climate emissions of major projects (as defined under this code), the emissions from transportation 116 

within the boundaries of Whatcom County generated by major projects as well as the upstream emissions 117 

generated through production of raw materials processed in local facilities such as crude oil feedstocks or other 118 

fuels used in production or energy generation at facilities. Climate impacts shall be assessed using the most current 119 

version of the GREET Model developed by Argon National Laboratories or, where feedstocks are from Canada, 120 

using the latest version of the GH Genius model developed by Canadian agencies for quantification of upstream 121 

emissions from production of feedstocks produced in Canada. Climate impacts may be offset for major projects 122 

through either code requirements or, if not addressed thought code requirements, through mitigation projects that 123 

provide real, additional and quantifiable greenhouse gas mitigation. Such mitigation must not be required by any 124 

other regulatory mechanism and there shall be no double counting of emission reductions where identified as 125 

mitigation of climate impacts for a major project. 126 

c. It is the County's policy to minimize or prevent adverse air quality impacts. Federal, state, regional, and county 127 

regulations and programs cannot always anticipate or adequately mitigate adverse air quality impacts. If the 128 

decisionmaker makes a written finding that the applicable federal, state, regional, and/or County regulations did 129 

not anticipate or are inadequate to address the particular impact(s) of the project, the decisionmaker may condition 130 

the proposal to mitigate its adverse impacts or, if impacts cannot be mitigated, may deny a project under the 131 

provisions of the State Environmental Policy Act. 132 

2. Plants and Animals: 133 

a. Many species of birds, mammals, fish, and other classes of animals and plants living in both rural and urban 134 

environments and are of ecological, educational, and economic value. Fish and wildlife populations are threatened 135 

by habitat loss and by the reduction of habitat diversity.  136 

b. It is the County’s policy to minimize or prevent the loss of fish and wildlife habitat that have substantial 137 

ecological, educational, and economic value. A high priority shall also be given to meeting the needs of state and 138 

federal threatened, endangered, and sensitive species of both plants and animals. Special consideration shall be 139 

given to anadromous fisheries and marine mammals. 140 

c. It is the County’s policy to ensure consistency with federal and state laws regarding treaty rights, clean water 141 

rights (both water quality and water quantity), and endangered species protection. The decisionmaker may 142 

condition or deny the project to mitigate its adverse impacts if the decisionmaker finds that a proposed project 143 

would reduce or damage rare, uncommon, unique or exceptional plant or wildlife habitat, designated wildlife 144 

corridors, or habitat diversity for plants or animals species of substantial educational, ecological, or economic 145 

value, or interfere with treaty rights, clean water rights, or endangered species protection.  146 

Discussion/Notes: If amendments are made to the Comprehensive Plan policies then the 147 

County will in effect update policies under the County’s SEPA substantive authority. 148 

CHAPTER 20.66 LIGHT IMPACT INDUSTRIAL (LII) DISTRICT 149 

20.66.200 Prohibited uses. 150 

All uses not listed as permitted, accessory, administrative approval, or conditional uses are prohibited, including but not 151 

limited to the following, which are listed here for purposes of clarity: 152 

.201 Reserved. 153 

.202 Adult businesses except those allowed as an administrative approval use under WCC 20.66.131. 154 
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.203 In the Bellingham Urban Growth Area the following uses are prohibited: petroleum refinery and the primary 155 

manufacturing of products thereof, primary manufacturing and processing of rubber, plastics, chemicals, paper, asbestos and 156 

products derived thereof, and primary metal industries.  157 

.204 In the Cherry Point District the following uses are prohibited:  new fossil fuel refinery, new fossil fuel transshipment or 158 

facility unless permitted as a part of an existing refinery modification otherwise permitted under this code.  159 

Discussion/Notes: Prohibit fossil fuel related industries in the LII District; already 160 

prohibited in the Bellingham UGA. It does not appear that such uses exist in the LII zone; 161 

thus, we have only addressed the prohibition of fossil fuel refinery and fossil fuel 162 

transshipment facility unless part of an existing refinery (e.g. transshipment). 163 

CHAPTER 20.68 HEAVY IMPACT INDUSTRIAL (HII) DISTRICT 164 

20.68.050 Permitted uses. 165 

Unless otherwise provided herein, permitted and accessory uses shall be administered pursuant to the applicable provisions of 166 

Chapter 20.80 WCC, Supplementary Requirements, and Chapter 20.84 WCC, Variances, Conditional Uses, Administrative 167 

Uses and Appeals, the Whatcom County SEPA Ordinance, the Whatcom County Subdivision Ordinance and the Whatcom 168 

County Shoreline Management Program. and implementing regulations. The purpose of the SIC numbers listed within this 169 

chapter is to adopt by reference other activities similar in nature to the use identified herein. (Policies, except that some of 170 

those SIC number uses and “other activities similar in nature” may be precluded by or do not otherwise meet the 171 

subarearequirements of the WCC or the county Comprehensive Plan may preclude certain. Uses that are not expressly 172 

permitted uses to occur in particular subareas. Please refer to the policies of the herein are not permitted if they are precluded 173 

elsewhere in the code or in the Comprehensive Plan and any applicable subarea plan to determine the appropriateness of a 174 

land use activity listed below.).  175 

.051 The manufacture and processing of food including meat (including packinghouses and slaughterhouses), dairy, fruits, 176 

vegetables, seafood, grain mill, large scale bakery, sugar and beverage products, provided the following criteria are met: 177 

(1) Holding pens associated with packinghouses and slaughterhouses shall be limited to that necessary to accommodate 178 

animals intended for processing within 24 hours. 179 

(2) The facility shall comply with the solid waste handling standards as set forth in Chapter 173-350 WAC, as administered 180 

by the Whatcom County health department as adopted by reference in Chapter 24.06 WAC. 181 

(3) If required by the Washington State Department of Ecology, the following permits shall be obtained: 182 

(a) State waste discharge permit (Chapter 173-216 WAC); 183 

(b) Industrial stormwater permit – general permit (Chapter 173-226 WAC); 184 

(c) An NPDES permit (Chapter 90.48 RCW and Chapter 173-220 WAC).  185 

.052 Manufacturing and processing of textiles including weaving cotton, synthetic, silk or wool fabrics; knitting yarn and 186 

thread mills; textile bleaching, dyeing and printing; and carpet manufacture. 187 

.053 The manufacture and processing of lumber and wood including sawmills; planing mills; millwork; veneer, plywood and 188 

prefabricated wood products; wooden containers and cooperage. 189 

.054 The following are permitted uses except as otherwise prohibited: 190 

(1) The manufacture and process of paper including pulp, paper and paperboard mills; and building paper and board mill 191 

products. 192 

(2) The manufacture and processing of chemicals and allied products including industrial inorganic and organic chemicals; 193 

synthetic resins, rubber, fibers and plastic materials; soap, detergents and cleaning preparations; paint, linseed oil, shellac, 194 

lacquer and allied products; chemicals from gum and wood; and agricultural chemicals. 195 
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(3) Refining and storage of petroleum and asphalt.fossil fuels, limited as follows: 196 

(a) fossil fuel refineries, existing legally as of March 1, 2017, together with allowed expansions below the thresholds in WCC 197 

20.68.800.  198 

(b) fossil fuel transshipment facilities existing legally as of March 1, 2017, together with allowed expansions below the 199 

thresholds in WCC 20.68.800. 200 

Discussion/Notes: Allow existing legal fossil fuel uses with minor expansions. March 1, 201 

2017 date is in Comprehensive Plan policies.  202 

 (4) The manufacture and processing of rubber and plastic products. 203 

(5) Leather tanning and finishing. 204 

(6) The manufacture and processing of cement and glass; and concrete, gypsum, plaster, abrasive, asbestos and nonmetallic 205 

mineral products. 206 

(7) Primary metal industries including blast furnaces and steel works; mills for primary smelting, secondary smelting, 207 

refining, reducing, finishing, rolling, drawing, extruding, and casting of ferrous and nonferrous metals; and the manufacture 208 

of miscellaneous metal products. 209 

(8) Storage of asphalt in the Heavy Impact Industrial Zone excluding the Cherry Point Industrial District. 210 

Discussion/Notes: Retained from (3) above in case of construction related businesses.  211 

 (9) The refining, storage, blending, and manufacture of renewable fuels. 212 

Discussion/Notes: Renewable Fuel Production and Blending Facilities Could be an Outright 213 

Permitted Use. 214 

.055 The fabrication of metal products including metal cans, hardware, hand tools, cutlery, heating apparatus, plumbing 215 

fixtures, structural metal and stamping. 216 

.056 The manufacture of machinery including engines; turbines; farm machinery and equipment; construction, mining and 217 

materials handling equipment; machine tools and dies; and special and general industrial equipment. 218 

.057 The manufacture of electrical machinery including transmission and distribution equipment, and industrial apparatus. 219 

.058 The manufacture of transportation equipment including automobiles, trucks, buses, airplanes, boat building and repair, 220 

railroad equipment, bicycles and motorcycles. 221 

.059 Bulk commodity storage facilities, and truck, rail, vessel and pipeline transshipment terminals and facilities in existence 222 

as of March 1, 2017. New fossil fuel storage and transshipment facilities other than those existing as of March 1, 2017 are 223 

expressly prohibited unless permitted under the provisions for expansions of existing facilities provided for in WCC 224 

20.68.800. 225 

.060 Stationary thermal power plants with generating capacity of less than 250,000 kilowatts, floating thermal power plants 226 

with generating capacity of less than 50,000 kilowatts, and other power plants utilizing renewable resources from solar, wind 227 

(Chapter 20.14 WCC) or water sources. 228 

.061 Heavy construction contractors.  229 

.062 Public uses and community facilities including police and fire stations, libraries, activity centers, community centers, 230 

park and recreation facilities identified in an adopted city or county Comprehensive Plan or Park Plan, and other similar 231 

noncommercial uses, excluding state education facilities and correction facilities. 232 

.063 One one-story detached accessory storage building per lot; provided, that the floor area shall not exceed 200 square feet 233 

and shall only be used for personal storage and not for habitation or business; and provided further, that the storage building 234 

shall contain no indoor plumbing but may be served with electrical power for lighting. 235 
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.064 Uses allowed in the Light Impact Industrial Zone as permitted uses, WCC 20.66.100, shall be permitted outright within 236 

the Heavy Impact Industrial District in the Bellingham UGA. 237 

.065 Trails, trailheads, restroom facilities and associated parking areas for no more than 30 vehicles. 238 

.066 Marijuana production or processing facility. 239 

.081 Freight railroad switching yards and terminals.  240 

.082 Marine port facilities.  241 

.085 Type I solid waste handling facilities. 242 

.086 Type II solid waste handling facilities.  243 

20.68.100 Accessory uses. 244 

.101 Employee recreation facilities and play areas. 245 

.102 Restaurants, cafes and cafeterias operated primarily for the convenience of employees, clients and customers of the 246 

district. 247 

.103 Temporary buildings for construction purposes for a period not to exceed the duration of such construction. 248 

.104 When auxiliary to a principally permitted use: electric utility facilities; substations; generating plants, if less than 50 249 

megawatt (MW) net plant capability; gas works; sewage disposal facilities; solid waste landfills and incinerators. 250 

.105 Other accessory uses and buildings, including security services, customarily appurtenant to a principally permitted use. 251 

.106 On-site treatment and storage facilities for hazardous wastes associated with outright permitted uses or approved 252 

conditional uses subject to the most current siting criteria under Chapter 173-303 WAC.  253 

.107 Mini-day care centers, and day care centers operated by, maintained by or funded by business in the district for the 254 

purpose of serving the child care needs of employees whose place of employment lies within this zone district. 255 

.108 Electric vehicle rapid charging stations and battery exchange facilities. 256 

.109 Fossil Fuel transshipment facilities that are a necessary part of providing raw materials to, and serving, a permitted 257 

expansion of an existing fossil fuel refinery. The volume of any storage associated with such permitted fossil fuels 258 

transshipment facilities shall be limited to the current ratio of refining capacity to storage capacity at the existing fossil fuel 259 

refinery. 260 

Discussion/Notes: Per code outline: Prohibit coal and crude oil transshipment, except 261 

where necessary to supply raw materials to permitted refining operations. Using broader 262 

category of fossil fuels.   263 

20.68.130 Administrative approval uses. 264 

.131 Commercial mushroom substrate production limited to the Cherry Point Industrial Area and pursuant to the 265 

requirements as contained in WCC 20.15.020(2) (commercial mushroom substrate production facilities). (Ord. 2006-031 § 1 266 

(Exh. A), 2006). 267 

20.68.150 Conditional uses. 268 

The following uses require a conditional use permit in the HII Zoning District. 269 

.152 Uses allowed in the Light Impact Industrial zone as permitted uses, WCC 20.66.100, subject to the following: 270 

(1) Outside of the Bellingham Urban Growth Area, approval shall be supported by a finding by the hearing examiner that 271 

allowing the use will not limit the supply of land available to meet the demand for future heavy industrial uses. 272 
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(2) Filing of a deed restriction acknowledging that heavy industrial uses are the preferred uses in the zone and agreeing not to 273 

protest proposed heavy industrial uses allowed in the zone in accordance with Chapter 20.68 WCC, and to refrain from legal 274 

action against any heavy industrial use in compliance with the regulations of WCC Title 20 and any conditions of approval 275 

which might have been proposed. 276 

.153 Expansion of existing legal fossil fuel refinery operations and the primary manufacturing of products thereof or 277 

expansion of existing legal fossil fuels transshipment facilities when proposed in excess of expansion thresholds determined 278 

consistent with WCC 20.68.800 and subject to the conditional use permit criteria below in addition to WCC 20.84.220: 279 

(1) The CUP approval criteria listed under WCC 20.84.220 are met; 280 

(2) Within shorelines, County approval shall be contingent upon Department of Ecology approval of a shoreline CUP; 281 

(3) The applicant has documented to the satisfaction of the County decision maker all of the anticipated sources, types, 282 

volumes and final disposition of substances transferred in bulk at the facility. The permit shall be limited exclusively to those 283 

types and volumes of materials or products as documented and approved.  284 

(4) Proof of insurance for hazards created in the County. At the time of application for an expansion of refinery capacity, the 285 

applicant shall provide proof of insurance to cover loss or damages to the County and to County residents from any fire, 286 

explosion, spill or other incident from operations of the refinery or from transport of raw materials or finished products 287 

within the boundaries of Whatcom County. The County shall be named as an additional insured under insurance policies 288 

provided. The County may require proof that adequate and sufficient insurance policies remain in existence throughout the 289 

lifetime of operations or cleanup of the facility by current owners and operators or any successors to current owners or 290 

operators of the properties involved in the application. 291 

(5) Mitigation of transportation impacts consistent with Chapter 20.78 WCC, Transportation Concurrency Management, and 292 

Chapter 16.24 WCC, Commute Trip Reduction. 293 

(6) Mitigation of impacts to other services including fire and emergency response capabilities, water supply and fire flow, to 294 

address risks created by expansions.  295 

(7) Prior to occupancy and/or operation of the expanded facility, the State Department of Ecology shall certify to the county 296 

that the facility has been constructed consistent with any applicable state requirements, including but not limited to water 297 

rights and use, and that plans for stormwater and wastewater releases have been approved.  298 

(8) Prior to commencement of any site preparation or construction activities, all necessary state leases shall be acquired for 299 

any piers or aquatic lands improvements, and it shall be demonstrated to the satisfaction of the County building official that 300 

the project applicant has met any federal permitting needs, including properly addressing tribal treaty rights or the provisions 301 

of the Magnuson Amendment through state and federal permitting decisions; 302 

(9) Minimization of greenhouse gas emissions and inclusion of local carbon offset mitigation projects; and 303 

(10) Demonstration that the proposal will retain or add living-wage jobs or contribute to the Whatcom County economy. 304 

Discussion/Notes: Addresses Conditional Use Permit for Expansions of Existing Refineries 305 

above Threshold in WCC 20.68.800. 306 

.154 Treatment and storage facilities for hazardous wastes subject to the following: 307 

(1) The eight criteria for a conditional use listed under WCC 20.84.200. 308 

(2) The most current state siting criteria under Chapter 173-303 WAC. 309 

(3) It shall be the responsibility of the applicant to document to the satisfaction of the approving body the anticipated sources, 310 

types, volumes and final disposition of hazardous wastes to be collected and the type of treatments associated with those 311 

wastes. The permit shall be limited exclusively to those types of wastes and treatments as documented and approved. 312 

(4) Total off-site facility capacity shall be limited to that needed to treat and store wastes generated within Whatcom County 313 

by generators requiring off-site management of hazardous wastes; provided, however, waste streams may be sourced from 314 

other jurisdictions through interagency zone designation agreements as approved by the county council, not to exceed 10 315 

percent of the total local hazardous waste stream. 316 
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(5) Prior to occupancy of the facility, the State Department of Ecology shall certify to the county that the facility has been 317 

constructed consistent with state requirements. 318 

(6) As a condition of approval, the applicant shall be required to keep and maintain accurate and current records of the types, 319 

amounts, sources, and final disposition of hazardous wastes collected. The applicant shall provide such records annually to 320 

the county, or sooner upon county request. If the facility is found to be exceeding the waste stream limitations or permit 321 

restrictions, the county staff shall so report to the approving body who shall have the authority to revoke the permit, 322 

following a public hearing, if the limitation has been exceeded absent an emergency situation. Any emergency must be 323 

documented by county staff. 324 

(7) Annual inspections of the facility shall be a minimum requirement. The applicant shall be required to forward copies of 325 

all facility inspection reports to the county. If deficiencies are found, the operator shall, within 15 days, submit to the county 326 

for approval an implementation schedule of corrective measures. Such schedule shall include specific completion dates and 327 

inspection reporting procedures. 328 

If the state does not inspect the facility within the year, the applicant shall be required to arrange and bear all costs for an 329 

inspection by a qualified and independent inspection agency satisfactory to the county. 330 

(8) Should the facility be found to consistently operate in a manner unsatisfactory to the county in regard to the public health 331 

and safety, the permit may be revoked by the approving body following a public hearing.  332 

.156 Public and private parks facilities not included in an adopted city or county Comprehensive Plan or Park Plan. 333 

.157 Trailheads with parking areas for more than 30 vehicles. 334 

.158 Athletic fields. 335 

.180 Major passenger intermodal terminals.  336 

.187 Type III solid waste handling facilities; provided, that: 337 

(1) The facility or site will not be located within the 100-year floodplain or the Lake Whatcom watershed. The facility or site 338 

will not be located within any area identified in an adopted critical areas ordinance unless outside of the floodplain and at 339 

least three feet in elevation higher than the floodway elevation; 340 

(2) Solid waste handling facilities shall be located at least 1,500 feet from the following: 341 

(a) All zoning district boundaries, except Commercial Forestry and Industrial Zones; 342 

(b) Public parks, public recreation areas, or publicly-owned wildlife areas; 343 

(c) Archaeological and historical sites that are registered with the State Office of Archaeology and Historic Preservation; 344 

(d) Shorelines that are within the jurisdiction of the Shoreline Management Program; 345 

(e) Rivers, streams or creeks that contain documented threatened or endangered fish species; 346 

(f) This 1,500-foot buffer does not apply to: 347 

(i) Structures used for offices, storage areas for equipment, and weigh scales. These facilities shall be set back from 348 

the property line 100 feet or the standard zoning district setback, whichever is greater; 349 

(ii) Inert landfills; 350 

(3) Inert landfills shall be located at least 500 feet from the following: 351 

(a) All zoning district boundaries, except Commercial Forestry and Industrial Zones; 352 

(b) Public parks, public recreation areas, or publicly-owned wildlife areas; 353 

(c) Archaeological and historical sites that are registered with the State Office of Archaeology and Historic Preservation; 354 
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(d) Shorelines that are within the jurisdiction of the Shoreline Management Program; 355 

(e) Rivers, streams or creeks that contain documented threatened or endangered fish species; 356 

(f) This 500-foot buffer does not apply to: 357 

(i) Structures used for offices, storage areas for equipment, and weigh scales. These facilities shall be set back from 358 

the property line 100 feet or the standard zoning district setback, whichever is greater; 359 

(4) The facility or site will not result in filling or excavation, location of structures or buildings, driveways or machinery use 360 

except for vegetation maintenance within 100 feet of any property line and except for driveways within 150 feet of any 361 

county or state road right-of-way; 362 

(5) The facility or site will have vehicular approaches designed to minimize conflict between automobile and truck traffic, 363 

will maintain the carrying capacity of county roads, and will be located on a road classified as all weather, except where use 364 

is shown to be intermittent and easily delayed until emergency conditions have passed; 365 

(6) The facility or site has complied with the provisions of WCC 20.84.200 and all other ordinances and laws regulating solid 366 

waste facilities and sites, such as but not limited to WCC Title 24, the Whatcom County SEPA Ordinance, as well as state 367 

and federal regulations concerning solid waste facilities and sites; 368 

(7) All landfills have a final closure plan meeting the requirements of WCC Title 24 and of Chapter 173-350 WAC, and the 369 

closure plan includes: 370 

(a) Reclamation in two to 10 acre increments, as appropriately responsive to the size and intensity of the particular 371 

activity, with seeding to be accomplished annually but no later than September 30th; and 372 

(b) Permanent vegetative cover that will maintain in healthy growing condition with the level of maintenance that is 373 

covered through the financial assurance for post-closure activities; 374 

(8) The buffer areas and visual screening shall include a minimum of 50 feet wide of landscaping meeting the requirements 375 

of WCC 20.80.300 (Landscaping); 376 

(9) Solid waste facilities or sites shall be located outside the 10-year time of travel boundary of a public water system’s 377 

delineated wellhead protection area; 378 

(10) Solid waste facilities or sites that handle putrescible waste will be located at least 10,000 feet from airports serving 379 

turbine-powered aircraft and at least 5,000 feet from airports serving piston-powered aircraft. These buffers shall be 380 

measured from the boundary of the Airport Operations Zone or, if the airport is not within an Airport Operations Zone, from 381 

the boundary of the airport property; 382 

(11) In addition, the Whatcom County hearing examiner may impose conditions of approval which may be necessary to 383 

protect the value and enjoyment of existing adjacent uses. 384 

.188 Mitigation banks as a form of compensatory mitigation for wetland and habitat conservation area impacts when 385 

permitted in accordance with the provisions of Chapter 16.16 WCC; provided, applications for mitigation banks shall be 386 

processed as a major development project pursuant to Chapter 20.88 WCC.  387 

20.68.200 Prohibited uses. 388 

All uses not listed as permitted, accessory, administrative approval, or conditional uses are prohibited, including but not 389 

limited to the following, which are listed here for purposes of clarity: 390 

.201 Reserved. 391 

.202 Adult businesses. 392 

.203 In the Bellingham Urban Growth Area the following uses are prohibited: petroleum refinery and the primary 393 

manufacturing of products thereof, primary manufacturing and processing of rubber, plastics, chemicals, paper, asbestos and 394 

products derived thereof; and primary metal industries.  395 
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.204 Fossil fuel refineries and the primary manufacturing of products thereof, new, after March 1, 2017. 396 

.205. Fossil fuels transshipment facilities, including bulk storage or transfer facilities for fossil fuels, new, after March 1, 397 

2017. 398 

Discussion/Notes: Prohibit New Fossil Fuel Refineries. Prohibit Crude Oil and Coal Export 399 

Facilities – made broader to Fossil Fuel transshipment.  400 

 (Ord. 2018-006 § 3 (Exh. C), 2018; Ord. 2016-011 § 1 (Exh. L), 2016; Ord. 99-078, 1999; Ord. 99-070 § 2, 1999; Ord. 91-401 

075, 1991). 402 

20.68.250 Minimum lot size. 403 

The minimum lot size shall be consistent with the area required to meet the building setback, lot coverage, buffer and 404 

development standards of the district. (Ord. 97-057 § 1, 1997; Ord. 96-046 § 1, 1996). 405 

20.68.255 Minimum lot frontage. 406 

For the purpose of dividing property, minimum lot frontage shall be sufficient to provide adequate access and utility 407 

development, and meet applicable building setback, buffer, and development standards of the district. In no case shall the 408 

frontage be less than 30 feet. (Ord. 99-045 § 1, 1999). 409 

20.68.350 Building setbacks. 410 

Building setbacks shall be administered pursuant to WCC 20.80.200, 20.80.254 and 20.68.550. (Ord. 99-078, 1999). 411 

20.68.400 Height limitations. 412 

No maximum height is established; however, when a building exceeds 50 feet, the setback requirements of WCC 20.80.200 413 

shall be increased by one foot for each foot of building height in excess of 50 feet, as applicable to all setbacks. 414 

20.68.450 Lot coverage. 415 

The maximum building or structural coverage shall not exceed 60 percent of the lot size. 416 

20.68.500 Open space. 417 

Repealed by Ord. 97-057. (Ord. 96-046, 1996). 418 

20.68.550 Buffer area. 419 

.551 The industrial user shall establish a buffer for building sites adjoining the boundary of the Heavy Impact Industrial 420 

District (HII), which shall be located adjacent to the district boundary. The purpose of the buffer is to optimize the visual 421 

appearance of the site by obscuring industrial activity from view by passing motorists, to contribute to on-site and off-site 422 

impact abatement, and to move towards attaining compatibility with surrounding nonindustrial land uses and character. 423 

.552 To implement the buffer requirements of this district, minimum setbacks for heavy industrial buildings and accessory 424 

structures shall be established consistent with the following options: 425 

(1) If a planting screen is not provided by the industrial user and no natural vegetative screening exists, the minimum 426 

setback(s) shall be 660 feet, as measured from the edge of the district boundary. The setback area may be used for security 427 

roads, parking, or open space. 428 

(2) If natural sight-obscuring and dense vegetation exists, the minimum setback(s) shall be 250 feet, as measured from the 429 

district boundary; provided, that a minimum width of 50 feet of natural vegetation is retained. The remainder of the 430 

setback(s) may be used for security roads, parking, or open space. 431 

(3) If a 50-foot buffer planting screen is established, pursuant to WCC 20.80.345, the minimum setback(s) shall conform to 432 

the setback requirements of WCC 20.80.200, as measured from the district boundary. In addition, security roads may be 433 

situated within the minimum buffer setback; provided, that the 50-foot-wide buffer planting is established. 434 
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(4) When a parcel situated within this district is located within the Bellingham Urban Growth Area and adjoins an Urban 435 

Residential District or residential district within the city limits, setbacks for heavy industrial buildings and/or uses shall be 436 

increased to 100 feet and landscaped in accordance with the requirements of WCC 20.80.345. 437 

(5) In no case shall the setback from the northern and western boundaries of the Cherry Point heavy industrial area not 438 

contiguous to another industrial zone be less than 660 feet, nor the natural vegetation removed except for parking and 439 

security or protective uses. 440 

.553 Uses other than heavy industrial will conform to the normal setback requirements as set forth in WCC 20.80.200 and 441 

20.80.254(3) and the buffering requirements for light impact industrial uses WCC 20.66.551. 442 

.554 If any part of said buffer area is separated from, or sold to any contiguous or adjacent owner, lessee or user, the parcel so 443 

separated or sold shall be used only as a buffer area in accordance with the above requirements. (Ord. 2019-013 § 1 (Exh. A), 444 

2019; Ord. 2018-006 § 3 (Exh. C), 2018; Ord. 99-078, 1999; Ord. 97-057 § 1, 1997; Ord. 96-046 § 1, 1996; Ord. 89-117, 445 

1989; Ord. 87-12, 1987; Ord. 87-11, 1987). 446 

20.68.600 Sign regulations. 447 

Sign regulations shall be administered pursuant to WCC 20.80.400. 448 

20.68.650 Development criteria. 449 

(Ord. 96-056 Att. A § A1, 1996). 450 

20.68.651 Landscaping. 451 

Refer to WCC 20.80.300 for landscaping requirements. (Ord. 89-117, 1989). 452 

20.68.652 Off-street parking and loading. 453 

Off-street parking and loading provisions shall be administered pursuant to WCC 20.80.500. In addition, loading areas must 454 

be located in such a manner that no loading, unloading and/or maneuvering of trucks associated therewith takes place on 455 

public rights-of-way. 456 

20.68.653 Drainage. 457 

All development activities are subject to the stormwater management provisions of WCC 20.80.630 through 20.80.635. No 458 

project permit shall be issued prior to meeting those requirements. (Ord. 2019-013 § 1 (Exh. A), 2019; Ord. 96-056 Att. A § 459 

A2, 1996; Ord. 94-022, 1994). 460 

20.68.654 Driveways. 461 

Consistent with WCC 20.80.640, driveway plans shall be reviewed by the county engineer or State Department of 462 

Transportation, as applicable. (Ord. 2013-057 § 1 (Exh. A), 2013; Ord. 84-38, 1984). 463 

20.68.655 Access. 464 

Access shall conform to the provisions of WCC 20.80.565 and 20.80.660. (Ord. 89-117, 1989). 465 

20.68.656 Maintenance. 466 

The owner, lessee or user shall be responsible for maintaining an orderly appearance of all properties, and shall be 467 

responsible for assuring the care and maintenance of any natural growth, where appropriate. 468 

20.68.657 Enclosure. 469 

All manufacturing or fabrication processes which have the potential to produce off-site impacts of a detrimental nature, 470 

including light, glare, odors and noise impacts, shall be sufficiently enclosed to mitigate the impacts. (Ord. 99-078, 1999). 471 
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20.68.700 Performance standards. 472 

20.68.701 Pollution control and nuisance abatement. 473 

Each industry is required to continuously employ the best pollution control and nuisance abatement technology when 474 

reasonably and practicably available for each particular industry; provided, that where federal, state, or regional laws or 475 

regulations provide for the level of technology to be employed, the appropriate standards shall apply. 476 

20.68.702 Heat, light and glare. 477 

All operations and facilities producing heat, light or glare, including exterior lights, shall be so constructed, screened or used 478 

as to not unreasonably infringe upon the use and enjoyment of property beyond the boundaries of the district. 479 

20.68.703 Ground vibration. 480 

No ground vibration other than that caused by highway vehicles, trains or construction activity shall be permitted, which is 481 

discernible without instruments, at or beyond the property line for the use concerned. 482 

20.68.704 Odors. 483 

No odors, dust, dirt, or smoke shall be emitted that are detectable, at or beyond the property line for the use concerned, in 484 

such a concentration or of such duration as to cause a public nuisance, or threaten health or safety, or to unreasonably infringe 485 

upon the use and enjoyment of property beyond the boundaries of the district. (Ord. 91-075, 1991). 486 

20.68.705 Noise. 487 

No use in this district shall exceed the maximum environmental noise level established by Chapter 173-60 WAC. (Ord. 91-488 

075, 1991). 489 

20.68.706 Toxic gases and fumes. 490 

Any release of toxic gases or fumes must be in compliance with Washington State and Northwest Air Pollution Control 491 

Authority standards. (Ord. 91-075, 1991). 492 

20.68.707 Liquid pollutants. 493 

There shall be no off-site release to soil or surface drainage ways of water borne or liquid pollutants. (Ord. 91-075, 1991). 494 

20.68.708 Appearance. 495 

New facilities developed in the Bellingham Urban Growth Area shall be designed, constructed, operated, and maintained so 496 

as to be harmonious and appropriate in appearance with the existing or intended character of the general vicinity, and such 497 

uses shall not change the essential character of the same area. (Ord. 2018-006 § 3 (Exh. C), 2018; Ord. 99-078, 1999). 498 

20.68.709 Marijuana odor. 499 

For indoor facilities no odor or smoke shall be emitted that is detectable at or beyond the walls of the facility, in such a 500 

concentration or of such duration as to cause a public nuisance, or threaten health or safety, or to unreasonably infringe upon 501 

the use and enjoyment of neighboring use. The applicant shall install an exhaust system that is designed and constructed to 502 

capture sources of contaminants to prevent spreading of contaminants or odors to other occupied parts of the building or 503 

surrounding area. The system must be designed by a licensed Washington State professional engineer. (Ord. 2015-006 Exh. 504 

A, 2015). 505 
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20.68.800. EXPANSION THRESHOLDS FOR EXISTING FOSSIL FUEL REFINERIES OR 506 

FOSSIL FUEL TRANSSHIPMENT  507 

.801. Limits on Refinery Capacity Expansions: 508 

(1) Expansions of existing refinery production shall be permitted up to a percentage limit defined as a rolling five-year 509 

average of the combined regional population growth of the states of Washington and Oregon and the Province of British 510 

Columbia as determined by their respective published government forecasts for the five years immediately preceding the date 511 

of a completed application for any necessary County permits.  512 

 (2) Storage tank capacity increases at existing refineries or transshipment facilities shall be limited to the ratio of storage to 513 

refining capacity currently existing at the facilities as of March 1, 2017. See WCC 20.97.160.5 for applicable definitions. 514 

(3) The capacity of a refinery or process unit is a measure of its current actual throughput averaged over the latest 3-year 515 

reporting period prior to the date of a completed application for any necessary County permits. The data used to calculate the 516 

current actual throughput average shall be obtained from official government reports from the refinery to federal or state 517 

agencies regarding production of the refinery or a particular process unit to be expanded. 518 

(4) Expansions of existing refineries above that threshold in subsections (1) through (3) above shall require a conditional use 519 

permit consistent with the criteria of 20.68.150, Conditional Uses, and major project permits subject to Chapter 20.88.  520 

(5) Expansions below the threshold are permissible with approval of amendments to a master site plan approved consistent 521 

with WCC 20.74.060 and consistent with applicable project permits per Chapter 22.05. 522 

(6) Incidental increases in refinery production or throughput related to normal safety or process improvements that do not 523 

exceed 1% of throughput for the prior 3-year period as calculated under subsection (3) shall not require new major projects 524 

permits or conditional use permit approval and shall not trigger greenhouse gas mitigation requirements until they 525 

cumulatively exceed 1% of refinery throughput.   526 

.082. Environmental Review and Greenhouse Gas Mitigation 527 

(1) State Environmental Policy Act (SEPA) review of all refinery capacity expansions shall be required. 528 

(2) Greenhouse gas emission analysis required:  529 

(a) For the first expansion requiring County land use permits after the date of this ordinance, a baseline calculation 530 

of existing facility emissions of greenhouse gases shall be provided for the 3-year period identified in WCC 531 

20.68.801(3). See facility emissions definition in WCC 20.97.124.1 for the scope and geography of the analysis. 532 

Calculation of baseline greenhouse gas emissions shall follow the methodology used for greenhouse gas reporting to 533 

the State of Washington. 534 

(b) Facility emissions, defined in WCC 20.97.124.1, shall be quantified for each expansion of refining and storage 535 

capacity in the application for land use or construction permits and in SEPA documents analyzing the impacts of an 536 

expanded facility.  537 

(c) The emissions analysis shall identify how mitigation will offset greenhouse gas emissions generated.  538 

(d) Calculations of the baseline facility emissions and the projected increases shall be consistent with rules and 539 

methods adopted by the State of Washington Department of Ecology.  540 

 (e) Emissions generated upstream of the refinery facility for production and transport of raw materials used for 541 

refinery expansions shall be quantified using the latest version of the GREET Model developed by Argon National 542 

Laboratories or, for raw materials produced in Canada, the latest version of the GH Genius model developed by 543 

Canadian national agencies may be used. 544 

(f) The County may condition the permit to ensure appropriate mitigation and may require periodic monitoring of 545 

greenhouse gas reduction measure effectiveness. Greenhouse gas mitigation proposed by the permit applicant shall 546 

be additional, real and quantifiable and shall not be required under any other regulatory mechanism. 547 
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 (3) Local mitigation of facility emissions above 1% over existing emissions shall be required for greenhouse gases. 548 

(a) The applicant shall identify local carbon offset projects including the type and extent, duration, and expected 549 

greenhouse gas reductions, to the satisfaction of the County’s SEPA Responsible Official. Greenhouse gas 550 

mitigation proposed by the applicant shall be additional, real and quantifiable and shall not be required under any 551 

other regulatory mechanism. 552 

(b) The County may, upon request by the Applicant, approve a fee in-lieu of providing a local mitigation project. 553 

The County shall use collected fees in-lieu of mitigation for local greenhouse gas mitigation projects that are 554 

additional, real and quantifiable and not required under any other regulatory mechanism. The in-lieu fee shall be set 555 

at $60 per ton of carbon, based on the following document: US Environmental Protection Agency, Technical Update 556 

of the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866 (May 2013, Revised 557 

August 2016). 558 

(c) Should a national or state greenhouse gas mitigation requirement be adopted that pre-empts or would cause 559 

duplication through local greenhouse gas mitigation, the County may defer to the national or state program. 560 

.083 Non-Capacity Improvements 561 

(1) Expansions of existing fossil fuel refineries for non-capacity purposes is permitted. Examples of non-capacity 562 

improvements include, but are not limited to:  563 

(a) accessory buildings,  564 

(b) office space,  565 

(c) parking lots,  566 

(d) radio communications facilities,  567 

(e) regular equipment maintenance and replacement,  568 

(f) safety upgrades,  569 

(g) security buildings,  570 

(h) storage buildings, and  571 

(i) other similar structures or activities.  572 

(2) This allowance does not include improvements that would expand the capacity of the refinery or the transshipment 573 

facility above the conditional use permit thresholds in subsection .081 or non-capacity improvements that would cause a net 574 

increase in or greenhouse gas emissions above subsection .082. 575 

CHAPTER 20.74 CHERRY POINT INDUSTRIAL (CP) DISTRICT 576 

20.74.010 Purpose. 577 

The purpose of the Cherry Point Industrial District is to implement the policies of the Cherry Point Major Industrial Urban 578 

Growth Area section of the Whatcom County Comprehensive Plan by establishing a range of land uses and types of 579 

development appropriate for the Cherry Point UGA and to encourage large scale master planning of industrial sites to 580 

preserve sites of sufficient size to accommodate major port and industrial development. (Ord. 98-083 Exh. A § 57, 1998). 581 

20.74.020 Applicability. 582 

This chapter is applicable to the entire Cherry Point Major Industrial Urban Growth Area. (Ord. 98-083 Exh. A § 57, 1998). 583 

20.74.030 Permitted uses. 584 

(1) Primary permitted uses: 585 
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(a) Area south of Grandview: Uses shall include the range of port and large scale industrial uses allowed in the Heavy 586 

Impact Industrial District, Chapter 20.68 WCC, as well as large scale high technology businesses. 587 

(b) Area north of Grandview: Uses shall include the range of port and large scale industrial uses allowed in the Light 588 

Impact Industrial District, Chapter 20.66 WCC. 589 

(2) Secondary permitted uses shall include smaller scale industrial uses, nonretail commercial uses, and industry-related 590 

professional services, provided the secondary use supports or is supported by primary permitted uses in the Cherry Point 591 

Industrial Urban Growth Area. (Ord. 98-083 Exh. A § 57, 1998). 592 

20.74.040 Accessory uses. 593 

Accessory uses shall be the same as those permitted in the Heavy Impact Industrial District, Chapter 20.68 WCC. (Ord. 98-594 

083 Exh. A § 57, 1998). 595 

20.74.050 Conditional uses. 596 

Conditional uses shall be the same as those permitted in the Heavy Impact Industrial District, Chapter 20.68 WCC. (Ord. 98-597 

083 Exh. A § 57, 1998). 598 

20.74.055 Prohibited uses. 599 

Prohibited uses shall be the same as those prohibited in the Heavy Impact Industrial District, Chapter 20.68 WCC and the 600 

following: 601 

(1) New piers, docks, or wharves. 602 

20.74.060 Master site plan requirements. 603 

(1) Development in the Cherry Point Industrial District requires the review and approval of a master site plan, including 604 

SEPA review. Acceptable master site plans include site plans and supporting information submitted and approved for 605 

applications for a building permit, a short subdivision, a preliminary plat, a binding site plan, a major project permit or a 606 

planned unit development. 607 

(2) The minimum area for a master site plan (planning block) shall be 160 acres, or the entire property under common 608 

ownership if the common ownership is less than 160 acres.  609 

(3) Each planning block shall include one lot of not less than 40 acres in size to be designated as the site for a port or major 610 

industrial activity; provided, that if the planning block is 40 acres or smaller, the requirement for the major industrial site 611 

shall be waived. 612 

(4) Within a planning block, one or more parcels smaller than 40 acres may be created for secondary uses.  613 

(5) Review and approved of a master site plan for a planning block shall be included in the approval of any building permit, 614 

short subdivision, preliminary plat, binding site plan, major project permit or a planned unit development and shall be subject 615 

to the same review and approval standards, including SEPA review, as the plat, binding site plan or permit. Each master site 616 

plan shall identify, as appropriate, the proposed phasing of the development including the construction of public and private 617 

facilities and utilities. The master site plan or supporting documentation as appropriate shall also include any mitigation 618 

required under SEPA and the county critical areas ordinance. (Ord. 98-083 Exh. A § 57, 1998). 619 

20.74.070 Minimum lot size and parcelization. 620 

The minimum lot size in the Cherry Point Industrial District shall be 40 acres; provided, that lots less than 40 acres may be 621 

permitted as follows: 622 

(1) When the lots are to be located within a development approved as a major project under Chapter 20.88 WCC consistent 623 

with the master site plan requirements in this chapter. 624 

(2) When the lots are to be located within a development approved as a planned unit development under Chapter 20.85 WCC 625 

consistent with the master site plan requirements of this chapter. 626 
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(3) When the lots are part of a short subdivision, long subdivision or binding site plan approved as consistent with the master 627 

site plan requirements of this chapter. 628 

(4) When the administrator finds that the lot(s) will be developed with a use(s) that is consistent with the intent of the district 629 

and will not interfere with the development of the primary large uses intended by the Comprehensive Plan. 630 

(5) When an existing lot of record is less than 40 acres, provided further division is consistent with this section. (Ord. 98-083 631 

Exh. A § 57, 1998). 632 

20.74.080 Design standards. 633 

Unless otherwise modified by this chapter, building height, setbacks, landscaping, open space and other building and site 634 

design standards for areas south of Grandview Road shall be the same as those of the Heavy Impact Industrial District, 635 

Chapter 20.68 WCC; and for the area north of Grandview Road, the same as those of the Light Impact Industrial District, 636 

Chapter 20.66 WCC. (Ord. 98-083 Exh. A § 57, 1998). 637 

20.74.090 Traffic demand management. 638 

RCW 36.70A.365 requires the implementation of traffic demand management (TDM) programs for designating a Major 639 

Industrial Urban Growth Area. Any employer in the Cherry Point Urban Growth Area that employs 100 or more full-time 640 

employees at a single worksite who begin their regular work day between 6:00 a.m. and 9:00 a.m. on weekdays for at least 12 641 

continuous months during the year are required to meet the TDM requirements of Chapter 16.24 WCC. 642 

(1) Employers located in Cherry Point who have not implemented a TDM program shall implement a TDM program by 643 

December 1, 2011. 644 

(2) Employers in Cherry Point meeting the criteria for having to complete a plan after December 1, 2011, shall meet the 645 

requirements of this section within one year of having met the criteria. (Ord. 2009-071 § 2 (Exh. B), 2009). 646 

20.74.100 Drainage. 647 

All development activities are subject to the stormwater management provisions of WCC 20.80.630 through 20.80.635. No 648 

project permit shall be issued prior to meeting those requirements. (Ord. 2019-013 § 1 (Exh. A), 2019). 649 

20.74.110 Change of Use 650 

A permit is required to document a change of use, even where no alterations are planned or required by the code. This shall 651 

be processed as a Type I permit in Chapter 22.05 WCC. The new use shall ensure: 652 

(1)  Applicable building and construction codes are met per Title 15; 653 

(2)  Consistency with the requirements of the CP Industrial District, Chapter 20.74; and 654 

(3)  Transportation concurrency requirements are met per Chapter 20.78. 655 

Discussion/Notes: Change of Use Provisions. Focus is on consistency with the CP district 656 

where this permit applies. 657 

CHAPTER 20.88 MAJOR PROJECT PERMITS 658 

20.88.100 Major project permits. 659 

.110 All major developments shall, prior to any construction, obtain a major project permit. 660 

.120 A major project permit will be required for mitigation banks proposed in accordance with the provisions of Chapter 661 

16.16 WCC and for any proposed development that meets any two of the following conditions:  662 
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Cost   

(estimated construction cost exclusive 

of land value) 

$5,000,000 

    

Size   

retail 75,000 square feet 

    

office or industrial (gross leasable 

floor space) 

200,000 square feet 

    

residential 300 dwelling units 

    

motel/hotel 200 units 

    

Number of Employees 250 

    

SEPA Review An EIS is required 

 663 

In addition the zoning administrator may make an administrative determination after receiving a recommendation from the 664 

technical review committee that any project be considered a major development, if in the opinion of the administration it is of 665 

a nature that council review would be appropriate.  666 

.130 Pursuant to WCC 22.05.120 the hearing examiner shall recommend to the county council project approval, approval 667 

with conditions, or denial, based upon written findings and conclusions supported by the evidence of record. The hearing 668 

examiner’s recommendation and county council’s decision shall determine the adequacy of a major project permit application 669 

based on the following criteria: 670 

(1) Will comply with the development standards and performance standards of the zone in which the proposed major 671 

development will be located; provided where a proposed major development has obtained a variance from the development 672 

and performance standards, standards as varied shall be applied to that project for the purposes of this act. 673 

(2) Where the project is conditionally permitted in the zone in which it is located, the project must satisfy the standards for 674 

the issuance of a conditional use permit for the zone in which the project is located. 675 

(3) Will be consistent with applicable laws and regulations. 676 

(3) Will be consistent with applicable federal, state and local laws and regulations , including but not limited to state aquatics 677 

land lease management programs, federal treaty rights review, endangered species protections, and the protection of 678 

archeological and sensitive cultural resources. This shall be ensured by making County approvals contingent upon receipt of 679 

all other necessary federal, state and local laws and regulations. Site preparation and construction permits shall not be issued 680 

until certification by the County that all such federal, state and local approvals have been received. 681 

(4) Will not substantially interfere with the operation of existing uses. 682 

(5) Will be served by, or will be provided with essential utilities, facilities and services necessary to its operation, such as 683 

roads, drainage facilities, electricity, water supply, sewage disposal facilities, and police and fire protection. Standards for 684 

such utilities, facilities and services shall be those currently accepted by the state of Washington, Whatcom County, or the 685 

appropriate agency or division thereof. 686 
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(6) Will not impose uncompensated requirements for public expenditures for additional utilities, facilities and services, and 687 

will not impose uncompensated costs on other property owned. 688 

(7) Will be appropriately responsive to any EIS prepared for the project. 689 

(8) Will obtain, if required, a state aquatic lands lease, and all other necessary permits and authorizations, including federal 690 

determinations that the project will not interfere with treaty fishing rights of tribal nations; the limits set forth in the 691 

“Magnuson Amendment” under 33 U.S.C. § 476(b) (2004); Section 10 of the Rivers and Harbors Act (for structures in or 692 

over navigable waters of the U.S.); the Coastal Zone Management Act (including any state Department of Ecology shoreline 693 

conditional use or variance approval); the Clean Air Act; and/or under the Clean Water Act, including but not limited to a 694 

federal Section 404 authorization (for fill into waters of the U.S.) and a state Section 401 water quality certification, prior to 695 

issuance of any site preparation or construction permits necessary to construct a facility authorized under a major project 696 

permit. 697 

.140 In addition, the hearing examiner may recommend or county council may impose any reasonable conditions precedent 698 

to the establishment of the major development as may be required to mitigate impacts of the proposal on the natural 699 

environment of the county, and to protect the health, safety and general welfare of the people of the county consistent with 700 

the policies for environmental protection set forth in the Comprehensive Plan. 701 

.150 The hearing examiner may recommend or county council may also approve alternative mitigation plans for major 702 

project permits in accordance with WCC 16.16.260(E) which may be used to satisfy the requirements of Chapter 16.16 WCC 703 

and provide relief from the specific standards and requirements thereof. 704 

20.88.200 Procedure. 705 

.205 If a major project permit is determined to be required, an application shall be completed and filed along with the 706 

appropriate fees, and the application shall be processed in accordance with Chapter 22.05 WCC. A master plan is required as 707 

part of the application for a major project permit. The master plan document shall include all elements required per the 708 

department’s administrative manual. 709 

.210 Development Standards. The master plan may propose standards that will control development of the possible future 710 

uses that are in addition to, or substitute for, requirements of this chapter. These may be such things as height limits, setbacks, 711 

frontage, landscaping requirements, parking requirements, signage, view corridors or facade treatments. Proposed standards 712 

that do not meet the minimum county standards must obtain the appropriate variance prior to county approval of the proposed 713 

standards. If the proposed design standards will apply to property located partially or totally within an urban growth area, 714 

concurrence of the affected city will be required. 715 

.215 Procedures. Master plan review shall be conducted under current review procedures. Other land use reviews may be 716 

conducted concurrently with the master plan review. 717 

(a) Any modifications, additions or changes to an approved master plan are subject to the following: 718 

(i) Minor changes shall be reviewed for compliance and compatibility with the approved master planmajor project 719 

permit.  720 

(1) A determination is made by the director. The director is authorized to consult a technical committee at 721 

his/her discretion. 722 

(2) Minor changes are those amendments which may affect the dimensions, location and type of 723 

improvements of facilities; provided, the amendment maintains the basic character of the major project 724 

permit application approved by the county council including general type and location of dwellings and 725 

other land use activities, arrangement of buildings, density of the development, and provisions of the 726 

project to meet density bonus and open space requirements, or capacity limits, and maintains required 727 

conditions or mitigation. 728 

 (ii) Major changes shall be subject to the original procedural application type, subject to the fees as contained in 729 

the unified fee schedule. 730 

(iii) Master plansMajor project permits may include, as a condition of their approval, a requirement for periodic 731 

progress reports and mandatory updates on a predetermined interval. 732 
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.220 through .265 Reserved. 733 

.270 WhereExcept in the CP zone, where a project requires a major project permit, that project shall be exempt from the 734 

requirement of obtaining a conditional use permit. 735 

.275 Major project permits: WhereExcept in the CP zone, where an applicant has applied for a planned unit development or a 736 

development agreement, that project shall be exempt from the requirement to obtain a major project permit.  737 

.280 Major Project Permits in the CP zone: where a project in the CP zone requires a major project permit, the major project 738 

permit shall be concurrently processed with other required land use permits including but not limited to: Cherry Point master 739 

site plan, conditional use permit, planned unit development, or development agreement. 740 

Discussion/Notes: Scrubbing the Existing Code for consistency with new provisions and 741 

desired review process. 742 

CHAPTER 20.97 DEFINITIONS 743 

Discussion/Notes: Definitions added are based on a review of federal (US Energy, US 744 

Census, Code of the Federal Register), County Ordinance NO. 2018-007, Resolution 745 

2019-004 and examples addressed in the White Paper. 746 

20.97.124.1 Facility Emissions. 747 

"Facility Emissions" are greenhouse gas emissions associated with fossil fuel refineries or fossil fuels transshipment facilities 748 

including but not limited to: 749 

(1)  the transportation within the borders of Whatcom County of refined and unrefined fossil fuels to and from a facility 750 

located within the Cherry Point Heavy Industrial area, and 751 

(2) the refining and processing of fossil fuels located within the Cherry Point Heavy Industrial area. 752 

(3) the upstream emissions generated by the production and transport of raw products to the facility. 753 

20.97.160.2 Fossil Fuels. 754 

“Fossil fuels” include coal, petroleum, natural gas, oil shales, bitumens, tar sands, and heavy oils. All contain carbon and 755 

were formed as a result of geologic processes acting on the remains of organic matter. Renewable fuels are not fossil fuels. 756 

20.97.160.3 Fossil Fuels Transshipment Facilities. 757 

“Fossil Fuel Transshipment Facility” is the process of off-loading a container of fossil fuel materials, refined or unrefined, 758 

refinery feedstocks, products or by products, from one transportation facility and loading it onto another transportation 759 

facility for the purposes of transporting such products into or out of Whatcom County. 760 

20.97.160.4 Fossil Fuel Refinery. 761 

A “Fossil Fuel Refinery” means a facility that converts crude oil and other liquids into petroleum products including but not 762 

limited to gasoline, distillates such as diesel fuel and heating oil, jet fuel, petrochemical feedstocks, waxes, lubricating oils, 763 

and asphalt. Activities that support refineries include but are not limited to: bulk storage, manufacturing, or processing of 764 

fossil fuels or by products. 765 

20.97.160.5 Fossil Fuel Refinery Capacity.  766 

“Fossil Fuel Refinery Capacity” means the extent of refinery production capacity in relation to storage capacity. “Storage 767 

Capacity” is defined as total volume of all tanks at a facility and "Refining Capacity" is defined as the current actual 768 

throughput averaged over the latest 3-year reporting period prior to the date of a completed application for any necessary 769 

County permits obtained from official government reports from the refinery to federal or state agencies regarding production 770 

of the refinery or a particular process unit to be expanded. 771 
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20.97.160.6 Fossil Fuel, Unrefined.  772 

"Unrefined fossil fuel" includes but is not limited to all forms of crude oil whether stabilized or not; raw bitumen, diluted 773 

bitumen, or syncrude; coal; methane, propane, butane, and other "natural gas" in liquid or gaseous formats excluding those 774 

that are the byproduct of refinery processes in the Cherry Point UGA; and condensate. 775 

20.97. 350.1 Renewable Biomass 776 

“Renewable biomass” includes but is not limited to the following: 777 

(1) Planted crops and crop residue harvested from existing agricultural land cleared or cultivated. 778 

(2) Planted trees and tree residue from a tree plantation located on non-federal land. 779 

(3) Animal waste material and animal byproducts. 780 

(4) Slash and pre-commercial thinnings from non-federal forestland. 781 

(5) Biomass (organic matter that is available on a renewable or recurring basis) obtained from within 200 feet of buildings 782 

and other areas regularly occupied by people, or of public infrastructure, in an area at risk of wildfire. 783 

(6) Algae. 784 

(7) Separated yard waste or food waste, including recycled cooking and trap grease. 785 

(8) Items 1 through 7 including any incidental, de minimis contaminants that are impractical to remove and are related to 786 

customary feedstock production and transport. 787 

20.97.350.2 Renewable Fuel 788 

“Renewable Fuel” means liquid fuels produced from renewable biomass. Denatured ethanol and similar fuel additives with 789 

less than 5 percent fossil fuel content, or biodiesel/renewable diesel with less than 5 percent fossil fuel content are considered 790 

renewable fuels. Renewable fuels shall not include products produced from palm oil or other feedstocks that cannot be 791 

proven to reduce greenhouse gases utilizing accepted methods of the Washington State Department of Ecology or US EPA. 792 

20.97.434.1 Technical committee.  793 

“Technical committee” or “technical review committee” means the designated representatives of the Whatcom County 794 

Planning and Development Services Director, who shall act as chairperson, the Whatcom County Public Works Director, and 795 

the Whatcom County Health Department Director.  796 

CHAPTER 22.05 PROJECT PERMIT PROCEDURES 797 

22.05.020 Project permit processing table. 798 

(1) Marked boxes in the table below indicate the required general steps for processing all project permit applications or 799 

administrative actions. The requirements for each step listed in the top row of the table are provided in WCC 22.05.040 800 

through 22.05.160, as indicated. Specific requirements for each project permit can be found through the references given in 801 

the table. 802 

Permit 

Application 

Processing Table 

WCC 

Reference for 

Specific 

Requirements 

Pre-

Application 

Required 

(see 

22.05.040) 

Determination 

of Complete-

ness Required 

(see 22.05.050) 

Notice of 

Application 

Required 

(see 

22.05.070) 

Site 

Posting 

Required 

(see 

22.05.080) 

Notice of 

Open 

Record 

Hearing 

Required 

(see 

22.05.090) 

Open 

Record 

Hearing 

Held By: 

(see 

22.05.090) 

County 

Decision 

Maker (see 

2.11.210, 

22.05.120) 

Appeal Body 

(see 2.11.210, 

22.05.160, 

23.60.150(H)) 

Type I Applications (Administrative Decision with No Public Notice or Hearing) 

Boundary Line 21.03             Administrator  Hearing 
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Permit 

Application 

Processing Table 

WCC 

Reference for 

Specific 

Requirements 

Pre-

Application 

Required 

(see 

22.05.040) 

Determination 

of Complete-

ness Required 

(see 22.05.050) 

Notice of 

Application 

Required 

(see 

22.05.070) 

Site 

Posting 

Required 

(see 

22.05.080) 

Notice of 

Open 

Record 

Hearing 

Required 

(see 

22.05.090) 

Open 

Record 

Hearing 

Held By: 

(see 

22.05.090) 

County 

Decision 

Maker (see 

2.11.210, 

22.05.120) 

Appeal Body 

(see 2.11.210, 

22.05.160, 

23.60.150(H)) 

Adjustment Examiner 

Building Permit 15.04  (f)           Administrator Hearing 

Examiner (i) 

Natural Resource 

Assessment 

Title 16             Administrator Hearing 

Examiner 

Change of Use, 

Cherry Point 

Industrial District 

Chapter 20.74       Administrator Hearing 

Examiner 

Commercial Site 

Plan Review 

              Administrator Hearing 

Examiner 

Exempt Land 

Division 

21.03             Administrator Hearing 

Examiner 

Floodplain 
Development 

Permit 

Title 17             Administrator Hearing 
Examiner 

Land Disturbance 
Permit 

15.04 and 
20.80 

            Administrator Hearing 
Examiner 

Lot of Record/Lot 

Consolidation  

20.83 and 

20.97.220 

            Administrator Hearing 

Examiner 

Nonconforming 

Use 

20.83             Administrator  Hearing 

Examiner 

Removal of 

Development 

Moratorium 

20.80.738(3)                 

Shoreline 

Exemption 

23.60  (a)           Administrator Hearing 

Examiner 

Zoning 

Interpretation 

22.20             Administrator Hearing 

Examiner 

Type II Applications (Administrative Decision with Public Notice; No Public Hearing) 

Administrative 

Use  

20.84.235             Administrator Hearing 

Examiner  

Lot Consolidation 
Relief  

20.83.070             Administrator Hearing 
Examiner 

Reasonable Use 
(b) 

16.16             Administrator Hearing 
Examiner 

Shoreline 

Substantial (c)  

23.60  (a)           Administrator 

(d) 

Shorelines 

Hearings 
Board (h) 

Shoreline 

Conditional Use 
(c) 

23.60  (a)           Administrator 

(d) 

Hearing 

Examiner 

382



 

DRAFT June 11, 2019 Whatcom County| Fossil Fuel – Potential Code Amendments 25 
 

Permit 

Application 

Processing Table 

WCC 

Reference for 

Specific 

Requirements 

Pre-

Application 

Required 

(see 

22.05.040) 

Determination 

of Complete-

ness Required 

(see 22.05.050) 

Notice of 

Application 

Required 

(see 

22.05.070) 

Site 

Posting 

Required 

(see 

22.05.080) 

Notice of 

Open 

Record 

Hearing 

Required 

(see 

22.05.090) 

Open 

Record 

Hearing 

Held By: 

(see 

22.05.090) 

County 

Decision 

Maker (see 

2.11.210, 

22.05.120) 

Appeal Body 

(see 2.11.210, 

22.05.160, 

23.60.150(H)) 

Short Subdivision 21.04             Administrator Hearing 
Examiner 

Type III Applications (Hearing Examiner Decision with Public Notice and Public Hearing) 

Conditional Use 20.84.200           Hearing 

Examiner 

Hearing 

Examiner 

Superior Court 

Floodplain 
Development 

Variance 

Title 17           Hearing 
Examiner 

Hearing 
Examiner 

Superior Court 

Long Subdivision 21.05           Hearing 
Examiner 

Hearing 
Examiner (g) 

Superior Court 

Binding Site Plan 21.07           Hearing 
Examiner 

Hearing 
Examiner (g) 

Superior Court 

Reasonable Use 

(e) 

16.16           Hearing 

Examiner 

Hearing 

Examiner 

Superior Court 

Removal of 

Development 

Moratorium  

20.80.738(2)           Hearing 

Examiner 

Hearing 

Examiner 

Superior Court 

Shoreline 

Conditional Use 

23.60  (a)         Hearing 

Examiner 

Hearing 

Examiner (d) 

Shorelines 

Hearings 
Board (h) 

Shoreline 

Substantial 

23.60  (a)         Hearing 

Examiner 

Hearing 

Examiner (d) 

Shorelines 

Hearings 
Board (h) 

Shoreline 

Variance 

23.60  (a)         Hearing 

Examiner 

Hearing 

Examiner (d) 

Shorelines 

Hearings 
Board (h) 

Zoning or Critical 

Areas Ordinance 
Variance 

20.84.100 or 

16.16.270 

          Hearing 

Examiner 

Hearing 

Examiner 

Superior Court 

Type IV Applications (County Council Decision with Public Notice and Public Hearing) 

CP Industrial 

District 

Conditional Use 
Permit for Fossil 

Fuel Refinery 

Expansion 

20.68. 150, 

20.84.200 

     Hearing 

Examiner 

County 

Council 

Superior Court 

Development 

Agreement 

2.11.205           Hearing 

Examiner 

County 

Council 

Superior Court 

Major Project 

Permit 

20.88           Hearing 

Examiner 

County 

Council 

Superior Court 

Planned Unit 
Development 

20.85           Hearing 
Examiner 

County 
Council 

Superior Court 

 803 
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Check marks indicate a step is required; reference letters refer to the notes in subsection (2) of this section. 804 

Discussion/Notes: Scrubbing the Existing Code for consistency with new provisions and 805 

desired review process. 806 

22.05.110 Final decisions – Type I, II, and III applications. 807 

(1) The director or designee’s final decision on all Type I or II applications shall be in the form of a written determination or 808 

permit. The determination or permit may be granted subject to conditions, modifications, or restrictions that are necessary to 809 

comply with all applicable codes. 810 

(2) The hearing examiner’s final decision on all Type III applications per WCC 22.05.020 or appeals per WCC 22.05.160(1) 811 

shall either grant or deny the application or appeal. 812 

(a) The hearing examiner may grant Type III applications subject to conditions, modifications or restrictions that the 813 

hearing examiner finds are necessary to make the application compatible with its environment, carry out the objectives 814 

and goals of the comprehensive plan, statutes, ordinances and regulations as well as other official policies and objectives 815 

of Whatcom County. 816 

(b) Requirements: 817 

(i) Performance bonds or other security, acceptable to the prosecuting attorney, may be required to ensure 818 

compliance with the conditions, modifications and restrictions. 819 

(ii) Fossil Fuel Refinery or Fossil Fuels Transshipment Facilities: The applicant shall provide proof of insurance to 820 

cover loss or damages to the County and to County residents from any fire, explosion, spill or other incident from 821 

operations of the refinery or from transport of raw materials or finished products within the boundaries of Whatcom 822 

County. The County shall be named as an additional insured under insurance policies provided. The County may 823 

require proof that adequate and sufficient insurance policies remain in existence throughout the lifetime of 824 

operations or cleanup of the facility by current owners and operators or any successors to current owners or 825 

operators of the properties involved in the application. 826 

 (c) The hearing examiner shall render a final decision within 14 calendar days following the conclusion of all testimony 827 

and hearings. Each final decision of the hearing examiner shall be in writing and shall include findings and conclusions 828 

based on the record to support the decision. 829 

(d) No final decision of the hearing examiner shall be subject to administrative or quasi-judicial review, except as 830 

provided herein. 831 

(e) The applicant, any person with standing, or any county department may appeal any final decision of the hearing 832 

examiner to superior court, except as otherwise specified in WCC 22.05.020. (Ord. 2019-013 § 1 (Exh. A); Ord. 2018-833 

032 § 1 (Exh. A)). 834 

22.05.120 RecommendedRecommendations and final decisions to county council.– Type 835 

IV applications 836 

(1) For Type IV applications per WCC 22.05.020 the hearing examiner’s recommendations to the county council may be to 837 

grant, grant with conditions or deny an application. The hearing examiner’s recommendation may include conditions, 838 

modifications or restrictions as may be necessary to make the application compatible with its environment, carry out the 839 

objectives and goals of the comprehensive plan, statutes, ordinances and regulations as well as other official policies and 840 

objectives of Whatcom County. 841 

(2) Each recommended decision of the hearing examiner for an application identified as a Type IV application per WCC 842 

22.05.020 shall be in writing to the clerk of the county council and shall include findings and conclusions based upon the 843 

record to support the decision. Such findings and conclusions shall also set forth the manner in which the decision carries out 844 

and conforms to the county’s comprehensive plan and complies with the applicable statutes, ordinances or regulations. 845 

(3) The deliberation of the county council on quasi-judicial actions shall be in accordance with WCC 22.05.090(4) and 846 

Chapter 42.36 RCW. 847 
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(4) For planned unit developments and major project permits the following shall apply: 848 

(a) The recommendation of the hearing examiner regarding planned unit developments and major project permits shall 849 

be based upon the criteria set forth in WCC 20.85.335 and 20.88.130, respectively. 850 

(b) The hearing examiner shall file the recommendation with the clerk of the county council within 21 calendar days 851 

following the conclusion of the open record hearing. 852 

(c) The county council shall conduct the following within the specified time frames, except as provided in subsection 853 

(4)(c)(iii) of this section: 854 

(i) Hold a public meeting, not an open record public hearing, to deliberate on the project application within 28 855 

calendar days after receiving the hearing examiner’s recommendation. 856 

(ii) Issue a final written decision within 21 calendar days of the public meeting. 857 

(iii) The county council may exceed the time limits in subsection (4)(c)(i) or (ii) of this section if the county council 858 

meeting schedule does not accommodate a meeting within the above time frames, or if the county council makes 859 

written findings that a specified amount of additional time is needed to process a specific application or project 860 

type, per RCW 36.70B.080(1). 861 

(5) The county council’s final written decision may include conditions when the project is approved and shall state the 862 

findings of fact upon which the decision is based. 863 

(a) Performance bonds or other security, acceptable to the prosecuting attorney, may be required to ensure compliance 864 

with the conditions, modifications and restrictions. 865 

(b) Fossil Fuel Refinery or Fossil Fuels Transshipment Facilities: The applicant shall provide proof of insurance to cover 866 

loss or damages to the County and to County residents from any fire, explosion, spill or other incident from operations 867 

of the refinery or from transport of raw materials or finished products within the boundaries of Whatcom County. The 868 

County shall be named as an additional insured under insurance policies provided. The County may require proof that 869 

adequate and sufficient insurance policies remain in existence throughout the lifetime of operations or cleanup of the 870 

facility by current owners and operators or any successors to current owners or operators of the properties involved in 871 

the application. 872 

(6) Any deliberation or decision of the county council shall be based solely upon consideration of the record established by 873 

the hearing examiner, the recommendations of the hearing examiner and the criteria set forth in county code.applicable state 874 

laws and regulations, county code, the county comprehensive plan if applicable, and the county shoreline management master 875 

program, including but not limited to compliance with SEPA, WAC 197-11 (SEPA Rules) as adopted and modified in the 876 

county code, and the county’s adopted SEPA policies. (Ord. 2018-032 § 1 (Exh. A)). 877 

CHAPTER 23.100 SHORELINE USE POLICIES AND REGULATIONS 878 

23.100.170 Cherry Point management area. 879 

A. Policies. 880 

1. Purpose and Intent. 881 

a. The purpose of the Cherry Point management area is to provide a regulatory framework that recognizes and 882 

balances the special port, industrial and natural resource needs associated with the development of this marine 883 

resource. This section identifies policies and regulations for water-dependent industrial activities that apply in 884 

addition to specific other elements of this program as referenced herein. 885 

b. Washington State natural resource agencies and Whatcom County have identified certain portions of the Cherry 886 

Point management area as providing herring spawning habitat and other key habitat characteristics that warrant 887 

special consideration due to their importance to regional fisheries and other elements of the aquatic environment. 888 

c. Development of the Cherry Point major port/industrial urban growth area will accommodate uses that require 889 

marine access for marine cargo transfer, including oil and other materials. For this reason, water.  890 
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i. Water-dependent terminal facilities are encouraged as the preferred use in the Cherry Point management 891 

area. Due to the environmental sensitivity of the area, it is the policy of Whatcom County to limit the 892 

number of piers to one pier, in addition to those in operation or approved as of January 1, 1998. 893 

d. Whatcom County should consider participation with local, state, and federal agencies, tribal governments and 894 

other stakeholders in the development of a plan to address integrated management of the uplands and public aquatic 895 

lands within the Cherry Point management area. The development of such a plan could provide a forum and 896 

process for addressing aquatic resources by all stakeholders. Elements of the plan could be adopted as future 897 

amendments to this program as appropriate. 898 

ii. Existing legal fossil fuel refineries should be allowed to continue and maintain their operations with 899 

limited expansions subject to environmental review, greenhouse gas emission mitigation, and conformance 900 

with the Shoreline Master Program and other applicable land use designation. 901 

iii. It is the policy of Whatcom County to limit the number of industrial piers at Cherry Point to the existing 902 

three piers in operation or approved as of January 1, 1998, taking into account the need to: 903 

• Act conservatively in land use matters at Cherry Point to prevent further harm to habitat important to the 904 

Cherry Point Herring stock and Southern Resident Killer Whales; 905 

• Optimally implement the Shoreline Master Program policy regarding shorelines of statewide significance 906 

per WCC 23.40; 907 

• Encourage the continued agency use of best available science; 908 

• Support and remain consistent with the state Department of Natural Resources’ withdrawal of Cherry 909 

Point tidelands and bedlands from the general leasing program and the species recovery goals of the Cherry 910 

Point Aquatic Reserve designation and Management Plan; 911 

• Recognize federal actions upholding treaty rights; 912 

• Protect traditional commercial and tribal fishing; and 913 

• Prevent conflicts with vessel shipment operations of existing refineries that could lead to catastrophic oil 914 

or fuel spills. 915 

d. Whatcom County should ensure that shoreline developments demonstrate conformance with the State of 916 

Washington Department of Natural Resources Cherry Point Aquatic Reserve Management Plan. 917 

e. All development that is to be located within the Cherry Point management area, as defined in Chapter 23.110 918 

WCC, shall be subject to the policies and regulations found in this section, and shall not be subject to the policies 919 

and regulations found in WCC 23.100.010 through 23.100.160, nor Chapter 23.90 WCC, unless otherwise 920 

referenced in this section. The policies and regulations found in this section are applicable only within the 921 

geographic boundaries of the Cherry Point management area and do not apply elsewhere in the county. In the event 922 

that the provisions of this section conflict with other applicable referenced provisions of this program, the policies 923 

and regulations that are most protective of shoreline resources shall prevail. 924 

Discussion/Notes: Above amendments are similar to those in the Comprehensive Plan 925 

policy changes. 926 

2. Water-Dependent Industrial Development. Only water-dependent facilities that serve industrial facilities should be 927 

allowed in the Cherry Point management area. Industry within the major port/industrial urban growth area, as designated 928 

in the County Comprehensive Plan, which is not water-dependent should locate away from shoreline jurisdiction. 929 

3. Multiple Use Facilities. Facilities that allow for multiple use of piers, cargo handling, storage, parking and other 930 

accessory facilities are encouraged. 931 

4. Public Access. 932 

a. Where appropriate, industrial and port development within the Cherry Point management area should provide 933 

public beach and shoreline access in a manner that does not cause interference with facility operations or present 934 
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hazards to life and property. This may be accomplished through individual action or by joint, coordinated action 935 

with other developers and landowners, for example, by setting aside a common public access area. 936 

b. Special emphasis should be given to providing public beach and shoreline access for recreational opportunities 937 

including but not limited to crabbing, small craft launching, surf fishing, picnicking, clamming, and beach walking. 938 

c. Public access within the Cherry Point management area should be consistent with the Whatcom County Parks 939 

and Recreation Open Space Plan. 940 

5. Shoreline Ecological Functions and Processes. In recognition of the diverse and vital ecological resources in the 941 

Cherry Point management area, consideration of probable effects of all development proposals on shoreline ecological 942 

functions and processes should be assessed with the other long-term statewide interests. New port development that 943 

requires dredge and fill should not be permitted in the Cherry Point management area due to potential adverse effects on 944 

ecological functions, including fish and shellfish habitat and geohydraulic processes. 945 

6. Aesthetics. All development should be designed to avoid or minimize negative visual impacts on the scenic character 946 

of the area and to ensure visual compatibility with adjacent nonindustrial zoned properties. 947 

7. Site Development. All development should be constructed and operated in a manner that, while permitting water-948 

dependent uses, also protects shoreline resources, their ecological functions and processes, and that incorporates the 949 

following: 950 

a. Low impact development approaches to avoid or minimize adverse impact to topography, vegetation, water 951 

quality, fish and wildlife habitat, and other natural site conditions; 952 

b. Adequate temporary and permanent management measures to control erosion and sediment impacts during 953 

construction and operation; and 954 

c. Adequate stormwater management facilities. 955 

Discussion/Notes: Be consistent with Comprehensive Plan Policies. Prohibit New Docks and 956 

Piers. 957 

B. Regulations. 958 

1. Allowed Use. 959 

a. Water-dependent industrial and port uses are allowed within the Cherry Point management area; provided, that 960 

specific findings are made in a shoreline substantial development permit or conditional use permit that: 961 

i. Policies for optimum implementation of the statewide interest have been achieved through protection of 962 

shoreline ecological functions and processes; 963 

ii. The long-term statewide benefits of the development have been considered with the potential adverse impacts 964 

on ecological functions; and 965 

iii. Proposed mitigation measures to achieve no net loss of ecological functions and processes are incorporated 966 

in the proposal. 967 

b. Fuel Uses: 968 

i. Fossil Fuel Refineries – Shoreline Permits and Requirements: Fossil fuel refineries existing legal as of 969 

March 1, 2017 are permitted shoreline uses. Expansions of existing legal fossil fuel refineries below 970 

thresholds of the zoning code at WCC 20.68.800 are subject to review as shoreline substantial development 971 

permits. Expansions of existing legal fossil fuel refineries above thresholds at WCC 20.68.800 require a 972 

shoreline conditional use permit. 973 

ii. Fossil fuels transshipment facilities as a primary use are prohibited. Those that are a necessary part of 974 

providing raw materials to, and serving, a permitted expansion of an existing fossil fuel refinery shall 975 

require either shoreline substantial development permit or a shoreline conditional use permit dependent on 976 

the level of expansion as identified in subsection b.i. 977 
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iii. Refining, storage, blending, and manufacture of renewable fuels is allowed as a shoreline substantial 978 

development permit.  979 

c. Water-related and water-enjoyment uses are allowed only as part of public access and public recreation 980 

development, subject to the findings in subsection (B)(1)(a) of this section. 981 

cd. Accessory development, which does not require a shoreline location in order to carry out its support functions, 982 

shall be sited away from the land/water interface and landward of the principal use. Accessory development shall 983 

observe critical area buffers in Chapter 16.16 WCC. Accessory development includes, but is not limited to, 984 

parking, warehousing, open air storage, waste storage and treatment, stormwater control facilities, utility and land 985 

transport development. 986 

de. Road, railway and utility facilities serving approved waterfront facilities related to water-dependent uses that 987 

are located and designed to minimize shoreline alteration are permitted. 988 

ef. Waste water disposal/treatment facilities for storage or disposal of industrial or domestic waste water are 989 

prohibited, except that elements such as conveyances and outfalls shall be allowed if alternate inland sites have 990 

been demonstrated to be infeasible. Waste water conveyance systems for ships at berth shall be permitted. 991 

Discussion/Notes: Consistency with Zoning Code changes. 992 

2. Public Access. 993 

a. Public access shall be provided in accordance with WCC 23.90.080 unless it is demonstrated that public access 994 

poses significant interference with facility operations or hazards to life or property. 995 

b. If public access meeting the criteria above is demonstrated to be infeasible or inappropriate, alternative access 996 

may be provided in accordance with WCC 23.90.080 at a location not directly adjacent to the water such as a 997 

viewpoint, observation tower, or other areas serving as a means to view public waters. Such facilities may include 998 

interpretive centers and displays that explain maritime history and industry; provided, that visual access to the 999 

water is also provided. 1000 

c. As an alternative to on-site public access facilities, public access may be provided in accordance with a public 1001 

access plan adopted as an element of the Whatcom County Parks and Recreation Open Space Plan. 1002 

3. Critical Areas. In addition to meeting the provisions of WCC 23.90.030, Ecological protection and critical areas, 1003 

development and alteration shall not be located or expanded within critical areas designated pursuant to Chapter 16.16 1004 

WCC except where the site is approved for water-dependent use, and the following are met: 1005 

a. Mitigation to achieve no net loss of ecological functions and processes shall be conducted in accordance with 1006 

WCC 23.90.030. 1007 

b. Development and alteration shall not be allowed in wetlands in the backshore area. Upland development shall 1008 

demonstrate that changes in local hydrology will not decrease the viability of the wetland environment nor degrade 1009 

the existing water quality within the wetland. 1010 

c. The minimum required setback from the OHWM for all industrial and port facilities, including development 1011 

components, which do not require a water’s edge or water surface location shall be 150 feet; provided, that bluffs 1012 

and banks greater than 10 feet in height and sloping greater than 30 percent and wetland shorelines shall have such 1013 

setbacks measured from the crest of the bank or the edge of the wetland in addition to the OHWM. 1014 

d. Development and alteration other than recreation development for public and quasi-public shoreline access is 1015 

prohibited on the accretion shoreforms identified on the map in Appendix C of this title, subject to the regulations 1016 

in this section and consistent with the conservancy and aquatic shoreline area designation policies and regulations 1017 

of Chapters 23.90 and 23.100 WCC; provided, that lawfully established uses or developments may be maintained 1018 

subject to the provisions of WCC 23.50.070. 1019 

4. Location and Design. 1020 

a. Piers. 1021 
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i. Piers shall be designed to accommodate only the necessary and intrinsic activities associated with the 1022 

movement of material and cargo from land to water and water to land. The length of piers shall not extend 1023 

beyond that which is necessary to accommodate the draft of the vessels intending to use the facility. Due to the 1024 

environmental sensitivity of the area, Whatcom County shall limit the number of piers to one pier, in addition to 1025 

those in operation as of January 1, 1998. 1026 

ii. Piers shall be designed to minimize interference in the intertidal zone and adverse impacts to fish and wildlife 1027 

habitats. 1028 

iii. Piers shall be designed to minimize impacts on steep shoreline bluffs. 1029 

iv. All pilings in contact with water shall be constructed of materials such as concrete, steel, or other materials 1030 

that will not adversely affect water quality or aquatic plants or animals. Materials used for decking or other 1031 

structural components shall be approved by applicable state agencies for contact with water to avoid discharge 1032 

of pollutants from wave splash, rain, or runoff. Wood treated with creosote, copper chromium arsenic or 1033 

pentachlorophenol is prohibited; provided, that replacement of existing wood pilings with chemically treated 1034 

wood is allowed for maintenance purposes where use of a different material such as steel or concrete would 1035 

result in unreasonable or unsafe structural complications; further provided, that where such replacement exceeds 1036 

20 percent of the existing pilings over a 10-year period, such pilings shall conform to the standard construction 1037 

provisions of this section. 1038 

v. All piers on piling structures shall have a minimum vertical clearance of one foot above extreme high water. 1039 

vi. Bulk storage of gasoline, oil and other petroleum products for any use or purpose is not allowed on piers, 1040 

except for temporary storage under emergency situations, including oil spill cleanup. Bulk storage means 1041 

nonportable storage in fixed tanks. Secondary containment shall be provided for portable containers. 1042 

vii. All piers shall be located and designed to avoid impediments to navigation and to avoid depriving other 1043 

properties of reasonable access to navigable waters. All piers shall be marked with navigational aids and 1044 

approved for compliance with U.S. Coast Guard regulations. 1045 

b. Dredging. 1046 

i. Dredging to accommodate water access to, or construction of, new development is prohibited. New 1047 

development shall be located and designed to avoid the need for dredging. Dredging for existing development 1048 

shall be the minimum necessary and shall minimize interference in the intertidal zone and impacts to fish and 1049 

wildlife habitats. 1050 

ii. Dredging operations, including spoil disposal, shall be conducted in accordance with policies and regulations 1051 

in WCC 23.90.120(B)(4) and (5), Dredging. 1052 

iii. Dredging is prohibited in the accretion shoreform and backshore wetland areas described in Appendix C of 1053 

this title. 1054 

c. Landfill is prohibited, except for the minimum necessary to access piers or other structures that provide access to 1055 

the water. Pier design should accommodate the connection between the pier and uplands by employing a pile-1056 

supported structure to the point of intersection with stable upland soils. Limited landfill may be allowed for pier 1057 

access that does not extend further toward the OHWM than existing topography. 1058 

d. Excavation/Stabilization. 1059 

i. Excavation/stabilization of bluffs is prohibited, except for the minimum necessary to access piers or other 1060 

structures that provide access to the water; provided, that active feeder bluffs shall not be altered if alteration 1061 

will adversely affect the existing littoral drift process. New development shall avoid, rather than modify, feeder 1062 

bluffs. 1063 

ii. Excavation/stabilization is prohibited on accretion shoreforms and in wetlands in the backshore area. 1064 

e. Shore defense works shall be regulated in accordance with WCC 23.100.130, Shoreline stabilization, and be 1065 

consistent with the conservancy and aquatic shoreline area regulations of that section. 1066 
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5. Adjacent Use. 1067 

a. New or expanded port or industrial development adjacent to properties which are zoned for nonindustrial 1068 

purposes shall provide setbacks of adequate width, to attenuate proximity impacts such as noise, light and glare; 1069 

and may address scale and aesthetic impacts. Fencing or landscape areas may be required to provide a visual 1070 

screen. 1071 

b. Exterior lighting shall be designed and operated to avoid illuminating nearby properties zoned for nonport or 1072 

nonindustrial purposes so as to not unreasonably infringe on the use and enjoyment of such property, and to prevent 1073 

hazards for public traffic. Methods of controlling illumination of nearby properties include, but are not limited to, 1074 

limits on height of structure, limits on light levels of fixtures, light shields and screening. 1075 

c. The minimum setback from side property lines which intersect the OHWM for industrial and port development 1076 

shall be 60 feet; provided, that: 1077 

i. The side yard setback shall not apply to utility or security structures such as poles, meters, fences, guard 1078 

houses, power vaults or transformers; and 1079 

ii. The side yard setbacks for parcels adjoining the NW and SE boundaries of the Cherry Point management 1080 

area shall be administered in accordance with WCC 20.68.550 (Buffer Area). 1081 

d. Required setbacks shall not be used for storage of industrial equipment or materials, or for waste disposal, but 1082 

may be used for public access or outdoor recreation. 1083 

6. Oil and Hazardous Materials. 1084 

a. Release of oil or hazardous materials on shorelines is prohibited. 1085 

b. A management plan shall be developed for new permitted or conditionally permitted development for the safe 1086 

handling of cargo, fuels, bilge water, and toxic or hazardous materials to prevent them from entering aquatic 1087 

waters, surface or ground water. Specific provisions shall address prompt and effective clean-up of spills that may 1088 

occur. Management plans shall be coordinated with state or federal spill response plans. Where a spill 1089 

management/response plan has been approved by the state, said plan may be used to satisfy the requirements of this 1090 

section. 1091 

c. Necessary spill containment facilities associated with existing development may be permitted within shoreline 1092 

jurisdiction where there are no feasible alternatives. 1093 

7. Recreational Development. All recreational development shall comply with the policies and regulations of WCC 1094 

23.100.100 and be consistent with the conservancy and aquatic shoreline area regulations of that section. 1095 

8. Archaeological, Historic and Cultural Resource Management. All development associated with archaeological, 1096 

historic or cultural site activities shall comply with the policies and regulations of WCC 23.90.070. (Ord. 2014-051 §§ 5, 1097 

6; Ord. 2009-13 § 1 (Exh. 1)). 1098 

CHAPTER 23.110 DEFINITIONS 1099 

Discussion/Notes: Definitions added are based on a review of federal (US Energy, US 1100 

Census, Code of the Federal Register), County Ordinance NO. 2018-007, and examples 1101 

addressed in the White Paper. 1102 

23.110.060 F definitions. 1103 

27. “Fossil fuels” include coal, petroleum, natural gas, oil shales, bitumens, tar sands, and heavy oils. All contain carbon and 1104 

were formed as a result of geologic processes acting on the remains of organic matter. Renewable fuels are not fossil fuels. 1105 

28. “Fossil Fuel Transshipment Facility” is the process of off-loading a container of fossil fuel materials, refined or 1106 

unrefined, refinery feedstocks, products or by products from one transportation facility and loading it onto another 1107 

transportation facility for the purposes of transporting such products into or out of Whatcom County. 1108 
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29. “Fossil Fuel Refinery” means a facility that converts crude oil and other liquids into petroleum products including but not 1109 

limited to gasoline, distillates such as diesel fuel and heating oil, jet fuel, petrochemical feedstocks, waxes, lubricating oils, 1110 

and asphalt. Activities that support refineries include but are not limited to: bulk storage, manufacturing, or processing of 1111 

fossil fuels or by products. 1112 

Discussion/Notes: Consistency with Zoning Code changes. 1113 

23.110.090 I definitions. 1114 

4. “Industrial development” means facilities for processing, manufacturing, and storage of finished or semi-finished goods, 1115 

including but not limited to oil, metal or mineral product refining, power generating facilities, including hydropower, ship 1116 

building and major repair, storage and repair of large trucks and other large vehicles or heavy equipment, related storage of 1117 

fuels, commercial storage and repair of fishing gear, warehousing, construction contractors’ offices and material/equipment 1118 

storage yards, wholesale trade or storage, and log storage on land or water, together with necessary accessory uses such as 1119 

parking, loading, and waste storage and treatment. Excluded from this definition are mining, including on-site processing of 1120 

raw materials, and off-site utility, solid waste, road or railway development, and methane digesters that are accessory to an 1121 

agricultural use. This definition excludes fossil fuel refineries. 1122 

Discussion/Notes: Consistency with Zoning Code changes. 1123 

23.110.150 O definitions. 1124 

2. “Oil” means petroleum or any petroleum product in liquid, semi-liquid, or gaseous form including, but not limited to, 1125 

crude oil, fuel oil, sludge, oil refuse and oil mixed with wastes other than dredging spoil. See Fossil Fuels. 1126 

Discussion/Notes: Consistency with Zoning Code changes. 1127 

23.110.160 P definitions. 1128 

10. “Port development” means public or private facilities for transfer of cargo or passengers from water-borne craft to land 1129 

and vice versa, including, but not limited to: piers, wharves, sea islands, commercial float plane moorages, offshore loading 1130 

or unloading buoys, ferry terminals, and required dredged waterways, moorage basins, and equipment for transferring cargo 1131 

or passengers between land and water modes. Excluded from this definition and addressed elsewhere are airports, marinas, 1132 

boat ramps or docks used primarily for recreation, cargo storage and parking areas not essential for port operations, boat 1133 

building or repair. The latter group is considered industrial or accessory to other uses. This definition excludes fossil fuels 1134 

transshipment facilities. 1135 

Discussion/Notes: Consistency with Zoning Code changes. 1136 

23.110.180 R definitions. 1137 

6. “Renewable biomass” includes but is not limited to the following: 1138 

(1) Planted crops and crop residue harvested from existing agricultural land cleared or cultivated. 1139 

(2) Planted trees and tree residue from a tree plantation located on non-federal land. 1140 

(3) Animal waste material and animal byproducts. 1141 

(4) Slash and pre-commercial thinnings from non-federal forestland. 1142 

(5) Biomass (organic matter that is available on a renewable or recurring basis) obtained from within 200 feet of buildings 1143 

and other areas regularly occupied by people, or of public infrastructure, in an area at risk of wildfire. 1144 

(6) Algae. 1145 

(7) Separated yard waste or food waste, including recycled cooking and trap grease. 1146 

(8) Items 1 through 7 including any incidental, de minimis contaminants that are impractical to remove and are related to 1147 

customary feedstock production and transport. 1148 

391



 

DRAFT June 11, 2019 Whatcom County| Fossil Fuel – Potential Code Amendments 34 
 

7.  “Renewable Fuel” means liquid fuels produced from renewable biomass. Denatured ethanol and similar fuel additives 1149 

with less than 5 percent fossil fuel content, or biodiesel/renewable diesel with less than 5 percent fossil fuel content are 1150 

considered renewable fuels. Renewable fuels shall not include products produced from palm oil or other feedstocks that 1151 

cannot be proven to reduce greenhouse gases utilizing accepted methods of the Washington State Department of Ecology or 1152 

US EPA. 1153 

Discussion/Notes: Consistency with Zoning Code changes.  1154 
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WHATCOM COUNTY COUNCIL  1 
Special Committee of the Whole 2 

 3 
 June 4, 2019 4 
 5 
CALL TO ORDER 6 

 7 
Council Vice-Chair Todd Donovan called the meeting to order at 9:30 a.m. in the 8 

Council Chambers, 311 Grand Avenue, Bellingham, Washington. 9 
 10 

 11 
ROLL CALL 12 
 13 

Present: Barbara Brenner, Rud Browne, Barry Buchanan, Tyler Byrd, Todd 14 
Donovan, Carol Frazey, and Satpal Sidhu. 15 

Absent: None. 16 
 17 
 18 
COMMITTEE DISCUSSION  19 

 20 
1. AB2019-293 DISCUSSION OF PROPOSED RATE STRUCTURE FOR LAKE 21 

WHATCOM STORMWATER UTILITY 22 
 23 
Gary Stoyka, Public Works Department, submitted and read from a presentation (on 24 

file) and answered questions. 25 
 26 
The following Public Works Department staff answered questions: 27 

• Kraig Olason 28 
• Ingrid Enschede 29 

 30 
Donovan moved to recommend adoption as presented. 31 
 32 
The motion was seconded. 33 
 34 
Brenner moved to amend to use a formula where people who are creating any 35 

runoff pay a fee, and people who don’t create runoff don’t pay anything. 36 
 37 
The motion to amend was seconded. 38 
 39 
Councilmembers and staff discussed the appropriate fee structure, creating 40 

incentives to reduce impervious surfaces, alternate fee structures discussed by the advisory 41 
committee, comparison with City of Bellingham stormwater charges, expanding the number 42 
of fee categories, allowing people to self-report their amount of impervious surface, finding 43 
a correlation between the home footprint size and the amount of impervious surface, and 44 
the additional cost of administrating more fee categories. 45 

 46 
Byrd suggested a friendly amendment to amend the motion to expand the 47 

number of fee thresholds to 2,000 or less; 2,001 to 4,000; 4,001 to 6,000; and 6,001 to 48 
8,000; and 8,000 or more square feet of impervious surface. 49 

 50 
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Brenner accepted the friendly amendment. 1 
 2 
Donovan moved to call the question. 3 
 4 
The motion was seconded. 5 
 6 
The motion to call the question carried by the following vote: 7 
Ayes: Buchanan, Donovan, Frazey, and Sidhu (4) 8 
Nays: Brenner, Byrd, and Browne (3) 9 

 10 
Brenner restated the motion to amend to expand the number of fee thresholds to 11 

2,000 or less; 2,001 to 4,000; 4,001 to 6,000; and 6,001 to 8,000; and 8,000 or more 12 
square feet of impervious surface; and is based on what is done on the property to offset 13 
the fee. 14 

 15 
The motion to amend failed by the following vote: 16 
Ayes: Brenner and Byrd (2) 17 
Nays: Browne, Buchanan, Donovan, Frazey, and Sidhu (5) 18 

 19 
Councilmembers and staff continued to discuss the timeline for adopting the 20 

ordinance, the homeowner incentive program (HIP), affordable housing and the capital 21 
facilities charge, the inflation adjustment, and the reserve amounts. 22 

 23 
Byrd moved to remove the HIP program from the budget that they are raising money 24 

for, and instead allow homeowners to make improvements via a zero interest loan that they 25 
would repay.  The motion was not seconded. 26 

 27 
Byrd moved to remove the capital facilities charge. 28 
 29 
The motion was seconded. 30 
 31 
The motion failed by the following vote: 32 
Ayes: Brenner, Byrd, and Donovan (3) 33 
Nays: Browne, Buchanan, Frazey, and Sidhu (4) 34 

 35 
Sidhu moved to amend to remove section 12 and add language that the Council 36 

would review the inflation need at minimum every five years. 37 
 38 
The motion was seconded. 39 
 40 
The motion carried by the following vote: 41 
Ayes: Buchanan, Byrd, Donovan, Frazey, and Sidhu (5) 42 
Nays: Browne and Brenner (2) 43 

 44 
Sidhu moved to select reserve amount option 2, a reserve amount only for new 45 

fees being collected in the amount of $272,000. 46 
 47 
The motion was seconded. 48 
 49 
The motion carried by the following vote: 50 
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Ayes: Buchanan, Browne, Byrd, Donovan, Frazey, and Sidhu (6) 1 
Nays: Brenner (1) 2 

 3 
Stoyka continued the presentation on the Homeowner’s Incentive Program.   4 
 5 
Councilmembers and staff discussed barriers to the HIP program in Sudden Valley 6 

and the possibility of expanding the program, whether they could fold the program into the 7 
stormwater utility program, and methods for developing rate credits.  8 

 9 
Byrd moved to hold in committee. 10 
 11 
The motion was seconded. 12 
 13 
The motion to hold failed by the following vote: 14 
Ayes: Brenner, Byrd, and Browne (3) 15 
Nays: None Buchanan, Donovan, Frazey, and Sidhu (4) 16 
 17 
Donovan restated his motion to ask staff to bring forward an ordinance as 18 

amended for Introduction. 19 
 20 

The motion carried by the following vote: 21 
Ayes: Browne, Buchanan, Donovan, Frazey, and Sidhu (5) 22 
Nays: Brenner and Byrd (2) 23 

 24 
 25 

OTHER BUSINESS 26 
 27 
There was no other business. 28 
 29 
 30 

ADJOURN 31 
 32 

The meeting adjourned at 11:13 p.m. 33 
 34 

The Council approved these minutes on ______________, 2019. 35 
 36 
ATTEST:      WHATCOM COUNTY COUNCIL 37 

WHATCOM COUNTY, WASHINGTON 38 
 39 
 40 
 41 
______________________________  ______________________________ 42 
Dana Brown-Davis, Council Clerk   Rud Browne, Council Chair 43 
 44 
 45 
 46 
______________________________ 47 
Jill Nixon, Minutes Transcription 48 
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WHATCOM COUNTY COUNCIL  1 
Special Committee of the Whole 2 

 3 
 June 4, 2019 4 
 5 
CALL TO ORDER 6 

 7 
Council Vice-Chair Todd Donovan called the meeting to order at 3:15 p.m. in the 8 

Council Chambers, 311 Grand Avenue, Bellingham, Washington. 9 
 10 

 11 
ROLL CALL 12 
 13 

Present: Barbara Brenner, Rud Browne, Barry Buchanan, Tyler Byrd, Todd 14 
Donovan, Carol Frazey, and Satpal Sidhu. 15 

Absent: None. 16 
 17 
 18 
COMMITTEE DISCUSSION  19 
 20 
1. AB2019-285 ORDINANCE AMENDING WHATCOM COUNTY CODE TITLE 3, 21 

REQUIRING THAT PUBLIC FUNDS USED FOR CONSTRUCTION PROJECTS DO 22 
DOUBLE DUTY BY ALSO PROVIDING APPRENTICES WITH JOB TRAINING 23 
HOURS TO MEET THE REQUIREMENTS NECESSARY TO BECOME THE NEXT 24 
GENERATION OF SKILLED TRADES PERSONS 25 
 26 
Browne submitted a handout (on file). 27 
 28 
Councilmembers discussed implementation in phases, State apprenticeship 29 

requirements under former Governor Gary Locke, whether it’s necessary to specify training 30 
for the purposes of earning a certification for journeyman level, whether the ordinance will 31 
increase the County’s costs, incentivizing schools to do training so young people will be 32 
interested in the industry, the importance of education, existing apprenticeship programs, 33 
and the difficulty of getting new apprenticeship programs approved. 34 

 35 
Brenner moved to amend packet page 250, line 24, “Whereas, the Aspen 36 

Institute...contracts to provide apprentices with necessary required on-the-job training 37 
hours necessary to graduate.” 38 

 39 
The motion was seconded. 40 
 41 
Councilmembers continued to discuss whether or not the requirement would benefit 42 

the community and the possibility of moving forward by forming a committee.                                                                                                                                                                     43 
 44 
Brenner withdrew her motion. 45 
 46 
The following people spoke and answered questions: 47 

• Lance Calloway, Associated General Contractors (AGC) of Washington 48 
• Trevor Smith, Laborer’s Local 292 49 
• Loren VanderYacht 50 
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• Adam Lamb 1 
 2 
Browne moved to hold in Committee of the Whole until the next meeting in two 3 

weeks and invite testimony. 4 
 5 
The motion was seconded. 6 
 7 
The motion carried by the following vote: 8 
Ayes: Browne, Buchanan, Donovan, Byrd, Frazey, and Sidhu (6) 9 
Nays: Brenner (1) 10 
 11 
 12 

OTHER BUSINESS 13 
 14 
There was no other business. 15 
 16 
 17 

ADJOURN 18 
 19 

The meeting adjourned at 4:50 p.m. 20 
 21 

The Council approved these minutes on ______________, 2019. 22 
 23 
ATTEST:      WHATCOM COUNTY COUNCIL 24 

WHATCOM COUNTY, WASHINGTON 25 
 26 
 27 
 28 
______________________________  ______________________________ 29 
Dana Brown-Davis, Council Clerk   Todd Donovan, Vice-Council Chair 30 
 31 
 32 
 33 
______________________________ 34 
Jill Nixon, Minutes Transcription 35 
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WHATCOM COUNTY COUNCIL  1 
Regular County Council Meeting 2 

  3 
June 4, 2019 4 

 5 
CALL TO ORDER 6 
 7 

Council Chair Rud Browne called the meeting to order at 7:00 p.m. in the Council 8 
Chambers, 311 Grand Avenue, Bellingham, Washington. 9 
 10 

 11 
ROLL CALL 12 
 13 
 14 

Present: Barbara Brenner, Rud Browne, Barry Buchanan, Tyler Byrd, Todd 15 
Donovan, Carol Frazey, and Satpal Sidhu. 16 

Absent: None. 17 
 18 
 19 

FLAG SALUTE 20 
 21 
 22 
ANNOUNCEMENTS 23 

 24 
 25 

MINUTES CONSENT 26 
 27 

Donovan moved to approve Minutes Consent items one and two. 28 
 29 
The motion was seconded. 30 
 31 
The motion carried by the following vote: 32 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 33 
Nays: None (0) 34 
 35 

1. MIN2019-040 COMMITTEE OF THE WHOLE FOR MAY 21, 2019 36 
 37 
2. MIN2019-041 REGULAR COUNTY COUNCIL FOR MAY 21, 2019 38 
 39 
 40 
PUBLIC HEARINGS 41 
 42 
1. AB2019-277  RESOLUTION AUTHORIZING THE SALE OF SURPLUS PERSONAL 43 

PROPERTY PURSUANT TO WCC 1.10 44 
 45 
Browne opened the public hearing, and hearing no one, closed the public hearing. 46 
 47 
Buchanan moved to approve the resolution. 48 
 49 
The motion was seconded. 50 
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 1 
The following staff answered questions: 2 

• Tyler Schroeder, Executive’s Office 3 
• Jon Hutchings, Public Works Department Director 4 

 5 
Councilmembers and staff discussed the need for more information on the age and 6 

condition of the property to determine whether or not they really need to be replaced. 7 
 8 
The motion carried by the following vote: 9 
Ayes: Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (6) 10 
Nays: Brenner (1) 11 
 12 

2. AB2019-278  ORDINANCE ESTABLISHING A SPEED LIMIT FOR SEVERAL 13 
ROADS IN THE BENNETT DRIVE AREA 14 
 15 
Jason Ardt, Public Works Department, gave a staff report on the speed limit 16 

ordinances and answered questions on the average actual speed limit people are driving and 17 
codifying the speed limit at 25 miles per hour. 18 

 19 
Browne opened the public hearing, and the following person spoke: 20 
 21 
Ken Domorod stated this area will be annexed into Bellingham soon. 22 
 23 
Hearing no one else, Browne closed the public hearing. 24 
 25 
Byrd moved to adopt the ordinance. 26 
 27 
The motion was seconded. 28 
 29 
The motion carried by the following vote: 30 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 31 
Nays: None (0) 32 
 33 

3. AB2019-288  ORDINANCE ESTABLISHING A SPEED LIMIT FOR DELTA LINE 34 
ROAD 35 
 36 
Browne opened the public hearing, and the following person spoke: 37 
 38 
Max Perry stated he would like more information on the specific location. 39 
 40 
Hearing no one else, Browne closed the public hearing. 41 
 42 
Jason Ardt, Public Works Department, gave a staff report on the location for this 43 

ordinance and the next ordinance regarding Northwest Road. 44 
 45 
Joe Rutan, Public Works Department, answered questions on the location. 46 
 47 
Donovan moved to adopt the ordinance. 48 
 49 
The motion was seconded. 50 
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 1 
The motion carried by the following vote: 2 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 3 
Nays: None (0) 4 
 5 

4. AB2019-289  ORDINANCE ESTABLISHING A SPEED LIMIT FOR SEVERAL 6 
ROADS IN THE NORTHWEST DRIVE AREA 7 
 8 
Browne opened the public hearing, and hearing no one, closed the public hearing. 9 
 10 
Brenner moved to adopt the ordinance. 11 
 12 
The motion was seconded. 13 
 14 
The motion carried by the following vote: 15 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 16 
Nays: None (0) 17 
 18 

5. AB2019-306  ORDINANCE AMENDING WHATCOM COUNTY CODE CHAPTERS 19 
11.16, 11.20, AND 11.32 TO PROTECT LAKE SAMISH WATER QUALITY AND 20 
SHORELINE PROPERTIES 21 
 22 
Browne opened the public hearing, and the following people spoke: 23 
 24 
James Willson described the purpose of the ordinance and stated he supports the 25 

ordinance. 26 
 27 
Mary Hess spoke about shoreline erosion, dock damage, and water quality problems 28 

due to wake boats, and stated she supports the ordinance. 29 
 30 
Jerry Johnson stated he supports the ordinance.  He spoke about educating the 31 

public and homeowners about the no-wake zone and increasing Sheriff presence. 32 
 33 
Mike Hess spoke about concerns with wake boats on the lake and stated he supports 34 

the ordinance. 35 
 36 
Penny Jewett spoke about wake sizes, aquatic invasive species (AIS), and education 37 

and stated she supports the ordinance. 38 
 39 

Dave Manro spoke about the expense of maintaining his property due to damage 40 
from wake boats and dangers to people from the power of the wakes, and stated he 41 
supports the ordinance. 42 

 43 
Art Baddorf stated he supports the ordinance and spoke about the impacts to his 44 

property and about AIS. 45 
 46 
Kathy Ploeger spoke about the impacts from wake boats on her property and stated 47 

she supports the ordinance. 48 
 49 
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Mirida Scully spoke about damage to her property, AIS, and safety, and stated she 1 
supports the ordinance. 2 

 3 
Burt Newbry stated he supports the ordinance and spoke about significant shoreline 4 

erosion at his property. 5 
 6 
Becky O’Brine Willson stated she supports the ordinance and spoke about getting the 7 

same protections as those who live on Lake Whatcom, water quality, AIS, safety, and 8 
property damage. 9 

 10 
Hearing no one else, Browne closed the public hearing. 11 
 12 
Buchanan moved to adopt the ordinance. 13 
 14 
The motion was seconded. 15 
 16 
Donovan submitted a substitute Exhibit A, section 11.32.032 and stated this section 17 

was mistakenly left out of the Council packet. 18 
 19 
Karen Frakes, Prosecutor’s Office, stated they will have to have a second public 20 

hearing on the section left out of the Council packet for adequate public notice. 21 
 22 
Donovan moved to amend to strike the last Ordained section and stated they can 23 

move forward on the first two sections.  He will bring forward another ordinance amending 24 
Section 11.32. 25 

 26 
The motion was seconded. 27 
 28 
Jon Hutchings, Public Works Department Director, answered questions. 29 
 30 
Councilmembers discussed the rights of people who live at Lake Samish, the 31 

possibility of prohibiting wake boats completely and the status of aquatic invasive species 32 
inspections. 33 

 34 
Browne moved to hold in Council and include a prohibition for wake boats. The 35 

motion was not seconded. 36 
 37 
The motion to amend carried by the following vote: 38 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 39 
Nays: None (0) 40 
 41 
The motion to adopt as amended carried by the following vote: 42 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 43 
Nays: None (0) 44 
 45 
Councilmembers and staff discussed the possibility of also banning two-stroke engine 46 

boats. 47 
 48 
 49 

OPEN SESSION  50 

404



 1 
The following people spoke: 2 

• Daman Wandke, AbiliTrek spoke on a contract between Whatcom County and 3 
Transpo Group USA, Inc., to develop the Whatcom County ADA Transition 4 
Plan (AB2019-319) 5 

• Bob Burr spoke about declaring a climate emergency 6 
• Mary Hess spoke about water quality and boat use and restrictions on Lake 7 

Whatcom 8 
• Mike Hess spoke about the aquatic invasive species (AIS) program 9 
• Ken Domorod spoke about the County Council’s involvement in the 10 

annexation proposal from the City of Bellingham 11 
• Max Perry spoke about the ordinance amending Whatcom County Code Title 12 

3, requiring that public funds used for construction projects also provide 13 
apprentices with job training (AB2019-285) 14 

• Carol Perry spoke about the ordinance amending Whatcom County Code Title 15 
3, requiring that public funds used for construction projects also provide 16 
apprentices with job training (AB2019-285) and drought contingency planning 17 

 18 
 19 

CONSENT AGENDA 20 
 21 

Sidhu reported for the Council Finance and Administrative Services Committee and 22 
moved to approve Consent Agenda items one through six. 23 

 24 
Browne withdrew item two. 25 
 26 
The motion to approve Consent Agenda items one and three through six carried by 27 

the following vote: 28 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 29 
Nays: None (0) 30 
 31 

1. AB2019-300 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 32 
ENTER INTO A CONTRACT BETWEEN WHATCOM COUNTY AND CATHOLIC 33 
COMMUNITY SERVICES TO PROVIDE FUNDING FOR RESIDENT SUPPORT 34 
SERVICES AT FRANCIS PLACE, IN THE AMOUNT OF $288,916 35 

 36 
2. AB2019-319 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 37 

ENTER INTO A CONTRACT BETWEEN WHATCOM COUNTY AND TRANSPO 38 
GROUP USA, INC., TO DEVELOP THE WHATCOM COUNTY ADA TRANSITION 39 
PLAN, IN THE AMOUNT OF $145,251.99 40 
 41 
Sidhu reported for the Council Finance and Administrative Services Committee and 42 

moved to approve the request. 43 
 44 
Browne moved to hold for two weeks for a public hearing to give the members of 45 

the Americans with Disabilities Act (ADA) community time to testify to the Council and 46 
satisfy that they’re being well represented. 47 

 48 
The motion was seconded. 49 
 50 
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Jon Hutchings, Public Works Department Director, gave a staff report and answered 1 
questions. 2 

 3 
Councilmembers and staff discussed running items like this through the County ADA 4 

Committee; gathering more information from the community and individuals with expertise 5 
in the issues; the County’s requirements from federal regulations; and the scope of work for 6 
Transpo Group. 7 

 8 
Browne amended his motion and moved to hold in Council for two weeks for a 9 

public hearing on the proposed scope of work related to the Whatcom County ADA transition 10 
plan.  11 

 12 
The motion was seconded. 13 
 14 
Councilmembers continued to discuss the possibility of holding a public hearing on 15 

the contract. 16 
 17 
Browne amended and restated a motion to hold in Council for two weeks for a 18 

public hearing on Task 3 in the proposed scope of work regarding stakeholder engagement 19 
and scope of work related to the Whatcom County ADA public roads transition plan.  20 

 21 
The amended motion was seconded. 22 
 23 
The motion carried by the following vote: 24 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 25 
Nays: None (0) 26 
 27 

3. AB2019-327 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 28 
ENTER INTO A RESIDENTIAL LEASE AGREEMENT BETWEEN WHATCOM 29 
COUNTY AND TENANT EMELIA WILSON FOR THE APARTMENT AT 5236 30 
NIELSON AVENUE, LOCATED ABOVE THE TENNANT LAKE INTERPRETIVE 31 
CENTER, IN THE AMOUNT OF $945 PER MONTH 32 

 33 
4. AB2019-328 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 34 

ENTER IN TO A CONTRACT BETWEEN WHATCOM COUNTY AND UNIQUE 35 
PLACES LLC TO PERFORM GIS MAPPING, ANALYSIS AND OUTREACH 36 
MATERIALS DEVELOPMENT FOR THE PURCHASE OF DEVELOPMENT RIGHTS 37 
PROGRAM, IN THE AMOUNT OF $43,000 38 

 39 
5. AB2019-330 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 40 

ENTER INTO A 2 YEAR AGREEMENT BETWEEN WHATCOM COUNTY AND WEST 41 
PUBLISHING FOR ONLINE DATABASE AND SOFTWARE SUBSCRIPTIONS 42 

 43 
6. AB2019-311 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 44 

AWARD BID #19-37 AND ENTER INTO A SUBSEQUENT CONTRACT BETWEEN 45 
WHATCOM COUNTY  AND HERRON VALLEY, INC. DBA BAYSIDE SERVICES, 46 
FOR THE ANNUAL STREET SWEEPING AND CLEANING SERVICES OF THE 47 
LAKE WHATCOM AND LAKE SAMISH WATERSHED AREAS, IN THE AMOUNT 48 
OF $75,000 49 

 50 
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 1 
OTHER ITEMS 2 
 3 
1. AB2019-310 REQUEST AUTHORIZATION FOR THE COUNTY EXECUTIVE TO 4 

ENTER INTO A 35 YEAR LEASE AGREEMENT BETWEEN WHATCOM COUNTY 5 
AND WHATCOM COUNTY SEARCH AND RESCUE COUNCIL, TO PROVIDE FOR 6 
THE WHATCOM COUNTY SEARCH AND RESCUE USAGE OF REAL PROPERTY 7 
TO HOUSE THEIR OPERATION IN FURTHERANCE OF THEIR PUBLIC SERVICE, 8 
FOR THE ANNUAL AMOUNT OF $1.00 9 
 10 
Sidhu reported for the Council Finance and Administrative Services Committee and 11 

moved to approve the request. 12 
 13 
The motion carried by the following vote: 14 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 15 
Nays: None (0) 16 
 17 
 18 

COMMITTEE REPORTS, OTHER ITEMS, AND COUNCILMEMBER UPDATES  19 
 20 

AB2019-331 DISCUSSION OF CRISIS STABILIZATION FACILITY OPERATIONAL 21 
ISSUES 22 

 23 
Buchanan moved to concur with the administration to move forward with 32-bed 24 

triage facility construction. 25 
 26 
The motion carried by the following vote: 27 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 28 
Nays: None (0) 29 
 30 
Buchanan moved to order the furnishings for the crisis stabilization facility to utilize 31 

the North Sound Behavioral Health Organization dedication of $104,880 to commit and 32 
expend the grant dollars related to the purchase of equipment. 33 

 34 
The motion carried by the following vote: 35 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 36 
Nays: None (0) 37 
 38 
 39 

OTHER ITEMS 40 
 41 
2. AB2019-307 RESOLUTION REGARDING REDUCING INCARCERATION OF 42 

YOUNG ADULTS (COUNCIL ACTING AS THE HEALTH BOARD) 43 
 44 
Buchanan reported on the Intergovernmental Policy Group and moved to approve 45 

the resolution. 46 
 47 
The motion was seconded. 48 
 49 
The motion carried by the following vote: 50 
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Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 1 
Nays: None (0) 2 
 3 
 4 

EXECUTIVE APPOINTMENTS TO BOARDS, COMMISSIONS, AND COMMITTEES 5 
 6 
1. AB2019-329 REQUEST CONFIRMATION OF THE COUNTY EXECUTIVE’S 7 

APPOINTMENT OF SONJA MAX TO THE BICYCLE/PEDESTRIAN ADVISORY 8 
COMMITTEE 9 
 10 
Frazey moved to confirm the request. 11 
 12 
The motion was seconded. 13 
 14 
The motion carried by the following vote: 15 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 16 
Nays: None (0) 17 
 18 

2. AB2019-333 REQUEST CONFIRMATION OF THE COUNTY EXECUTIVE’S 19 
APPOINTMENT OF ARRISSIA OWEN TURNER TO THE WHATCOM COUNTY 20 
DEVELOPMENTAL DISABILITIES BOARD 21 
 22 
Donovan moved to confirm the request. 23 
 24 
The motion was seconded. 25 
 26 
The motion carried by the following vote: 27 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 28 
Nays: None (0) 29 
 30 
 31 

INTRODUCTION ITEMS 32 
 33 
Brenner moved to accept the Introduction Items. 34 
 35 
The motion was seconded. 36 
 37 
The motion carried by the following vote: 38 
Ayes: Brenner, Browne, Buchanan, Byrd, Donovan, Frazey, and Sidhu (7) 39 
Nays: None (0) 40 
 41 

1. AB2019-308 ORDINANCE SUSPENDING WHATCOM COUNTY CODE 1.28 TO 42 
UPDATE THE CORRECTIONAL FACILITIES OPERATIONAL STANDARDS 43 

 44 
2. AB2019-321 ORDINANCE AMENDING THE 2019 WHATCOM COUNTY BUDGET, 45 

REQUEST NO. 8, IN THE AMOUNT OF $508,163 46 
 47 
3. AB2019-322 ORDINANCE AMENDING WHATCOM COUNTY CHARTER 48 

SECTIONS 4.20 (QUALIFICATIONS) AND 6.90 (ILLEGAL CONTRACTS) 49 
 50 
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4. AB2019-320 RESOLUTION AMENDING THE 2019 FLOOD CONTROL ZONE 1 
DISTRICT AND SUBZONES BUDGET, REQUEST NO. 3, IN THE AMOUNT OF 2 
$1,560,000 (COUNCIL ACTING AS THE WHATCOM COUNTY FLOOD CONTROL 3 
ZONE DISTRICT BOARD OF SUPERVISORS) 4 

 5 
 6 
COMMITTEE REPORTS, OTHER ITEMS, AND COUNCILMEMBER UPDATES  7 

 8 
Committee Chairs reported on committee discussions. 9 

 10 
Councilmembers gave updates on recent activities and upcoming events.  11 

 12 
 13 
ADJOURN 14 
 15 

The meeting adjourned at 10:05 p.m. 16 
 17 
The County Council approved these minutes on ______, 2019. 18 

 19 
 20 
ATTEST:      WHATCOM COUNTY COUNCIL 21 

WHATCOM COUNTY, WASHINGTON 22 
 23 
 24 
 25 
______________________________  ___________________________ 26 
Dana Brown-Davis, Council Clerk   Rud Browne, Council Chair 27 
 28 
 29 
 30 
______________________________ 31 
Jill Nixon, Minutes Transcription 32 
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WHATCOM COUNTY 
Health Department 

Regina A. Delahunt, Director 
Greg Stern, M.D., Health Officer 

1500 North State Street 
Bellingham, WA 98225-4551 
360.778.6100 | FAX 360.778.6101 
www.whatcomcounty.us/health 

509 Girard Street 
Bellingham, WA 98225-4005 

360.778.6000 | FAX 360.778.6001 
WhatcomCountyHealth 

WhatcomCoHealth 

Memorandum 

TO: JACK LOUWS 
  

FROM:  Chris Phillips, Behavioral Health Advisory Committee Chair 

DATE: June 7, 2019 

RE:  Annual Report to County Council on the Behavioral Health Program Fund 
        

County Code 2.44 requires the Behavioral Health Advisory Committee to provide an annual report to County 

Council that highlights programs funded by the Behavioral Health Program Fund supported by sales tax monies.  

Attached is the 2018 report that will be presented to County Council at their June 18, 2019 meeting.   

 

With Health Department staff guidance and support, the committee uses the PITA (Prevention, Intervention, 

Treatment and Aftercare) continuum of care to discuss system successes, gaps and funding needs.  The 

ordinance that established the Behavioral Health Program Fund and the Advisory Committee places priority on 

1) emergency department and jail diversion; 2) access to behavioral health services; 3) supportive services 

where people live; and 4) early intervention and health promotion services for children and families.   

 

Accordingly, the committee has allocated funding to support a program designed for high utilizing more difficult 

to serve clients (i.e. the GRACE program), development of the new Crisis Stabilization Facility, expansion of 

youth services in North County, and continued funding for supportive housing programing. 

 

Whatcom County is privileged to have great community partners that provide an array of effective services to 

residents challenged with behavioral health concerns.  The sales tax dollars support services in all seven school 

districts, and they have allowed the development of specialty court services, and 24/7 on-site support for 

housing programs that offer a home to residents who are living with serious mental illness or substance use 

disorders.  The Behavioral Health Program Fund, made possible by the sales tax dollars, has been a catalyst for 

innovation in responding to the continued needs of the community.  

 

As in years past, the county has been fortunate to receive grant funding to support some programs that were 

initially supported by the sales tax.  The result of this short-term grant funding is the underspending of the 

budget and a reinvestment into the program fund.  The county has also been fortunate to have some of the 

direct costs of administering the fund supported by other sources.  This additional support will end in 2020, but 

allowed for a temporary reinvestment to the fund balance for the 2018 reporting year as well as 2019. 
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Whatcom County Behavioral  Health 
Annual Report 2018 

 Total $4,343,714 
(see back for budget details) 

VISION AND GOALS 
 

Develop a comprehensive infrastructure of 
behavioral health care that will: 

 

Provide effective recovery-oriented services that 
mitigate the need for individuals to default to 
utilization of the emergency room, hospital beds and 
the county jail. 

 

Provide access and availability for intervention and 
treatment services to individuals who have limited 
access. 

 

Promote the provision of services in natural 
environments in order to reduce the incidence and 
severity of substance use and mental health 
disorders. 

 

Provide interventions that divert individuals with mental 
health and substance use disorders from the criminal 
justice system to more appropriate options of care. 

 

Support young children and families with early 
interventions and behavioral health promotion. 

Manager’s Comments: 
The Behavioral Health Program Fund, supported by a local sales tax, contributes to 
the positive investment in the lives of our residents. This past year we have had the 
opportunity to add new programs. The GRACE program finally launched after 
extensive community planning. GRACE stands for “Ground-level Response and 
Coordinated Engagement”. It consists of a group of trained professionals who deliver 
intensive case management services to residents who frequently use crisis services, 
but without long term benefit. GRACE Case Managers have teamed up with law 
enforcement and emergency medical personnel to engage these individuals in 
supportive services. These services have reduced 911 calls and improved mental 
wellness for GRACE members. Arrests and incarceration have also been reduced as 
a result of this program and its collaboration with a multitude of community partners 
in the delivery of effective treatment and support.  

The fund also supported an expansion of behavioral health services to the Blaine/
Birch Bay area. Working closely with Blaine school district and community leaders, 
efforts have focused on reducing risk factors such as drug and alcohol use, truancy, 
and behavioral problems. Efforts have also focused on increasing “protective” factors 
for children through strengthening families and advancing positive and supportive 
school environments and communities. Research demonstrates that these 
investments in our future adults lay the foundation for healthy and productive lives.  

Finally, community partners opened a new 40-unit housing program for previously 
homeless people, many of them challenged with mental illness or substance use 
disorders (SUDs). On-site 24/7 support is critical for the success of these new 
tenants and 1/10th funds provided this for the new housing program. It is 
heartwarming to know that these services will contribute to the health and stability of 
those who now have a home of their own.  

2018 Accomplishments 
 

 Launched the GRACE program (Ground-level Response and Coordinated Engagement) 

 Leveraged and secured state funding to support the construction of a new Crisis Stabilization Facility 

 Expanded services to youth and families in North County 

 Provided supportive services to individuals who are homeless and suffering from mental illness and SUD 

 Added on-site supportive services in a new housing program  

Number of Individuals Served by Service Type 
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 Year Ending December 31, 2018 Revenue Collected Expenditures 
    
 Revenue    

 Sales Tax Collected $4,755.570  

 Interest Earned $122.861  

 Other $223,842  

 Total Revenue  $5,102,273  
    

 Expenditures    

 $368,899   Prevention  

  Behavioral Health School Programs  $684,437 

  Education, Training and Consultation  $38,489 

  Court Services  $937,193 

  Jail Behavioral Health Services and Re-Entry Services  $704,873 

  Community Treatment and Supported Employment  $207,895 

  Housing Support Services  $1,061,411 

 Program Services Total  $4,003,197 

  Direct Program Support  $50,396 

  Administrative Costs  $290,121 

 Total Expenditures  $4,343,714 

Whatcom County Behavioral Health Program 

PITA Continuum 

The PITA model continues to serve as the 
framework for creating a comprehensive foundation 
for service delivery. 

413



Agenda Bill Master Report

Whatcom County COUNTY COURTHOUSE
311 Grand Avenue, Ste #105
Bellingham, WA 98225-4038

(360) 778-5010

File Number: AB2019-363

1AB2019-363 Status: Agenda ReadyFile ID: Version:

DBrown@co.whatcom.wa.us06/12/2019File Created: Entered by:

Special Council Only ItemCouncil OfficeDepartment: File Type:

First Assigned to: Council

Agenda Date: 06/18/2019 Next Mtg. Date: Hearing Date:

Primary Contact Email:    DBrown@co.whatcom.wa.us

TITLE FOR AGENDA ITEM:

Council seeks public comment on Task 3 (Stakeholder Engagement) of the proposed contract with 

Transpo Group USA, Inc., related to the Whatcom County ADA plan for public rights-of-way (related 

proposed contract filed under AB2019-319)

SUMMARY STATEMENT OR LEGAL NOTICE LANGUAGE:

Council seeks public comment on Task 3 (Stakeholder Engagement) of the proposed contract with 

Transpo Group USA, Inc., related to the Whatcom County ADA plan for public rights-of-way (related 

proposed contract filed under AB2019-319)

HISTORY OF LEGISLATIVE FILE

Action:  Sent To:  Date:  Acting Body:  

Attachments: Hearing Notice

Enactment #:

Enactment Date:

Final Action:

Page 1Whatcom County Printed on 6/12/2019

414



PUBLIC HEARING NOTICE 

 
Whatcom County Council will have a public hearing on the following at its June 18, 2019, 
meeting, or at a later date: 

PROPOSED SCOPE OF TASK 3, STAKEHOLDER ENGAGEMENT, OF THE CONTRACT 
WITH TRANSPO GROUP USA, INC., RELATED TO THE WHATCOM COUNTY ADA PLAN 
FOR PUBLIC RIGHTS-OF-WAY (AB2019-319):  Council is seeking public comment 
specifically on Task 3 of the contract, which includes the following language:  
  
Task 3 - Stakeholder Engagement Support:  In order to support the development 
of the ADA transition plan and provide a robust and inclusive outreach process, the 
consultant will assist the County in the following areas:  
  
3.1  Materials and Support for General Public Outreach:  Transpo will support the 
County in developing a project landing page on the County website and 
materials/maps/postcards that can be posted to the website and used for outreach 
events. Transpo will coordinate with the County to schedule and staff up to two 
outreach events to present the project and provide an opportunity for public input. 
These events can occur on the same day or different days and can include general public 
outreach activities. Transpo will present to the County Council the Final ADA Transition 
Plan, including presentation to Council at the preceding hearing. Also support County 
staff at two County Council meetings (with option for third meeting if needed) to provide 
updates and present the draft and final plans. 
 

3.2  Online Public Survey:  Transpo will develop with support from the County's staff 
an online public survey that is ADA accessible that also provides opportunities for public 
comment. This will be done using third-party survey software accessed via an external 
link on the County's website; however, no live streaming of events or question 
responses will be provided. This on-line survey will be open to the public for one month 
with comment collected during that time. Graphics developed under task 3.1 above will 
also be provided in electronic format for inclusion in the online survey. The online 
survey and other County supported outreach can help us recruit participants for a 
targeted focus group. 
 
3.3  Targeted Focus Group and Advisory Committee:  Focus groups can provide a 
deeper understanding of the factors the disabled community finds important for updating 
pedestrian areas in the County, as well as a better understanding of the main barriers 
in pedestrian areas. 
 
3.4  County will assist Transpo in holding two one-hour focus group meeting at an 
accessible location. Support from Transpo will include development of materials and on-
site facilitation. Participants will be recruited through County contacts including ADA 
community groups, groups representing senior citizens, those expressing an interest in 
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participating from the online public meeting, and comment forms. 
 
Council discussed the above at its June 4 meeting.   Public documents are available for 
review in the Council Office, 311 Grand Avenue, Bellingham, and 
at www.co.whatcom.wa.us/council.  Meetings are in the Council Chambers, same address, 
at 7:00 p.m., unless otherwise announced. The Council Chambers is handicapped 
accessible.   People with special needs or disabilities who will be attending this meeting are 
asked to please contact our office (360-778-5010 or 800-676-6757) at least 96 hours in 
advance, so that we may make any needed accommodations.  If interpretive services or 
transportation is needed, please call more than two days ahead of time. 
 
Dated June 5 
 
WHATCOM COUNTY COUNCIL 
WHATCOM COUNTY, WASHINGTON 
Rud Browne Dana Brown-Davis 
Council Chair Clerk of the Council 
 
Publish June 8 
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 Page 1 

PROPOSED BY: BROWNE 1 

INTRODUCTION DATE: May 21, 2019  2 

 3 

ORDINANCE NO. ________ 4 

 5 

AMENDING WHATCOM COUNTY CHARTER SECTIONS  6 

4.20 (QUALIFICATIONS) AND 6.90 (ILLEGAL CONTRACTS)  7 

  8 

WHEREAS, the Whatcom County Charter Section 4.20 currently reads “Each County 9 

officer holding an elective office shall be, at the time of his appointment” [Emphasis 10 

added]; and  11 

 12 

WHEREAS, the Whatcom County Charter Section 6.90 currently reads “Except as 13 

otherwise provided by ordinance, any contract in excess of an appropriation shall be null 14 

and void; and any officer, agent or employee of the County knowingly responsible shall be 15 

personally liable to anyone damaged by his action” [Emphasis added]; and  16 

 17 

WHEREAS, the citizens of Whatcom County overwhelming support equal rights and 18 

recognition for women; and 19 

 20 

WHEREAS, Section 8.23 (Amendments by the County Council) of the County 21 

Charter states: “The County Council by unanimous vote of the entire Council may effect 22 

amendments to the language of the Charter where the passage of time has rendered 23 

language moot or obsolete. Such changes shall be made by ordinance, and have a public 24 

hearing”.   25 

 26 

NOW, THEREFORE, BE IT RESOLVED, that Section 4.20 and Section 6.90 of the 27 

County Charter shall be amended as detailed in the attached Exhibit A; and 28 

 29 

 30 

ADOPTED this          day of                 , 2019. 31 

 32 

       WHATCOM COUNTY COUNCIL 33 

ATTEST:      WHATCOM COUNTY, WASHINGTON 34 

 35 

 36 

Dana Brown-Davis, Clerk of the Council  Rud Browne, Council Chair 37 

 38 

 39 

WHATCOM COUNTY EXECUTIVE 40 

APPROVED AS TO FORM:    WHATCOM COUNTY, WASHINGTON 41 

     42 

   43 

 44 

Civil Deputy Prosecutor    Jack Louws, County Executive 45 

        46 

       (    ) Approved (    ) Denied 47 

  48 

       Date Signed: _______________________ 49 

  50 
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 Page 2 

EXHIBIT A  1 

(redline/strikeout version) 2 

Section 4.20 Qualifications. 3 

Each County officer holding an elective office shall be, at the time of her or his appointment or 4 

election and at all times while holding office, a citizen of the United States and a resident and 5 

registered voter of Whatcom County and councilmembers shall be residents of the districts 6 

which they represent. Any change in the boundaries of the councilmember’s district which shall 7 

cause that member to be no longer a resident of the district which that councilmember represents 8 

shall not disqualify that councilmember from holding office during the remainder of the term for 9 

which that councilmember was elected or appointed. (Amended by referendum 1986; Amended 10 

by Ord. 2005-075 Exh. A). 11 

Section 6.90 Illegal Contracts. 12 

Except as otherwise provided by ordinance, any contract in excess of an appropriation shall be 13 

null and void; and any officer, agent or employee of the County knowingly responsible shall be 14 

personally liable to anyone damaged by her or his action. The County Council when requested to 15 

do so by the County Executive may adopt an ordinance permitting the County to enter into 16 

contracts requiring the payment of funds from appropriations of subsequent budget cycles, but 17 

real property shall not be leased to the County for more than one year, unless it is included in a 18 

capital budget appropriation ordinance. (Amended by ballot measure 1997 [refer to Ord. 97-19 

042]; Amended by Ord. 2005-075 Exh. A). 20 

  21 
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EXHIBIT A  1 

(clean version) 2 

 3 

Section 4.20 Qualifications. 4 

Each County officer holding an elective office shall be, at the time of her or his appointment or 5 

election and at all times while holding office, a citizen of the United States and a resident and 6 

registered voter of Whatcom County and councilmembers shall be residents of the districts 7 

which they represent. Any change in the boundaries of the councilmember’s district which shall 8 

cause that member to be no longer a resident of the district which that councilmember represents 9 

shall not disqualify that councilmember from holding office during the remainder of the term for 10 

which that councilmember was elected or appointed. (Amended by referendum 1986; Amended 11 

by Ord. 2005-075 Exh. A). 12 

 13 

Section 6.90 Illegal Contracts. 14 

Except as otherwise provided by ordinance, any contract in excess of an appropriation shall be 15 

null and void; and any officer, agent or employee of the County knowingly responsible shall be 16 

personally liable to anyone damaged by her or his action. The County Council when requested to 17 

do so by the County Executive may adopt an ordinance permitting the County to enter into 18 

contracts requiring the payment of funds from appropriations of subsequent budget cycles, but 19 

real property shall not be leased to the County for more than one year, unless it is included in a 20 

capital budget appropriation ordinance. (Amended by ballot measure 1997 [refer to Ord. 97-21 

042]; Amended by Ord. 2005-075 Exh. A). 22 

 23 
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1
2

PROPOSED BY: SHERIFF’S OFFICE3
INTRODUCTION DATE:  JUNE 4, 20194

5
ORDINANCE NO. ________6

7
SUSPENDING WHATCOM COUNTY CODE 1.28 TO UPDATE THE CORRECTIONAL 8

FACILITIES OPERATIONAL STANDARDS9
10
11

WHEREAS, in 1977, chapter 70.48 RCW, the City and County Jails Act, was initially 12
adopted; and13

14
WHEREAS, in 1979, the Washington State Correctional Facilities Standards were 15

developed by the Corrections Standards Board  and codified in Title 289 of the Washington 16
Administrative Code (WAC) as a guide to counties and cities to satisfy the mandates under 17
the Act; and 18

19
WHEREAS, in 1987, a new section, RCW 70.48.071, was added to chapter 70.48 20

RCW that specifically mandated that “units of local government that own or operate adult 21
correctional facilities shall, individually or collectively, adopt standards for the operation of 22
those facilities no later than January 1, 1988…”; and 23

24
WHEREAS, to comply with RCW 70.48.071, the Whatcom County Council adopted25

the standards in Title 289 WAC by enacting Ordinance No. 87-85 in December 1987, later 26
codified as Whatcom County Code (WCC) 1.28 - Standards for Correctional Facilities; and27

28
WHEREAS, in 2006, Title 289 WAC was decodified without replacement as it was29

obsolete and the Corrections Standards Board ceased to exist; and 30
31

WHEREAS, the identical standards in Whatcom County Code (WCC) 1.28 are 32
likewise obsolete; and 33

34
WHEREAS, RCW 70.48.071 authorizes the County to establish operational standards35

for its own correctional facilities in either its code, through the correctional facilities 36
department policies and standards, or a combination thereof; and37

38
WHEREAS, the Whatcom County Sheriff’s Office correctional facility operational 39

standards are collectively established through various documents, including, but not limited 40
to, written general policies, corrections bureau operational policies and procedures, medical 41
policies and procedures, the Sheriff’s Office Rules and Regulations Manual, and the Uniform 42
Building Code; and 43

44
WHEREAS, the Whatcom County Council deems it necessary to suspend WCC 1.28 45

for up to twelve (12) months to provide adequate time  for the Law and Justice Committee 46
and the County Council to review the correctional facilities operational standards and 47
proposals.48

49
50
51
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NOW, THEREFORE, BE IT ORDAINED by the Whatcom County Council that WCC 1
1.28 is hereby suspended in its entirety for up to twelve (12) months, and that the 2
Whatcom County Sheriff’s Office correctional facility operational standards, as described 3
above, are hereby temporarily adopted in place of WCC 1.28. 4

5
BE IT FINALLY ORDAINED that the following notation shall be included in the 6

County Code in place of WCC 1.28:7
8

Whatcom County Code Chapter 1.28 is temporarily suspended for up to twelve (12) 9
months, beginning July 8, 2019.   The Whatcom County Sheriff’s Office correctional facility 10
operation standards, as collectively established through various documents, including, but 11
not limited to, written general policies, corrections bureau operational policies and 12
procedures, medical policies and procedures, the Sheriff’s Office Rules and Regulations 13
Manual, and the Uniform Building Code, are temporarily adopted in its place.14

15
ADOPTED this         day of ___________, 2019.16

17
18

WHATCOM COUNTY COUNCIL19
ATTEST: WHATCOM COUNTY, WASHINGTON20

21
22

Dana Brown-Davis, Clerk of the Council Rud Browne, Council Chair23
24
25

APPROVED AS TO FORM: WHATCOM COUNTY, WASHINGTON26
27
28
29

Civil Deputy Prosecutor Jack Louws, County Executive30
31

(    ) Approved (    ) Denied32
33
34

Date Signed: _______________________35
36
37
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WHATCOM COUNTY Mark Personius, AICP 
Planning & Development Services Director 
5280 Northwest Drive  
Bellingham, WA  98226-9097   
360-778-5900, TTY 800-833-6384  
360-778-5901 Fax 

 
Memorandum 

 

TO: County Council 
 Jack Louws, County Executive 

FROM: Cliff Strong, Senior Planner 

THROUGH: Mark Personius, Director 

DATE: May 20, 2019 

SUBJECT:  Tree Canopy Permit Procedure and SMP CAO Reference Update Amendments (PLN2019-
00012) 

Attached for your review and action are some proposed amendments to the Whatcom County Code. 

The first set deals with clarifying what type of permit is needed to remove trees within the Lake 
Whatcom Watershed and the Water Resource Protection overlay districts1. In 2012 Council adopted 
tree canopy retention regulations as part of its strategy to manage stormwater in these sensitive areas. 
The regulations require that a certain amount of canopy be retained on each lot, though allows for 
removal if mitigated (i.e., by planting new trees). Canopy retention is monitored through the 
requirement to apply for a tree removal permit. Through the proposed amendments, staff is attempting 
to clarify what permits are needed to avoid any misinterpretation or confusion. The proposed 
amendments do not change the intent or operation of any existing tree canopy retention regulations. 

The second amendment is a follow up from the 2018 Code Scrub, in which Council adopted one 
definition of “hazard tree” to replace four different ones found in various sections of the code. One of 
those amended definitions was in the Critical Areas Ordinance (CAO). As you know, the CAO is adopted 
by reference into our Shoreline Master Program (SMP). Thus, amending the CAO requires an 
amendment to the SMP for it to take effect in the shoreline jurisdiction. This is what the second 
proposed amendment does: It amends the SMP to adopt the recently amended CAO and directs PDS to 
submit it to the Department of Ecology for their review and approval.  

Please review the attached staff report, ordinance, and amendments for more detailed information. 

1 Such regulations only apply in the Lakes Padden, Samish, and Whatcom watersheds, not countywide. 
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Whatcom County 
 Planning & Development Services 

Staff Report 
 

Tree Canopy Permit Procedure and SMP CAO Reference 
Update Amendments  

 
 

I. File Information 
File # PLN2019-00012 

File Name: Tree Canopy Permit Procedure and Shoreline Master Program Critical Areas Ordinance 
Reference Update Amendments 

Applicants:  Whatcom County Planning and Development Services (PDS) 

Summary of Request:  Proposed amendments to Whatcom County Code Titles 20 (Chapters 20.51 and 
20.71) pertaining to tree removal permit procedures and 23 (Chapter 23.110) updating the referenced 
Critical Areas Ordinance (CAO) 

Location: Countywide. 

II. Recommendation  
The Planning Commission recommends that the County Council adopt the proposed amendments, as 
does Planning and Development Services. The amendments are necessary to add clarity to existing 
regulations pertaining to tree canopy retention within Lake Whatcom, Lake Samish, and Lake Padden 
watersheds and implementing the hazard tree definition approved through ORD2019-013 within the 
shoreline jurisdiction. 

III. Background 
Tree Retention 
On October 12, 2016, Council adopted ordinance 2016-045, which adopted the Department of Ecology 
stormwater manual (with modified applicability thresholds) to better manage stormwater, promote the 
use of Low Impact Development, and comply with our NPDES Phase II permit.  The ordinance also 
amended the tree protection regulations for our sensitive watersheds (Lakes Whatcom, Padden, and 
Samish) in an effort to better manage stormwater runoff (retaining trees helps retain and infiltrate 
stormwater).  

Staff has recently identified that those regulations for tree canopy management are not as clear as they 
could be on how an applicant applies for tree removal within the regulated watersheds. Specifically, 
subsection (1) of both WCC 20.51.430 and 20.71.354 read: 

(1) Permit Required for Removal of Trees. No person, directly or indirectly, shall remove any 
significant tree(s) on any property within the Lake Padden and Lake Samish watersheds, or any 
tree(s) in the public right-of-way, without first obtaining a tree removal permit as provided in 
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this section, unless the activity is exempted below; provided the tree is not located within the 
shoreline jurisdiction or within a critical area or a critical area buffer: [emphasis added] 
(a) Removal of any hazard trees considered an emergency within the definition of “hazard tree” 

in Chapter 20.97 WCC. Within 30 days after the emergency is abated the landowner shall 
submit photo documentation with a form provided by Whatcom County. 

(b) Pruning and maintenance of trees of up to 25 percent of the foliage. 

The clause, “provided the tree is not located within the shoreline jurisdiction or within a critical area or a 
critical area buffer,” was intended to mean that trees located in these areas must apply for permits as 
specified in WCC Title 23 (Shoreline Master Program) or Chapter 16.16 (Critical Areas Ordinance). 
However, we recognize that it could be read to mean that trees located in those areas are exempt from 
regulation. Staff would therefore like to correct and clarify this and proposes the amendments shown in 
Exhibit A, Items 1 & 2. 

A Tale of Two CAOs 
As you know, any amendments of the SMP regulations must be sent to and approved by the 
Department of Ecology (Ecology) before they can take effect.  After the 2017 CAO update, staff 
forwarded Council’s adoption of it to Ecology for review and approval. During that time, from December 
5, 2017 to May 2, 2019, Whatcom County has had two CAOs: the 2017 version for use outside of the 
shoreline jurisdiction and the 2005 version for use inside the shoreline jurisdiction.  

On April 19, 2019, Whatcom County received notification from Ecology approving the date change for 
the referenced CAO from the 2005 CAO to the 2017 CAO, which will become effective on May 3, 2019. 
As of that date we will revert to having only one CAO to be applicable countywide. Recognize, however, 
that every time we amend the CAO we may again have two versions until the amendments are 
approved by Ecology and the reference date in the SMP is again updated. 

This is the case with the hazard tree definition. In the recent 2018 Code Scrub (ORD 2019-013, adopted 
2/12/2019), Council deleted the four different definitions of “hazard tree” from various chapters of the 
code and replaced it with one. In part, the duplicative definition that was found in both the CAO and the 
SMP was removed from the SMP, and the one in the CAO replaced with the new one. Ecology has 
confirmed that, given that the same definition is in the CAO, the deletion from the SMP of the 
duplicative definition is an administrative change and does not require Ecology approval.  However, to 
have the new one apply (via the CAO) within the shoreline jurisdiction, Ecology must again approve an 
SMP amendment to reference the CAO amended on 2/12/2019. Until that time we will have one CAO, 
but within it two definitions of hazard tree: the newer one for use outside the shoreline jurisdiction and 
the older one for use within the shoreline jurisdiction. Thus, staff proposes the amendment shown in 
Exhibit A, Item 3, which would adopt the 2/12/2019 CAO into the SMP. 

IV. Code Amendments   
The proposed code amendments are shown in Exhibit A. Please refer to that attachment. 

V. Comprehensive Plan Evaluation  
The proposed amendments are consistent with the Comprehensive Plan’s following goal and policies 
regarding stormwater management: 

Goal 10H: Protect water resources and natural drainage systems by controlling the quality and 
quantity of stormwater runoff. 
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Policy 10H-1: Manage stormwater runoff to minimize surface water quality and quantity impacts and 
downstream impacts on channel morphology, property owners, and aquatic species and 
habitats. 

Policy 10H-2: Maintain or enhance, when appropriate, natural drainage systems and natural water 
storage sites in order to better protect water quality, moderate water quantity, 
minimize environmental degradation, and reduce public costs.  

Policy 10H-3: Limit the alteration of natural drainage systems and natural water storage sites without 
mitigating measures. Such measures should not degrade water quality or fish and 
wildlife habitat and should not increase hazards to the community.  

Policy 10H-5: Evaluate the role of watersheds in the maintenance of water quality and quantity and 
determine what cumulative impacts development activity may have on watershed 
hydrology.  

Policy 10H-6: Develop specific stormwater management programs for each drainage basin within the 
county's jurisdiction that may be impacted by urban levels of development. Recognize 
the Lake Whatcom Watershed, Lake Samish, and Drayton Harbor as high priorities in 
this effort. Coordinate efforts with the Lake Whatcom Policy Group, the various shellfish 
protection districts, and other watershed management entities. 

Policy 10H-8: Strongly incentivize the use of low impact development strategies. Minimize the amount 
of impervious surface whenever practicable by using natural engineering design 
methods such as the use of open, grassed, street swales and rain gardens instead of 
curbs and gutters. Where feasible, encourage alternate surfacing options and other 
techniques associated with low impact development (see Glossary).  

Policy 10H-9: Develop and administer stormwater management standards as required by the NPDES 
Phase II Permit. 

Policy 10H-11: Place a high priority on integrating impervious surface reduction incentives into policies, 
regulations, and standards. 

Policy 10H-12: Develop and implement comprehensive stormwater management programs and 
strategies designed to address runoff from all private and public developments and 
facilities within regulated and sensitive watersheds. 

1. Implement the Western Washington Phase II Municipal Stormwater Permit as part 
of the National Pollutant Discharge Elimination System (NPDES) Program. 
Incorporate watershed considerations into the development of a comprehensive 
stormwater management strategy for designated areas.  

2. Review Stormwater Special Districts Standards, Watershed Protection Districts, and 
other related codes that address runoff treatment from potentially polluting 
surfaces for their applicability to other sensitive watersheds with the Technical 
Advisory Committee and other appropriate agencies. Coordinate efforts for ongoing 
monitoring and evaluation within the sensitive watersheds and NPDES areas. 

3. Amend subdivision, zoning, and other land use regulations and design standards to 
encourage that land use activities minimize the amount of impervious surface.  

5. Focus on the Lake Whatcom watershed as a high priority in developing a 
stormwater management program. Develop a stormwater management plan that 
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achieves a uniform level of protection throughout the Lake Whatcom watershed. 
Ensure coordination and communication with the public and affected jurisdictions, 
such as the Lake Whatcom Water and Sewer District, the Sudden Valley Community 
Association, and the City of Bellingham. 

6. Ensure existing stormwater standards are adequately enforced within Stormwater 
Special Districts, Watershed Protection Districts, and the NPDES areas. 

VI. Proposed Findings of Fact and Reasons for Action 
Staff recommends the following findings of fact and reasons for action be adopted: 

1. Whatcom County Planning and Development Services has submitted an application to amend 
Whatcom County Code Titles 20 (Chapters 20.51 and 20.71), 16 (Chapter 16.16), and 23 (Chapter 
23.110) pertaining to hazard trees. 

2. A determination of non-significance (DNS) was issued under the State Environmental Policy Act 
(SEPA) on May 2, 2019, 2018. 

3. Notice of the subject amendment was submitted to the Washington State Department of Commerce 
on April 29, 2019. 

4. The Planning Commission held a public hearing on the proposed amendments on May 9, 2019, 
notice of which was published in the Bellingham Herald. 

5. The Planning Commission recommended approval of the amendments. 

6. The County Council held a public hearing on the proposed amendments on June 18, 2019, notice of 
which was published in the Bellingham Herald. 

7. The proposed amendments are consistent with the Comprehensive Plan’s goal 10H and its policies 
regarding stormwater management. 

8. The proposed amendments are necessary to implement the Council’s intent to protect significant 
trees and tree canopy within our Watershed Resource Protection Overlay districts (Lakes Whatcom, 
Padden, and Samish) as part of the County’s stormwater management strategy and comply with the 
County’s NPDES Phase II permit. 

VII. Proposed Conclusions  
1. The amendments are in the public interest. 

2. The amendments are consistent with the Whatcom County Comprehensive Plan. 

VIII. Attachments 
1. Draft Ordinance 

2. Exhibit A – Proposed Code Amendments  

487



PROPOSED BY: ____________ 
INTRODUCTION DATE:____________ 

 
ORDINANCE NO. ______________ 

 
PROPOSED AMENDMENTS TO WHATCOM COUNTY CODE TITLES 20 (CHAPTERS 20.51 AND 20.71) 
PERTAINING TO TREE REMOVAL PERMIT PROCEDURES AND 23 (CHAPTER 23.10) UPDATING THE 

REFERENCED CRITICAL AREAS ORDINANCE  

 WHEREAS, Whatcom County Planning and Development Services has proposed amendments to 
Whatcom County Code Titles 20 and 23; and, 

 WHEREAS, Whatcom County Council adopted ORD2019-013 on February 12, 2019 which 
amended various sections of the Whatcom County Code to improve implementation of the County 
Code. Included in these amendments were clarifications to tree canopy retention requirements in Lake 
Whatcom, Lake Samish, and Lake Padden watersheds and creating a single definition of hazard tree in 
Title 20, Chapter 16.16 (Critical Area Ordinance) and removing a duplicate definition in Title 23; and 

 WHEREAS, the Whatcom County Council reviewed and considered Planning Commission 
recommendations, staff recommendations, and public comments on the proposed amendments; and 

 WHEREAS, the County Council hereby adopts the following findings of fact: 

FINDINGS OF FACT 

1. Whatcom County Planning and Development Services has submitted an application to amend 
Whatcom County Code Titles 20 (Chapters 20.51 and 20.71) pertaining to tree removal permit 
procedures and 23 (Chapter 23.110) updating the referenced Critical Areas Ordinance. 

2. A determination of non-significance (DNS) was issued under the State Environmental Policy Act 
(SEPA) on May 2, 2019, 2018. 

3. Notice of the subject amendment was submitted to the Washington State Department of Commerce 
on April 29, 2019. 

4. The Planning Commission held a public hearing on the proposed amendments on May 9, 2019, 
notice of which was published in the Bellingham Herald. 

5. The Planning Commission recommended approval of the amendments. 

6. The County Council held a public hearing on the proposed amendments on June 18, 2019, notice of 
which was published in the Bellingham Herald. 

7. The proposed amendments are consistent with the Comprehensive Plan’s goal 10H and its policies 
regarding stormwater management. 

8. The proposed amendments are necessary to implement the Council’s intent to protect significant 
trees and tree canopy within our Watershed Resource Protection Overlay districts (Lakes Whatcom, 
Padden, and Samish) as part of the County’s stormwater management strategy and comply with the 
County’s NPDES Phase II permit. 

CONCLUSIONS 

1. The amendments to the development regulations are in the public interest. 
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2. The amendments are consistent with the Whatcom County Comprehensive Plan. 

 
NOW, THEREFORE, BE IT ORDAINED by the Whatcom County Council that: 

Section 1. Amendments to the Whatcom County Code are hereby adopted as shown in Exhibit A.  

Section 2. The Director of Planning and Development Services will forward the amendment to 
Chapters 23.10 to the Department of Ecology for review and approval pursuant WAC 173-26-100. 

ADOPTED this ________ day of ______________, 2019. 

 

WHATCOM COUNTY COUNCIL 
WHATCOM COUNTY, WASHINGTON 
 
ATTEST:   
 
 
 
Dana Brown-Davis, Council Clerk   Rud Browne, Council Chair 
 
 
APPROVED as to form:     (  ) Approved     (  ) Denied 
 
 
   
Civil Deputy Prosecutor     Jack Louws, Executive 
 
       Date:    ______________________ 
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Exhibit A: Tree Canopy Retention Permit 
Procedures and Shoreline Management Plan 
CAO Reference Date Change Amendments 
Proposed amendments to Whatcom County Code Titles 20 (Chapters 20.51 and 
20.71) pertaining to tree retention and 23 (Chapter 23.10) adopting the February 
12, 2019 into the Shoreline Master Program by reference 

1. Amend Title 20 (Zoning), Chapter 20.51 (Lake Whatcom Watershed 
Overlay District), as follows: 

20.51.430 Tree removal not associated with development activity. 
(1) Permit Required for Removal of Trees. No person, directly or indirectly, shall remove any significant 

tree(s) on any property within the Lake Whatcom watershed, or any tree(s) in the public right-of-
way, without first obtaining the aappropriate tree removal permit as provided in this section, unless 
the activity is exempted below; provided the tree is not located within the shoreline jurisdiction or 
within a critical area or a critical area buffer: 
(a) Removal of any hazard trees considered an emergency within the definition of “hazard tree” in 

Chapter 20.97 WCC. Within 30 days after the emergency is abated the landowner shall submit 
photo documentation with a form provided by Whatcom County. 

(b) Pruning and maintenance of trees of up to 25 percent of the foliage. 
(2) Removal of trees located within the shoreline jurisdiction or within a critical area or a critical area 

buffer may be subject to additional regulations pursuant to WCC Title 23 (Shoreline Master 
Program) or Chapter 16.16 (Critical Areas Ordinance). Where additional regulations conflict the 
more stringent regulation shall apply. 

(2)(3) Tree Removal Permit Application. The department of planning and development services shall 
establish and maintain a tree removal permit application, which shall at At a minimum require the 
following to shall be submitted by the applicant: 
(a) A complete permit application.  
(a)(b) A sketch for this purpose may be prepared by the homeowner or other lay person and 

shall depict: 
(i) The approximate location of significant trees, indicating those to be removed; 
(ii) The species and canopy area (as determined pursuant to WCC 20.51.440(4)); 
(iii) The location of structures, driveways, access ways, and known easements. 

(b)(c) Canopy calculations (existing and proposed). 
(d) For required replacement trees, a planting plan showing location, species, and 20-year canopy 

area of the new trees in accordance to standards set forth in WCC 20.51.440(4) for calculating 
20-year canopy coverage. 

(c)(e) Other information as required by the applicable permit application. 
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(4) Tree Removal Permit Application Procedure and Appeals. Applicants requesting to remove any 
significant trees must submit a completed permit application on a form provided by the county.  
(a) Applicable permit 

(i) The permit application to remove trees within the shoreline jurisdiction is a shoreline permit 
(WCC Title 23). 

(ii) The permit application to remove trees within a critical area or a critical area buffer is a 
notification of activity (WCC 16.16.235). 

(iii) The permit application to remove trees in areas outside of (a) or (b) is a tree removal 
permit. 

(d)(b) The county shall review the application within 21 calendar days and either approve, 
approve with conditions or modifications, deny the application, or request additional 
information. Any decision to deny the application shall be in writing along with the reasons for 
the denial and the appeal process. 

(c) The removal shall be completed within one year from the date of permit approval. 
(e) The decision of the director is appealable pursuant to WCC 22.05.160 (Appeals). 
(f)(d) Time Limit. The removal shall be completed within one year from the date of permit 

approval. 
(3)(5) Tree Removal Allowances. With a tree removalan appropriate permit, any property owner may 

remove up to 35 percent or 5,000 square feet, whichever is greater, and as measured cumulatively, 
of the existing canopy area of on-site significant trees on their property; provided, that: 
(a) There is no active application for development activity for the site; and 
(a)(b) No other Whatcom County regulation is more restrictive; and 
(b)(c) The tree(s) were not required to be retained or planted as a condition of previous 

development activity. 
(4)(6) Removal of Hazard Trees. Any property owner seeking to remove any number of significant 

trees not considered an emergency pursuant to subsection (1) of this section must submit a tree risk 
assessment using an approved Whatcom County method prepared by a qualified professional; 
provided, that removal of hazard trees in critical areas or their buffers shall be in accordance with 
the requirements of Chapter 16.16 WCC. 

(5)(7) Penalties and Enforcement. Removal of significant trees without obtaining a tree removalthe 
appropriate permit may be subject to replacement at a ratio of three trees for each tree removed 
without a valid permit. Failure to replace removed significant trees may be subject to a fine as 
determined under Chapter 20.94 WCC.  

2. Amend Title 20 (Zoning), Chapter 20.71 (Water Resource Protection 
Overlay District), as follows: 

20.71.354 Tree removal not associated with development activity. 
(1) Permit Required for Removal of Trees. No person, directly or indirectly, shall remove any significant 

tree(s) on any property within the Lake Padden and Lake Samish watersheds, or any tree(s) in the 
public right-of-way, without first obtaining the appropriate a tree removal permit as provided in this 
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section, unless the activity is exempted below; provided the tree is not located within the shoreline 
jurisdiction or within a critical area or a critical area buffer: 
(a) Removal of any hazard trees considered an emergency within the definition of “hazard tree” in 

Chapter 20.97 WCC. Within 30 days after the emergency is abated the landowner shall submit 
photo documentation with a form provided by Whatcom County. 

(b) Pruning and maintenance of trees of up to 25 percent of the foliage. 
(2) Removal of trees located within the shoreline jurisdiction or within a critical area or a critical area 

buffer may be subject to additional regulations pursuant to WCC Title 23 (Shoreline Master 
Program) or Chapter 16.16 (Critical Areas Ordinance). Where additional regulations conflict the 
more stringent regulation shall apply. 

(2)(3) Tree Removal Permit Application. The Department of Planning and Development Services shall 
establish and maintain a tree removal permit application, which shall aAt a minimum require the 
following to shall be submitted by the applicant: 
(a) A complete permit application.  
(a)(b) A sketch for this purpose may be prepared by the homeowner or other lay person and 

shall depict: 
(i) The approximate location of significant trees, indicating those to be removed; 
(ii) The species and canopy area (as determined pursuant to WCC 20.51.440(4)); 
(iii) The location of structures, driveways, access ways, and known easements. 

(b)(c) Canopy calculations (existing and proposed). 
(d) For required replacement trees, a planting plan showing location, species, and 20-year canopy 

area of the new trees in accordance to standards set forth in WCC 20.71.356(4) for calculating 
20-year canopy coverage. 

(c)(e) Other information as required by the applicable permit application. 
(4) Tree Removal Permit Application Procedure and Appeals. Applicants requesting to remove any 

significant trees must submit a completed permit application on a form provided by the county.  
(a) Applicable permit 

(i) The permit application to remove trees within the shoreline jurisdiction is a shoreline permit 
(WCC Title 23). 

(ii) The permit application to remove trees within a critical area or a critical area buffer is a 
notification of activity (WCC 16.16.235). 

(iii) The permit application to remove trees in areas outside of (a) or (b) is a tree removal 
permit. 

(d)(b) The county shall review the application within 21 calendar days and either approve, 
approve with conditions or modifications, deny the application, or request additional 
information. Any decision to deny the application shall be in writing along with the reasons for 
the denial and the appeal process. 

(c) The removal shall be completed within one year from the date of permit approval. 
(e)(d) The decision of the director is appealable pursuant to WCC 22.05.160. 
(f) Time Limit. The removal shall be completed within one year from the date of permit approval. 

492

https://www.codepublishing.com/WA/WhatcomCounty/%23!/WhatcomCounty20/WhatcomCounty2097.html%2320.97
https://www.codepublishing.com/WA/WhatcomCounty/%23!/WhatcomCounty20/WhatcomCounty2051.html%2320.51.440
https://www.codepublishing.com/WA/WhatcomCounty/%23!/WhatcomCounty20/WhatcomCounty2071.html%2320.71.356
https://www.codepublishing.com/WA/WhatcomCounty/%23!/WhatcomCounty22/WhatcomCounty2205.html%2322.05.160


(3)(5) Tree Removal Allowances. With a tree removalthe appropriate permit, any property owner may 
remove up to 35 percent or 5,000 square feet, whichever is greater, and as measured cumulatively, 
of the existing canopy area of on-site significant trees on their property; provided, that: 
(a) There is no active application for development activity for the site; and 
(a)(b) No other Whatcom County regulation is more restrictive; and 
(b)(c) The tree(s) were not required to be retained or planted as a condition of previous 

development activity. 
(4)(6) Removal of Hazard Trees. Any property owner seeking to remove any number of significant 

trees not considered an emergency pursuant to subsection (1) of this section must submit a tree risk 
assessment using an approved Whatcom County method prepared by a qualified professional; 
provided, that removal of hazard trees in critical areas or their buffers shall be in accordance with 
the requirements of Chapter 16.16 WCC. 

(5)(7) Penalties and Enforcement. Removal of significant trees without obtaining a tree removalthe 
appropriate permit may be subject to replacement at a ratio of three trees for each tree removed 
without a valid permit. Failure to replace removed significant trees may be subject to a fine as 
determined under Chapter 20.94 WCC.  

3. Amend the Shoreline Master Program (WCC Title 23) to adopt the February 
12, 2019, CAO, as follows: 

23.10.060 References to plans, regulations or information sources.  
A. The Whatcom County Critical Areas Ordinance, WCC Chapter 16.16 (as most recently amended by 
Ordinance No. 2017-0772019-013, dated December 5February 12, 20197), is hereby adopted in whole 
as a part of this program, except that the permit, nonconforming use, appeal and enforcement 
provisions of the critical areas ordinance , WCC 16.16.270 (Reasonable Use Exceptions), 16.16.273 
(Variances), 16.16.275 (Nonconforming Uses/Buildings), 16.16.280 (Appeals), and through 16.16.285 
(Penalties and Enforcement) WCC 16.16.270 through 16.16.285) shall not apply within shoreline 
jurisdiction. All references to the critical areas ordinance (CAO), Chapter 16.16.WCC, are for this specific 
version. 
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PROPOSED BY:        
INTRODUCTION DATE:  JUNE 18, 2019  

 
ORDINANCE NO.    

(AN INTERIM ORDINANCE OF WHATCOM COUNTY, WASHINGTON) 

 
IMPOSING AN INTERIM MORATORIUM ON THE ACCEPTANCE AND PROCESSING 
OF APPLICATIONS AND PERMITS FOR NEW OR EXPANDED FACILITIES IN THE 

CHERRY POINT URBAN GROWTH AREA THE PRIMARY PURPOSE OF WHICH 
WOULD BE THE SHIPMENT OF UNREFINED FOSSIL FUELS NOT TO BE 

PROCESSED AT CHERRY POINT 

 
WHEREAS, on July 12, 2016, the county received a letter from Chairman Ballew 

of the Lummi Business Council which included the statement that they "hope that the 

amendments to the Comprehensive Plan not unfairly impact the current employers 
within Cherry Point."; and 
 

WHEREAS, the County Council previously adopted Title 20-Zoning of Whatcom 
County Code which regulates land use within unincorporated areas of Whatcom County; 
and 

 
WHEREAS, the County Council adopted the Whatcom County Comprehensive 

Plan on May 20, 1997, which contains goals, objectives and policies regarding land use 
compatibility and environmental considerations; and 
 

WHEREAS, the Whatcom County Council recently updated the Whatcom County 
Comprehensive Plan as required by Revised Code of Washington 36.70A; and 
 

WHEREAS, during the Comprehensive Plan review process the Whatcom County 
Council received many individual public comments on fossil fuel transshipment, 
transport, and transfer from Cherry Point related to the protection of the health of 

Whatcom County’s environment, economy, and residents; and 
 

WHEREAS, the County recognizes that the existing refineries have for decades 

been significant shippers of refined fossil fuels such as jet fuel and calcined coke used in 
manufacture of aluminum while providing substantial local employment; and 

 

WHEREAS, the refining of fossil fuels at Cherry Point provides high wage jobs 
which could be lost if the existing refineries were converted to crude oil export facilities; 
and 

 
WHEREAS, the Whatcom County Council has requested the Whatcom County 

Planning Commission review language that would discourage new development  that 

would primarily facilitate  the shipment of unrefined fossil fuels not to be processed or 
consumed at Cherry Point; and 

 

WHEREAS, multiple trains carrying crude oil from the Bakken formation moving 
through the United States and Canada have derailed and exploded causing damage to 
property and the environment, one derailment caused significant fatalities, which is the 

reason regulations must be improved; and 
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WHEREAS, a unit train carrying Bakken crude traveling through Mosier, Oregon, 
on June 3, 2016, derailed and exploded causing damage to property and the Columbia 

River, demonstrating that recently adopted state and federal policies and corporate 
investment intended to reduce the risks associated with oil by rail have proven 
insufficient to protect communities along the rail corridor; and 

 
WHEREAS, the Washington State Department of Natural Resources has 

designated waters adjacent to the Cherry Point Urban Growth Area as an aquatic 

reserve to ensure long-term protection of this unique aquatic environment; and 
 

WHEREAS, the United States recently lifted a ban on the export of crude oil 

from the country, increasing pressure on deep water ports such as Cherry Point to 
develop into crude export terminals; and 
 

WHEREAS, existing refineries at Cherry Point have recently increased their 
ability to accept crude oil by rail by constructing new rail offloading facilities to serve 
the refineries; and 

 
WHEREAS, existing and proposed pipeline facilities have increased, or proposed 

to increase, their capacity to move crude oil, diluted bitumen, and natural gas to Cherry 

Point; and 
 

WHEREAS, Title 20 currently does not explicitly prohibit transshipment, 
transport, and transfer  of unrefined fossil fuels and construction of infrastructure to 
facilitate expanded shipment of unrefined fossil fuels not to be processed at Cherry 

Point; and 
 

WHEREAS, according to the June 27, 2016, Land Capacity Analysis report 

produced by Planning and Development Services, Cherry Point contains only 1,072.6 
acres of developable land that is zoned Heavy Impact Industrial (HII) for the purposes 
of “supplying a reasonable amount of land, commensurate with demand, for the 

location and grouping of heavy impact industrial uses” and to “minimize the scope of 
impacts generated within the HII District and to provide protection for nonindustrial 
districts situated outside thereof…” (WCC 20.68.010); and 

 
WHEREAS, expansion of existing facilities for purposes of shipping unrefined 

fossil fuels not to be processed or consumed at Cherry Point will increase the transport 

of dangerous fuels through our community and increase the risk of possible derailment, 
spills, explosions, and the fallout will pose a serious threat to the community; and  
 

WHEREAS, pursuant to the Washington State Constitution, the general police 
powers granted to counties empower and authorize Whatcom County to adopt land use 
controls to provide for the regulation of land uses within the County and to provide that 

such uses shall be consistent with applicable law; and  
 
WHEREAS, on August 9, 2016, the Whatcom County Council adopted Ordinance 

2016-031, an emergency ordinance imposing a sixty day moratorium on the filing, 
acceptance, and processing of new applications for conversion of land or water, new 
building or structure permits, or other County permits or authorizations in the Cherry 

Point Urban Growth Area for  new or expanded facilities whose purpose is to facilitate 
the increased shipment of unrefined fossil fuels not to be processed or consumed at 
Cherry Point; and 
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WHEREAS, the Whatcom County Council adopted interim measures on 
September 27, 2016 (Ordinance 2016-039), March 21, 2017 (Ordinance 2017-011), 

September 26, 2017 (Ordinance 2017-049), February 27, 2018 (Ordinance 2018-007), 
August 8, 2018 (Ordinance 2018-044), and January 29, 2019 (Ordinance 2019-010), 
prohibiting the filing, acceptance, and processing of new applications for conversion of 

land or water, new building or structure permits, or other County permits or 
authorizations in the Cherry Point Urban Growth Area for new or expanded facilities 
whose purpose is to facilitate the increased shipment of unrefined fossil fuels not to be 

processed or consumed at Cherry Point, unless the applications: 
 
1.  Were filed and complete prior to the effective date of the ordinance and 

vested pursuant to Washington statutes; 
 
2.  Were for building permits for remodels, maintenance, or repairs of existing 

structures where no increased capacity for shipping unrefined fossil fuels not to 
be processed or consumed at Cherry Point would result; or 
 

3.  Were necessary to protect health and safety of the community. 
 
WHEREAS, the County Council finds that extending the moratorium imposed by 

Ordinance 2018-007 is necessary for the protection of public health and safety; and 
 

 WHEREAS, RCW 36.70.790 and RCW 36.70.795 allow for adoption of interim 
official controls as long as a public hearing is held within sixty (60) days of adoption; 
and 

 
 WHEREAS, the Whatcom County Council is scheduled to hold a public hearing 
on this issue on  July 9, 2019, or a later date; and 

 
WHEREAS, the County Council fully recognizes the limits to its authority over 

transportation of certain goods imposed by federal statutes and the US Constitution, 

and finds that this action is within its authority;  
 

NOW, THEREFORE, BE IT ORDAINED that the Whatcom County Council 

adopts the above “WHEREAS” recitals as findings of fact in support of its action as 
required by RCW 36.70A.390  
 

BE IT FURTHER ORDAINED by the Whatcom County Council that an interim 
moratorium is hereby imposed prohibiting the filing, acceptance, and processing of new 
applications for conversion of land or water, new building or structure permits, or other 

County permits or authorizations in the Cherry Point Urban Growth Area for new or 
expanded facilities whose purpose is to facilitate the increased shipment of unrefined 
fossil fuels not to be processed or consumed at Cherry Point, unless the applications: 

 
1.  Were filed and complete prior to the effective date of this ordinance and 
vested pursuant to Washington statutes; 

 
2.  Are for building permits for remodels, maintenance, or repairs of existing 
structures where no increased capacity for shipping unrefined fossil fuels not to 

be processed or consumed at Cherry Point will result; or 
 
3.  Are necessary to protect health and safety of the community. 
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BE IT FURTHER ORDAINED by the Whatcom County Council that this interim 

ordinance shall be effective for not longer than six months following its effective date, 
but may be renewed for one or more six-month periods if subsequent public hearings 
are held and findings of fact are made prior to each renewal.  

 
BE IT FURTHER ORDAINED that if a section, subsection, paragraph, sentence, 

clause, or phrase of this ordinance is declared unconstitutional or invalid for any reason 

by any court of competent jurisdiction; such decision shall not affect the validity of the 
remaining portions of this ordinance, and if the provisions of this ordinance are found to 
be inconsistent with other provisions of the Whatcom County Code, this ordinance shall 

control. 
 

BE IT FURTHER ORDAINED that for the purpose of this ordinance the 

definition of “unrefined fossil fuel” includes but is not limited to all forms of crude oil 
whether stabilized or not; raw bitumen, diluted bitumen, or syncrude; coal; methane 
propane, butane, and other “natural gas” in liquid or gaseous formats excluding those 

that are the byproduct of refinery processes in the Cherry Point UGA; and condensate. 
 
BE IT FINALLY ORDAINED that for the purpose of this ordinance, the 

definition of “facility” includes but is not limited to piers, wharfs, buildings, tank farms, 
pipelines, rail loading and offloading facilities, road spurs, or any other such physical 

infrastructure intended to receive, transfer, or store unrefined fossil fuels;  
 

APPROVED this    day of   , 2019. 

 
ATTEST:      WHATCOM COUNTY COUNCIL 
       WHATCOM COUNTY, WASHINGTON 

 
              
Dana Brown Davis, Clerk of the Council  Rud Browne, Council Chair 

 
 
APPROVED AS TO FORM:    WHATCOM COUNTY EXECUTIVE 

       WHATCOM COUNTY, WASHINGTON 
 
 

              
Civil Deputy Prosecutor    Jack Louws, County Executive  
 

       (     ) Approved (     ) Denied 
        
 

       Date Signed:      
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Introduction 6/18/20191 
PROPOSED BY: COUNTY COUNCIL 2 

INTRODUCTION DATE: JUNE 18, 2019 3 
4 

ORDINANCE NO. ________ 5 
(AN INTERIM ORDINANCE OF WHATCOM COUNTY, WASHINGTON) 6 

7 
 ADOPTING INTERIM ZONING REGULATIONS FOR THE SITING, ESTABLISHMENT, AND 8 

OPERATION OF TEMPORARY HOMELESS FACILITIES  9 
10 

WHEREAS, homelessness continues to be a local, regional and national challenge due to 11 
many social and economic factors; and 12 

13 
WHEREAS, tent and tiny house encampments have become a temporary mechanism for 14 

providing shelter for homeless individuals and families; and 15 
16 

WHEREAS, under RCW 36.01.290 the Washington State Legislature has authorized 17 
religious organizations to host temporary encampments to provide shelter for homeless 18 
individuals on property that these religious organizations own or control; and 19 

20 
WHEREAS, on July 24, 2018, the Whatcom County Council adopted Ordinance 2018-041, 21 

adopting interim regulations for the establishment and operation of temporary homeless facilities 22 
for one year; and 23 

24 
WHEREAS, Ordinance 2018-041 is set to expire on July 24, 2019; and 25 

26 
WHEREAS the County Council finds that extending the interim regulations imposed by 27 

Ordinance 2018-041 is necessary for the protection of public health and safety; and 28 
29 

WHEREAS, the Whatcom County Code does not currently have permanent provisions 30 
addressing the establishment and operation of temporary homeless facilities; and 31 

32 
WHEREAS, interim homeless facility regulations and processing requirements are 33 

necessary to preserve and protect public health and safety and prevent danger to public or 34 
private property; and 35 

36 
WHEREAS, interim zoning controls enacted under RCW 36.70A.390 and/or RCW 37 

36.70.790 are methods by which the County may preserve the status quo so that new plans and 38 
regulations will not be rendered moot by intervening development; and 39 

40 
WHEREAS, RCW 36.70A.390 and RCW 36.70.790 both authorize the enactment of an 41 

interim zoning map, interim zoning ordinance, or interim official control without holding a public 42 
hearing as long as a public hearing is held within at least sixty days of enactment; and 43 

44 
WHEREAS, RCW 36.70A.390 provides that, "A county or city governing body that adopts 45 

a moratorium, interim zoning map, interim zoning ordinance, or interim official control without 46 
holding a public hearing on the propose d moratorium, interim zoning map, interim zoning 47 
ordinance , or interim official control, shall hold a public hearing on the adopted moratorium, 48 
interim zoning map, interim zoning ordinance , or interim official control within at least sixty days 49 
of its adoption , whether or not the governing body received a recommendation on the matter 50 
from the planning commission or department If the governing body does not adopt findings of 51 
fact justifying its action before this hearing, then the governing body shall do so immediately 52 
after this public hearing. A moratorium, interim zoning map, interim zoning ordinance, or interim 53 
official control adopted under this section may be effective for not longer than six months, but 54 
may be effective for up to one year if a work plan is developed for related studies providing for 55 
such a longer period. A moratorium, interim zoning map, interim zoning ordinance, or interim 56 
official control may be renewed for one or more six-month periods if a subsequent public hearing 57 
is held and findings of fact are made prior to each renewal"; and 58 

59 
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WHEREAS, in conformity with the responsibilities of Whatcom County to meet public 1 
health, safety and welfare requirements and provide zoning and land use regulations pursuant to 2 
state law, and the County's authority to regulate land use activity within its corporate limits, the 3 
County intends to develop appropriate public health, safety and welfare requirements and zoning 4 
and land use regulations for the establishment and operation of temporary homeless facilities; 5 
and 6 

  7 
WHEREAS, the County Council has determined it needs additional time to conduct 8 

appropriate research to analyze the effects of the establishment and operation of temporary 9 
homeless facilities; and 10 

  11 
WHEREAS, interim zoning will provide the County with additional time to review and 12 

amend its public health, safety and welfare requirements and zoning and land use regulations 13 
related to the establishment and operation of temporary homeless facilities;  and 14 

  15 
WHEREAS, interim zoning will also allow qualifying religious organizations and registered 16 

not-for-profit, tax exempt 501(c)(3) organizations the opportunity to establish and operate 17 
temporary homeless facilities; and 18 

 19 
WHEREAS, a determination of non-significance (DNS) was issued under the State 20 

Environmental Policy Act (SEPA) on July 3, 2018; and 21 
  22 
WHEREAS, the County Council concludes that the County does have the authority to 23 

establish an interim zoning ordinance and that the County must adopt  interim zoning concerning 24 
the establishment  and operation of temporary homeless facilities to act as a stop- gap measure: 25 
(a) to provide the County with an opportunity to study the issues concerning the establishment   26 
and  operation  of  temporary homeless facilities and  prepare  appropriate revisions to the 27 
County's codes and regulations;  (b) to protect the health, safety, and welfare of the  citizens  of  28 
Whatcom County  by avoiding  and ameliorating  negative  impacts  and  unintended 29 
consequences  of establishing  and operating temporary  homeless facilities  and (c) to avoid 30 
applicants  possibly establishing vested rights contrary to and inconsistent with any revisions the 31 
County may make to its rules and regulations as a result of the County's study of this matter; and 32 
  33 

WHEREAS, the County Council adopts the foregoing as its findings of facts justifying the 34 
adoption of this Ordinance; and 35 
 36 

NOW, THEREFORE, BE IT ORDAINED by the Whatcom County Council that: 37 
 38 

Section 1. Findings of Fact. The County Council adopts the above "WHEREAS" recitals as 39 
findings of fact in support of its action as required by RCW 36. 70A.390 and RCW 36.70.790. 40 
 41 
Section 2. Regulations established. Regulations concerning the establishment and processing 42 
of applications for temporary homeless facilities in unincorporated Whatcom County are 43 
hereby established. Establishing such facilities contrary to the provisions of this ordinance is 44 
prohibited. Administrative Use approvals shall be required for temporary homeless facilities in 45 
the County. Applications for administrative use approvals, land use approvals, or any other 46 
permit or approval, in any way associated with temporary homeless facilities, shall not be 47 
processed, issued, granted, or approved unless in compliance with this ordinance. If a 48 
temporary homeless facility is established in violation of this ordinance or if, after an 49 
administrative use permit is issued for the same, the director of the planning and 50 
development services department determines that the permit holder has violated this 51 
ordinance or any condition of the permit, the temporary homeless facility, its sponsor and 52 
managing agency shall be subject to code enforcement and all activities associated with the 53 
temporary homeless facility shall cease, and the site shall be vacated and restored to its pre-54 
encampment conditions. 55 
 56 
 57 
 58 
 59 
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Section 3. Definitions. The following definitions apply to temporary homeless facilities: 1 
 2 

A. “Temporary homeless facility” means a facility providing temporary housing 3 
accommodations that includes a sponsor and managing agency, the primary purpose of 4 
which is to provide temporary shelter for people experiencing homelessness in general 5 
or for specific populations of the homeless. Temporary homeless facilities include 6 
temporary tent encampments and temporary tiny house encampments.  7 
 8 

B. "Temporary tent encampment" means a short-term living facility for a group of 9 
homeless people that is composed of tents or other temporary structures, as approved 10 
by the director, on a site provided or arranged for by a sponsor with services provided 11 
by a sponsor and supervised by a managing agency. 12 
 13 

C. “Temporary tiny house encampment” means a temporary homeless facility for a group 14 
of people living in purpose-built tiny houses for people experiencing homelessness, as 15 
approved by the director, on a site provided or arranged for by a sponsor with services 16 
provided by a sponsor and supervised by a managing agency. Temporary tiny houses 17 
for the homeless are typically less than 200 square feet and easily constructed and 18 
moved to various locations. For the purposes of this ordinance, temporary tiny homes 19 
are not dwelling units and, as such, are not required to meet building codes.  20 
 21 

D. "Managing agency” means an organization identified as the manager of a temporary 22 
homeless facility that has the capacity to organize and manage a temporary homeless 23 
facility. Managing agencies are limited to religious organizations and non-profit 24 
agencies. A "managing agency" may be the same entity as the sponsor. 25 

 26 
E. "Sponsor " means an organization that : 27 

1. invites a temporary homeless facility to reside on land they own or lease; and 28 
2. is  a  State  of  Washington  registered  not-for-profit  corporation  and federally 29 

recognized tax exempt 501(c)(3) organization;  or 30 
3. is recognized by the Internal Revenue Service as exempt from federal  income 31 

taxes as a religious organization, which expresses its religious mission, in part, 32 
by organizing living accommodations for the homeless. 33 

 34 
F. "Director" means the Planning and Development Services Department Director. 35 

 36 
Section 4. Requirements. The following requirements shall apply to all temporary homeless 37 
facilities approved under this ordinance, unless modified by the director through approval of 38 
an administrative use permit. 39 
 40 

A. The encampment shall be located a minimum of 20 feet from the property line of 41 
abutting properties containing commercial, industrial, and multifamily  residential uses. 42 
The encampment shall be located a minimum of 40 feet from the property line of 43 
abutting properties containing single-family residential or  public  recreational uses, 44 
unless the director finds that a reduced buffer width will provide adequate separation 45 
between the encampment and adjoining uses, due to changes in elevation, intervening 46 
buildings or other physical characteristics of the site of the encampment. 47 
 48 

B. No temporary homeless facility shall be located within a critical area or its buffer as 49 
defined by Whatcom County Code (WCC) 16.16 or 23.  50 

 51 
C. A temporary homeless facility shall comply with the applicable development standards 52 

of Whatcom County Code Title 20 Zoning, except that temporary homeless facilities 53 
shall not be considered structures for the purposes of calculating parcel’s total lot 54 
coverage, as defined by WCC 20.97.217.  55 

 56 
D. A six-foot-tall fence is required around the perimeter of the encampment to limit 57 

access to the site for safety and security reasons; provided, that the fencing does not 58 
create a sight obstruction at the street or street intersections or curbs as determined 59 
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by the county engineer, unless the director determines that there is sufficient 1 
vegetation, topographic variation, or other site conditions such that fencing would not 2 
be needed. 3 

 4 
E. Exterior lighting must be directed downward and glare contained within the temporary 5 

encampment. 6 
 7 
F. The maximum number of residents at a temporary encampment site shall be 8 

determined by the director taking into consideration site conditions, but in no case 9 
shall the number be greater than fifty (50) people. 10 

 11 
G. On-site parking of the sponsor shall not be displaced unless sufficient required off- 12 

street parking remains available for the host's use to compensate for the loss of on- 13 
site parking or unless a shared parking agreement is executed with adjacent 14 
properties. 15 

 16 
H. A transportation plan, including provisions for transit, and pedestrian and bicycle 17 

ingress and egress to the encampment, shall be submitted for review and approval. 18 
 19 
I. No children under the age of 18 are allowed to stay overnight in the temporary 20 

encampment, unless accompanied by a parent or guardian. If a child under the age of 21 
18 without a parent or guardian present attempts to stay at the encampment, the 22 
sponsor and the managing agency shall immediately contact Child Protective Services 23 
and shall actively endeavor to find alternative shelter for the child. 24 

 25 
J. The sponsor or managing agency shall provide and enforce a written code of conduct, 26 

which not only provides for the health, safety and welfare of the temporary 27 
encampment residents, but also mitigates impacts to neighbors and the community. A 28 
copy of the code of conduct shall be submitted to the County at the time of application 29 
for the administrative use permit. Said code shall be incorporated into the conditions of 30 
approval. The managing agency shall post the County approved written code of 31 
conduct on site.  32 

 33 
K. An operations plan must be provided that addresses site management, site 34 

maintenance, and provision of human and social services. Individuals or organizations 35 
shall have either a demonstrated experience providing similar services to homeless 36 
residents; and/or certification or academic credentials in an applicable human service 37 
field; and/or applicable experience in a related program with a homeless population. 38 
Should an individual or organization not have any of the preceding qualifications, 39 
additional prescriptive measures may be required to minimize risk to both residents of 40 
the temporary homeless facility and the community in general. 41 

 42 
L. The sponsor and the managing agency shall ensure compliance with Washington State 43 

laws and regulations and the Whatcom County Health Department's regulations 44 
concerning, but not limited to, drinking water connections, solid waste disposal, and 45 
human waste. The sponsor and the managing agency shall permit inspections by local 46 
agencies and/or departments to ensure such compliance and shall implement all 47 
directives resulting therefrom within the specified time period. 48 

 49 
M. The sponsor and managing agency shall assure all applicable public health regulations, 50 

including but not limited to the following, will be met for: 51 
 52 

1. Potable water, which shall be available at all times at the site; 53 
2. Sanitary portable toilets, which shall be set back from all property lines as 54 

determined by the director; 55 
3. Hand-washing stations by the toilets and food preparation areas; 56 
4. Food preparation or service tents; and 57 
5. Refuse receptacles. 58 

 59 
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N. Public health regulations (WAC 246.215 and WCC 24.03) on food donations and food 1 
handling and storage, including proper temperature control, shall be followed and 2 
homeless encampment residents involved in food donations and storages shall be 3 
made aware of these Whatcom County Health Department requirements. 4 

 5 
O. The sponsor and the managing agency shall designate points of contact and provide 6 

contact information (24 hour accessible phone contact) to the chief criminal deputy of 7 
the Whatcom County Sheriff or his/her designee. At least one designated point of 8 
contact shall be on duty at all times. The names of the on-duty points of contact shall 9 
be posted on-site daily and their contact information shall be provided to the Whatcom 10 
County Sheriff’s Office as described above. 11 

 12 
P. Facilities for dealing with trash shall be provided on-site throughout the encampment. 13 

A regular trash patrol in the immediate vicinity of the temporary encampment site shall 14 
be provided. 15 

 16 
Q. The sponsor and the managing agency shall take all reasonable and legal steps to 17 

obtain verifiable identification information,  to  include  full  name  and  date  of  birth, 18 
from current and prospective encampment residents and use the  identification  to 19 
obtain sex offender and warrant  checks  from  appropriate agencies. The sponsor and 20 
the managing agency shall keep a current log of names and dates of all people who 21 
stay overnight in the encampment.  This log shall be available upon request to law 22 
enforcement agencies and prospective encampment residents shall be so advised by 23 
the sponsor and managing agency. Persons who have active warrants, or who are 24 
required to register as sex offenders, are prohibited from the encampment’s location. 25 

  26 
R. The sponsor and the managing agency shall immediately contact the Whatcom County 27 

Sheriff’s Office if someone is rejected or ejected from the encampment when the 28 
reason for rejection or ejection is an active warrant or a match on a sex offender 29 
check, or if, in the opinion of the on-duty point of contact or on-duty security staff, the 30 
rejected/ejected person is a potential threat to the community. 31 

 32 
S. Tents over 300 square feet in size and canopies in excess of 400 square feet shall 33 

utilize flame retardant materials. 34 
 35 
T. The sponsor, the managing agency and temporary encampment residents shall 36 

cooperate with other providers of shelters and services for homeless persons within the 37 
County and shall make inquiry with these providers regarding the availability of 38 
existing resources. 39 

 40 
U. The sponsor and/or managing agency shall provide before-encampment photos of the 41 

host site with the application. Upon vacation of the temporary encampment, all 42 
temporary structures and debris shall be removed from the host site within one 43 
calendar week. 44 

 45 
V. Upon cessation of the temporary encampment, the site shall be restored, as near as 46 

possible, to its original condition. Where deemed necessary by the director, the 47 
sponsor and/or managing agency shall re-plant areas in which vegetation had been 48 
removed or destroyed. 49 
 50 

Section 5. Frequency and duration of temporary homeless facilities.  51 
 52 

A. No more than a maximum of 100 people may be housed in temporary homeless 53 
facilities (encampments) located in the unincorporated County at any time. Multiple 54 
encampment locations may be permitted provided that the aggregate total of people in 55 
all temporary tent and/or tiny house encampments shall not exceed 100. 56 

  57 
B. The director shall not grant a permit for the same site more than once in any calendar 58 

year; provided that director is not authorized to issue a permit for the same site sooner 59 
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than 180 days from the date the site is vacated as provided for in Section 4 of this 1 
ordinance.  2 

 3 
C. Temporary tent encampments may be approved for a period not to exceed 180 days. 4 

The director may grant one 180-day extension, provided all conditions have been 5 
complied with and circumstances associated with the use have not changed.  This 6 
extension shall be subject to a Type II review process and may be appealed to the 7 
hearing examiner as provided in WCC 22.05.020(1). The permit shall specify a date by 8 
which the use shall be terminated and the site vacated and restored to its pre-9 
encampment condition. 10 

 11 
D. Temporary tiny house encampments may be approved for a period of between six 12 

months and up to one year, provided the sponsor and managing agency comply with 13 
all permit conditions. The director may grant one or more extension(s) not to exceed 14 
one additional year, provided enabling legislation allows so. Extensions are subject to a 15 
Type II review process and may be appealed to the hearing examiner as provided in 16 
WCC 22.05.020(1). The permit shall specify a date by which the use shall be 17 
terminated and the site vacated and restored to its pre-encampment condition. 18 

 19 
Section 6. Permit required. Establishment of a temporary homeless facility shall require 20 
approval of an administrative use permit, as described in this ordinance, and compliance with 21 
all other   applicable   County regulations. The director shall have authority to grant, grant 22 
with conditions or deny an application for an administrative use permit under this ordinance. 23 
 24 
Section 7. Application. Application for an administrative use permit shall be made on forms 25 
provided by the County, and shall be accompanied by the following information; provided, 26 
that the director may waive any of these items, upon request by the applicant and finding that 27 
the item is not necessary to analyze the application. An application to establish a temporary 28 
homeless facility shall be signed by both the sponsor and the managing agency ("applicant") 29 
and contain the following: 30 
 31 

A. A site plan of the property, drawn to scale, showing existing natural features, existing 32 
and proposed grades, existing and proposed utility improvements, existing rights-of-33 
way and improvements, and existing and proposed structures, tents and other 34 
improvements (including landscaping and fencing at the perimeter of the proposed 35 
encampment and the property and off-street parking); 36 

B. A vicinity map, showing the location of the site in relation to nearby streets and 37 
properties; 38 

C. A written summary of the proposal, responding to the standards and requirements of 39 
this ordinance; 40 

D. The written code of conduct, operations plan and a transportation plan as required by 41 
this ordinance; 42 

E. Statement of actions that the applicant will take to obtain verifiable identification from 43 
all encampment residents and to use the identification to obtain sex offender and 44 
warrant checks from appropriate agencies; 45 

F. Project statistics, including  site area, building coverage, number and location of tents 46 
and temporary structures, expected and maximum number of residents, and duration 47 
of the encampment; 48 

G. Address and parcel number of the subject property; 49 
H. Photographs of the site; 50 
I. A list of other permits that are or may be required for development of the property 51 

(issued by the County or by other government agencies), insofar as they are known to 52 
the applicant; 53 

J. Permit fees for temporary homeless facilities shall be in accordance with WCC 22.25; 54 
K. A list of any requirement under this ordinance for which the applicant is asking to 55 

modify. 56 
 57 

 58 
 59 
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Section 8.  Permit Procedures.  1 
  2 

A. Notice. All temporary homeless facility applications shall be reviewed under a Type II 3 
process under WCC 22.05, except that the final decision must be rendered within 60 4 
days of a determination of completeness. Additionally, the notice of application shall 5 
contain proposed duration and operation of the temporary homeless facility, number of 6 
residents for the encampment, and contain a County website link to the proposed 7 
written code of conduct, operations plan and transportation plan for the facility.  8 

B. Decision and Notice of Decision. Final action on permit applications made under this 9 
section shall be in accordance with WCC 22.05. Before any such permit may be 10 
granted, the applicant shall demonstrate and the director shall find consistency WCC 11 
20.84.220 and the following: 12 
 13 

1. The proposed use meets the requirements of this ordinance; and 14 
2. Measures, including the requirements herein and as identified by the director, 15 

have been taken to minimize the possible adverse impacts which the proposed 16 
encampment may have on the area in which it is located. It is acknowledged 17 
that not all impacts can be eliminated, however the risk of significant impacts 18 
can be reduced to a temporary and acceptable level as the duration of the 19 
encampment will be limited. 20 
 21 

A notice of the decision shall be provided in accordance with WCC 22.05. 22 
 23 

C. Conditions. Because each temporary encampment has unique characteristics, 24 
including, but not limited to, size, duration, uses, number of occupants and 25 
composition, the director shall have the authority to impose conditions on the approval 26 
of an administrative use permit to ensure that the proposal meets the criteria for 27 
approval listed above.  Conditions,  if imposed, must be intended to protect public 28 
health, life and safety and minimize nuisance-generating features such as noise, waste, 29 
air quality, unsightliness , traffic, physical hazards and other similar impacts that the 30 
temporary encampment may have on the area in which it is located. In cases where 31 
the application for an administrative use permit does not meet the provisions of this 32 
ordinance (except when allowed under subsection (D) of this section) or adequate 33 
mitigation may not be feasible or possible, the director shall deny the application. 34 
 35 

D. Modification of Requirements. The director may approve an administrative use permit 36 
for a temporary encampment that relaxes one or more of the standards in this 37 
ordinance only when, in addition to satisfying the decision criteria stated above, the 38 
applicant submits a description of the standard to be modified and demonstrates how 39 
the modification would result in a safe encampment with minimal negative impacts to 40 
the host community under the specific circumstances of the application. In considering 41 
whether the modification should be granted, the director shall first consider the effects 42 
on the health and safety of encampment residents and the neighboring communities. 43 
Modifications shall not be granted if their adverse impacts on encampment residents 44 
and/or neighboring communities will be greater than those without modification. The 45 
burden of proof shall be on the applicant. 46 

 47 
E. Appeal. The director's decision may be appealed to the hearing examiner as provided 48 

in WCC 22.05.020(1) and 22.05.160. 49 
 50 
F. Revocation. The director shall also have the authority to revoke an approved 51 

administrative use permit, pursuant to WCC 22.05.150 at any time a sponsor or 52 
managing agency has failed to comply with the applicable provisions of this ordinance 53 
or permit. 54 

 55 
Section 9. Purpose. The purpose of this interim ordinance is to allow and establish a review 56 
process for the location, siting, and operation of temporary homeless facilities within the 57 
unincorporated County. While the interim ordinance is in effect, the County will study the land 58 
use and other impacts associated with temporary homeless facilities, draft final zoning and 59 
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regulations to address such uses, hold public hearings on such draft regulations, and adopt 1 
such regulations.   2 
 3 
Section 10. Duration of Interim Ordinance.   This interim ordinance will replace Ordinance 4 
2018-041 and shall be in effect for one year beginning on July 9, 2019, and ending on July 9, 5 
2020, unless another ordinance is adopted amending the Whatcom County Code and 6 
rescinding this interim ordinance before July 9, 2020. 7 
 8 
Section 11. Work Plan.  During the interim ordinance period, County staff will study the 9 
issues concerning the establishment and operation of temporary homeless facilities. Staff will 10 
prepare a draft ordinance with appropriate revisions to the County’s land use regulations; 11 
perform SEPA review of the draft ordinance, and conduct the public review process, including 12 
public hearings before the County's Planning Commission and County Council, as required for 13 
amendments to the County's development regulations. 14 
 15 
Section 14.   Conflict with other Whatcom County Code Provisions. If the provisions of this 16 
Ordinance are found to be inconsistent with other provisions of the Whatcom County Code, 17 
this Ordinance shall control. 18 
 19 
Section 15. Severability. If any section, sentence, clause or phrase of this Ordinance should 20 
be held to be unconstitutional or unlawful by a court of competent jurisdiction, such invalidity 21 
or unconstitutionality shall not affect the validity or constitutionality of any other section, 22 
sentence, clause or phrase of this Ordinance. 23 
 24 
ADOPTED this ________ day of ______________, 2019. 25 

   26 
         WHATCOM COUNTY COUNCIL 27 

WHATCOM COUNTY, WASHINGTON 28 
ATTEST:   29 
 30 
 31 
Dana Brown-Davis, Council Clerk  Rud Browne, Chairperson 32 
 33 
 34 
APPROVED as to form:    ( ) Approved     ( ) Denied 35 
 36 
 37 
   38 
Civil Deputy Prosecutor    Jack Louws, Executive 39 
 40 
 41 
       Date:    ______________________ 42 
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