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To:   Whatcom County Council 

From:  Robert Carmichael, Lynden City Attorney 

Date:  April 7, 2025 

Subject: Proposed New Countywide Planning Policy #7 

 
At the Whatcom County Council Committee of the Whole meeting on March 25, the Council considered 
draft Countywide Planning Policies recommended by the Planning Commission. The Council and County 
staff also discussed the following proposed policy, which was not among those recommended by the 
Planning Commission:  

Proposed New Policy #7: Cities and Counties shall demonstrate compliance with the GMA 
relating to surface and groundwater resources prior to allocation of population and 
employment for their respective UGAs. This new countywide planning policy aims to 
ensure that cities and the county can accommodate their planned population and 
employment allocations. (N. Water Quality and Quantity, p. C-22 of the Countywide 
Planning Policy Update). 

County and city staff raised numerous concerns, including that the Proposed Policy was unclear about 
what specific steps a city must take to demonstrate that it had sufficient water resources to support 
growth. One council member countered that cities should be able to provide some form of planning 
document demonstrating their capacity to meet growing water demands. Finally, it was suggested that 
they needed to hear directly from the cities.  Lynden’s name was specifically mentioned. 

The purpose of this memorandum is to provide that response from the City of Lynden, so the County 
Council makes an informed decision on the Proposed Policy.  

1. Cities demonstrate water resource availability and GMA compliance in Water System Plans. 

The planning document sought by one council member currently exists.  Each city, including Lynden, must 
have an approved Comprehensive Water System Plan (Water System Plan), demonstrating sufficient 
capacity to meet the demand of its present and future population. Every ten years, all water purveyors 
serving 1,000 or more connections (or meeting certain other criteria) in Whatcom County are required to 
produce a Water System Plan. WAC 246-290-100. One of the express purposes of the Water System Plan 
is to demonstrate “how the system will address present and future needs in a manner consistent with 
other relevant plans and local, state, and federal laws, including applicable land use plans.” WAC 246-290-
100(1)(b). To meet this purpose, purveyors engage in an exhaustive analysis of dozens of factors. For 
purveyors with over 1,000 connections, this includes analysis of “[d]esignated land use, zoning, 
population, and water demand” for at least twenty years. WAC 246-290-100(4)(b)(iii). This must be 
compared to an included water rights self-assessment. WAC 246-290-100(4)(f)(iv). The Water System Plan 
must be approved by the local government and the Washington State Department of Health (DOH). WAC 
246-290-100(7), (9). Pursuant to an interagency Memorandum of Understanding (MOU), the Department 
of Ecology  submits comments on the planning documents, including the water rights section. DOH 
requires public water systems to respond to Ecology’s comments pertaining to water rights and watershed 
planning. See Exhibit A hereto. 

Robert A. Carmichael   |  Attorney 
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The result of the Water System Plan Process is that, as suggested by the Proposed Policy, every ten years, 
a city compares its existing and planned future population and employment allocations to its water system 
capacity, including water rights, to determine whether it can accommodate planned growth.  

2. Lynden has adequate water supply and is a local leader in creative water solutions.  

It has been stated or implied, sometimes even rhetorically by Lynden officials, that Lynden does not have 
sufficient water rights to meet its current and future populations. Respectfully, this is not accurate. 
Lynden’s Water System Plan developed in 2019 was approved by the Washington State Department of 
Health (DOH) in 2020. See Signed Approval Exhibit B hereto. Chapter 3 of Lynden’s approved Water 
System Plan demonstrates its compatibility with land use policies, including the Growth Management Act 
(GMA), the City of Lynden Comprehensive Plan, the Whatcom County Comprehensive Plan, and the 
Whatcom County Coordinated Water System Plan. The Lynden Water System Plan was further confirmed 
as consistent with adopted local plans and  development regulations by Whatcom County Planning and 
Development Services in 2019 as part of DOH’s approval process pursuant to WAC 246-290-108. See Local  
Government Consistency Determination Form, attached as Exhibit C hereto. Lynden’s approved Water 
System Plan, including the Water Rights Self-Assessment (Chapter 6, Appendix J), is attached as Exhibit D 
hereto. The water rights assessment in the Lynden Water System Plan shows sufficient water rights to 
serve the existing and future population for the planning period. Lynden will draft a new water system 
plan in 2029, for approval in 2030, consistent with the mandated 10-year cycle.  

Statements sometimes made that Lynden has insufficient water rights stem from a longstanding 
disagreement, dating back to the development of its 1999 Water System Plan, when Lynden and the 
Department of Ecology disagreed on the annual quantity of the city's water rights (Lynden’s instantaneous 
water rights were never in dispute). This disagreement over the annual quantity (Qa) of Lynden’s water 
rights became a live legal dispute that both parties considered litigating. Lynden’s position became even 
stronger (in its opinion) following passage of the state Municipal Water Law in 2003.  Instead of litigating, 
following several years of negotiation, Lynden and the Department of Ecology reached an agreement to 
put aside their differing interpretations of Lynden’s water right QA, and instead focus on potential water 
resource solutions. This agreement, recorded as the 2004 Memorandum of Agreement (“MOA”), remains 
in effect to this day. See Exhibit E hereto. Pursuant to the MOA, Lynden and Ecology meet quarterly to 
discuss potential new sources of water. This ongoing relationship between Lynden and Ecology has led to 
innovative water solutions, including: 

• Darigold COW Water:  Darigold operates a powered milk factory in Lynden. Milk trucked into the 
Darigold facility is dehydrated into powdered milk for packaging and sale.  The principle byproduct 
of powdered milk is water in the form of condensate of whey (“COW”). Lynden purchased this 
“COW” water from Darigold and constructed a water line to discharge said water into the 
Nooksack River near Lynden’s water intake.  As “developed” or “foreign” water, this water is not 
included in Lynden’s water rights portfolio, but it is nevertheless considered a legal source of 
water by Ecology for Lynden’s municipal supply.  Darigold is currently discharging approximately 
369 acre-feet per year of COW water into the Nooksack River near Lynden’s intake. See Darigold 
Wholesale Water Agreement attached at Exhibit F hereto. 

• Kamm Creek: In 2016, Lynden purchased a well and water rights from Meadowbrook Water 
Association in the Kamm Creek watershed.  Lynden pumps water from the former Northwood 
well, into Kamm Creek where it flows to the Nooksack River and eventually is withdrawn at 
Lynden’s water intake. See Assignment of Meadowbrook Water Association Water Right attached 
as Exhibit G hereto. 



April 7, 2025 
Page 3 of 3 

 
 
Lynden continues to work with the Department of Ecology to provide water for itself and the greater 
Nooksack basin in times of low flow.  One exciting future project is based on Managed Aquifer Recharge. 

• Managed Aquifer Recharge (“MAR”) Funded by an Ecology grant, Lynden is currently exploring 
Managed Aquifer Recharge (“MAR”). This will involve pumping water directly upland from a fork 
of the Nooksack River in the wet season, allowing it to percolate into an aquifer adjacent to the 
river that will drain as groundwater seepage into the river in low flow summer months.  This 
method of supplementing river flows in the dry season has been successful in eastern 
Washington.  See Exhibit G. 

Even without the above projects, it is Lynden’s opinion based on its existing “pumps and pipes” 
certificated water rights as recognized in the 2003 Municipal Water Law, and as discussed in its approved 
Water System Plan, that it has ample water rights to accommodate its growth for the entire 20-year GMA 
planning period and beyond.  

3. The policy calls on the County to perform an act of water rights adjudication. 

If the existing planning documents in an approved Water System Plan are not sufficient demonstration of 
water resource availability, this policy would seem to require a quasi-judicial determination of the cities’ 
water rights. Does the County Council have the time and expertise, let alone authority, to make quasi-
judicial determinations of the water rights of all the cities in Whatcom County?  A formal process to 
determine the validity and scope of water rights is already underway in Whatcom County Superior Court.  
The adjudication process underway is mandated by statute as the only legally sanctioned avenue for 
determining water rights. Municipalities should not be burdened with a newly created process for review 
of their water rights at the county level outside the context of the ongoing adjudication proceedings.  Such 
an effort by the County Council would be duplicative, confusing, infringe on the role of the Superior Court, 
and would almost certainly be legally challenged and overturned. 

Conclusion 

Lynden is not “out of water” as some commenters have suggested. While Proposed Policy #7 seeks to 
ensure that growth occurs only where adequate water resources exist, it fails to acknowledge the robust 
planning requirements already imposed by state law. Cities like Lynden already demonstrate the ability 
to meet future demand through comprehensive planning and collaborative, innovative solutions. The City 
of Lynden has sufficient water rights for its growth through the planning period and continues to work 
constructively with Ecology to secure additional sources. 

 
Final Note:  Conduct at Whatcom County public meetings raises Public Records Act concern. 
Finally, we are increasingly concerned by conduct observed at both the Planning Commission and Council 
levels that threatens the integrity of your public process. During open sessions, both Commissioners and 
Councilmembers acknowledged receiving private text messages from individuals during the meeting on 
the subject matter of the meeting—messages that are neither disclosed to the public nor made part of 
the official record. These text (or email) communications are public records under the Public Records Act 
and must be treated accordingly. As public records, all of these texts or emails received related to the 
subject matter of the meeting must be preserved as required under the Public Records Act and are subject 
to public disclosure. We strongly encourage all decision-makers to consult with the Whatcom County 
Prosecutor to ensure compliance with Public Records Act obligations. 

 













RECEIVED

State of Washington ->^^ ~ ' ^i-1

DEPARTMENT OF HEALTH p^ ^^ ^
NORTHWEST DRINKING WATER REGIONAL OPERATIONS

20425 72nd Avenue South, Suite 310 • Kent Washington 98032-2388

January 15,2020

STEVE BANHAM, P.E.
PUBLIC WORKS DIRECTOR
CITY OF LYNDEN
300 4TH STREET
LYNDEN WA 98264-1997

RE: Lynden, City of, ID# 49150
Whatcom County
Water System Plan-2018

Submittal#18-1004

Dear Mr. Banham:

The City ofLynden's Water System Plan (WSP) which was received in this office on October 4, 2018 with a
subsequent submittal on November 6, 2019, has been reviewed and in accordance with the provisions ofWAC

246-290-100, is hereby APPROVED.

Approval of this WSP is valid as it relates to current standards outlined in Washington Administrative Code
(WAC) 246-290 revised January 2017, WAC 246-293 revised September, 1997 and is subject to the
qualifications herein. Future revisions in the rules and statutes may be more stringent and require facility

modification or corrective action. An approved update of this WSP is required on or before January 15,2030,

unless ODW requests an update or plan amendment pursuant to WAC 246-290-100(9).

APPROVED NUMBER OF CONNECTIONS

The analysis provided in this WSP shows the water system has sufficient capacity to meet the growth

projections during this planning period. Lynden's water system can support an "unspecified" designation for

its approved number of connections. A specific number of approved connections will not be applied at this

time. Development may occur in compliance with the schedule and information provided in this WSP. This

designation may be rescinded (and replaced with a specified number of approved connections) if ODW
determines that the WSP is no longer representative of system activities.

LOCAL GOVERNMENT CONSISTENCY

This document meets local government consistency requirements for WSP approval pursuant to RCW

90.03.386andRCW43.20.

SERVICE AREA AND DUTY TO SERVE

Pursuant to RCW 90.03.386(2), the service area identified in this WSP service area map may now represent an

expanded "place of use" for this system's water rights. Changes in service area should be made through a WSP

amendment.

Public Health - Always Working for a Safer and Healthier Washington

®ostfsgg|s18 ^



Lynden, City of,

January 15,2020
Page 2

Lynden has a duty to provide new water service within its retail service area. This WSP includes service

policies to describe how your system plans to provide new service within your retail service area.

CONSTRUCTION WAIVERS

Standard Construction Specifications for distribution main extensions in this WSP are approved. Consistent

with WAC 246-290-125(2), this system may proceed with the installation of distribution main extensions
provided this system completes and keeps on file the enclosed construction completion report form in

accordance with WAC 246-290-125(2) and WAC 246-290-120(5) and makes it available for review upon
request by ODW.

WATER RESOURCES

Below is the general regulatoiy language that applies to all water system approvals:

The department's review of your water system plan will not confer or guarantee any right to a specific quantity

of water. The approved number of service connections is based on your representation of available water

quantity. If the Washington Department of Ecology, a local planning agency, or other authority responsible for

determining water rights and water system adequacy determines that you have use of less water than you

represented, the number of approved connections may be reduced commensurate with the actual amount of

water and your legal right to use it.

Thank you for your cooperation. Whatcom County is being notified of the terms and requirements of this

approval and the determination of the approved number of connections. If you have any questions or wish to

check our records, you may contact either of us at the numbers listed below.

Sincerely,

^ I) /^-.iL,".
t^,<.';.uJ^.^.^ .7^-<'.^^-< ^WZ^KP

Richard Rodriguez ''' Laura McLaughlin, P.E.

WSDOH Regional Planner WSDOH Regional Engineer
253395-6771 253395-6764

End: Construction Completion Report

ec: Ria Birns, WSDOE-NWRO
Matt Aamot, Whatcom County Planning & Development

Whatcom County Health Dept.
Ingrid Salmon, Regional Coliform Program

Michele Campbell, P.E., RH2 Engineers
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"''i;lt;ti:lil.:,ifi lii;1""' LOCa I Government Consistency Determination Form

Water System Name: City of Lynden PWS ID:491504

Planning/Engineering Document Title: Water System Plan Plan Date: October 201-9

Local Government with Jurisdiction Conducting Review: Whatrnm Cnr rnfir

Before the Department of Health (DOH) approves a planning or engineering submittal under Section l-00
or Section Ll-0, the local government must review the documentation the municipal water supplier
provides to prove the submittal is consistent with local comprehensive plans, land use plans and
development regulations (WAC 246-290-L08). Submittals under Section 105 require a local consistency
determination if the municipal water supplier requests a water right place-of-use expansion. The review
must address the elements identified below as they relate to water service.

By signing this form, the local government reviewer confirms the document under review is consistent
with applicable local plans and regulations. If the local government reviewer identifies an inconsistency,
he or she should include the citation from the applicable comprehensive plan or development regulation
and explain how to resolve the inconsistency, or confirm that the inconsistency is not applicable by
marking N/A' see more instructions on reverse' 

Forusebywater Forusebyrocar

Local Government Consistency Statement
Identify the
page(s) in
submittal

Yes or
Not Applicable

a) The water system service area is consistent with the adopted land use

and zoning within the service area.
Fig 2-3 &

3-1_
Yes

b) The growth projection used to forecast water demand is consistent
with the adopted city or county's population growth projections. If a

different growth projection is used, provide an explanation of the
alternative growth projection and methodology.

Pages 3-6 to
3-8

Yes

c) For cities and towns that provide water service: All water service area
policies of the city or town described in the plan conform to all

releva nt uti I ity service extension ord i nances.

Pages 5-3 to
5-4, App. R

Not
Applicable

d) Service area policies for new service connections conform to the
adopted local plans and adopted development regulations of all

cities and counties with jurisdiction over the service area.

Pages 5-1 to
5-4, App. R

Yes

e) Other relevant elements related to water supply are addressed in the
water system plan, if applicable. This may include Coordinated Water

System Plans, RegionalWastewater Plans, Reclaimed Water Plans,

Groundwater Management Area Plans, and the Capital Facilities
Element of local comprehensive plans.

Pages 3-l- to
3-3

Yes

I certify that the above statements are true to the best of my knowledge and that these specific elements
are consistent with adopted local plans and development regulations.

t:/,4 n-
Signature
Mark Personius. Whatcom County Planning & Development Services
Printed Name, Title, & Jurisdiction

//-t3-/2
Date



MEMORANDUM OF AGREEMENT 

This Memorandum of Agreement (11 MOA'1
) is entered into by and between the 

Washington State Department of Ecology ("Ecology") and the City of Lynden 
("Lynden") in consideration of the mutual promises and covenants contained herein. 

ARTICLE 1. PURPOSE AND INTENT 

Lynden and Ecology desire to work together to develop a water supply strategy for 
. Lynden that provides water for .current and future growth as proj.ected in Lynden's 
historical and existing municipal Water Supply Plan and its Comprehensive Plan 
adopted under the Growth Manage_ment Act. The purpose of this MOA is to provide a 
cooperative framework within which Ecology and Lynden can together explore and 
execute the water supply strategy intended to achieve water supply solutions and to 
avoid disputes over differing interpretations of Lynden's existing water rights. The 
purpose and objective of this water supply strategy will be to provide sufficient water 
supply for Lynden's next 20 years growth, and at a minimum to provide water 
sufficient to meet near-term growth. The Parties acknowledge that they may have 
differences in interpreting Lynden's existing water rights and that this MOA does not 
seek to resolve such differences. Instead, this MOA provides a plan designed to obtain 
a reliable water supply for Lynden which both Parties agree are sufficient to meet its 
current and future growth obligations, and to do so in a mutually cooperative 
environment. 

ARTICLE2. BACKGROUND 

In entering into this agreement, the Parties acknowledge the following background: 

• The City of Lynden requires approximately 7 .13 cubic feet per second (11cfs 11
) 

and 2400 acre-feet per year ("afy") of water to meet current demand. As 
projected in its current Water Supply Plan, Lynden will require approximately 
16.30 cfs and 5490 afy for 20-year's growth. 

• In 1999, Lynden developed its current Water Supply Plan for the State 
Department of Health. At this time, Ecology reviewed Lynden's water rights 
and concluded that Lynden was exceeding the armual quantity limitation of its 
rights. 
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• In 1999, to maintain the status quo while resolving the water supply issue, 
Lynden imposed a subdivision moratorium which has remained in effect until 
now. The Parties disagree as to the status of Lynden's current water rights. 

• Lynden has taken substantial conservation efforts over the past several years to 
limit its water use. These efforts, in addition to imposing the moratorium, 
include: (1) block rate utility billing for water use; (2) two raises in water rates 
to encourage conservation; (3) a surcharge on water delivered outside Lyn.den's 
normal ·service area; (4) testing the City's entire water system for leaks and 
repairing those leaks; (5) a program of odd-even day lawn sprinkling during 
summer months; and (6) reducing the frequency of fire hydrant flushing. 
Lynden intends to continue to aggressively pursue conservation measures. 

• The moratorium has led to economic hardship for the City of Lynden, 
ill.eluding a skewed housing market with few remaining lots available for 
development. 

• The Parties recognize that Lynden is a growing community and that it will 
continue to grow consistent with its urban growth plan and the Growth 
Management Act. 

• The Parties recognize that conservation efforts alone will not address Lynden's 
long-term water needs and that, under any interpretation of Lynden's current 
water rights, additional water is still needed to meet the 20-year projected 
demand. 

• Because of the Parties' interest in pursuing and achieving a Long-Term 
Solution to Lynden's water supply needs, the Parties agree that the benefits of 
pursuing a long-term solution as outlined in this MOA outweigh pursmng 
litigation to resolve differing interpretations of Lynd en's water rights. 

• Lynden is near completion in construction of a $10,000,000 upgrade to its 
wastewater treatment facility to comply with state and federal requirements. 
The City has also embarked on a $6,000,000 water tank and infrastructure 
upgrade. Both of these projects are necessary for Lynden to provide water and 
wastewater treatment to its citizens. Lynden's debt repayment schedule on 
these improvements and upgrades anticipate new development to pay for the 
share of these costs directly related to projected population increases as 
required by the Growth Management Act. The continuation of the subdivision 
moratorium would cause an undue burden on existing rate payers who would 
have to pay these growth-related expenses without the expanded rate base that 
growth would provide. 
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IN CONSIDERATION OF THE ABOVE UNDERSTANDING OF THE 
PARTIES, ECOLOGY AND LYNDEN AGREE AS FOLLOWS: 

ARTICLE 3. DEFINITIONS 

3.1 "Growth Management Act." Chapter 36.70A. RCW. 

3.2 "Long-Term Solution." A reliable water supply solution that provides Lynden 
with the ability to meet current and projected future growth demands for the 
next twenty (20) years as set forth in its approved comprehensive plan adopted 
pursuant to the Growth Management Act and its water system plan. . 

3.3 11Party11 or "Parties." Ecology and/or Lynden individually or together. 

3 .4 11 Subdivision( s ). " Subdivisions, short subdivisions, or planned residential 
developments. 

3.5 11 Health MOU11
• The Memorandum of Understanding between Ecology and 

Heaith allowing for Ecology's review of water rights in connection with supply 
plans submitted to Health for approval. 

ARTICLE 4. ACTIONS 

There are several options to research and pursue for Lynden's Long-Term Solution. 
These include obtain.lllg a new water right, purchasing and transferring an existing 
water right(s), and obtain.lllg water from other municipal utilities. The goal of the 
Parties is to have the Long-Term Solution in time for it to be incorporated ill the final 
approval of Lyn.den's 2006 water system plan. 

The Parties recognize that a primary potential Long-Term Solution to Lynden's water 
rights issues is to obtain water from Bellingham ("Bellingham Option 11

) . The 
Bellmgham Option was considered in a white paper dated May 24, 2000. This white 
paper was prepared by Ecology for Lynden and discussed the water rights issues and 
water supply options. Lynden has had an ongoing series of discussions with 
Bellingham regarding its potential acquisition of water. Bellingham and Lynden 
commissioned a· joint report by RH2 Engineering, Inc. entitled, 11 City of Lynden 
Water Source Options Feasibility Report," completed in April 2003. This report 
identifies acquisition of water from Bellingham as the primary Long-Term Solution to 
Lynden's water right issues. Ecology and Lynden understand that Bellingham's 
participation as a willing partner in pursuit of the Bellingham Option under this MOA 
is vital. Therefore, Ecology and Lynden are committed to working with Bellingham 

[IFINALACCEPTED I-14-04ECOLOGYLYNDENMOAI .doc] -3- 1/1 S/04 



to arrive at a mutually agreeable water supply plan for all entities, realizing that 
Bellingham has the right to approve or disapprove of any proposed action pertaining 
to its water rights. Lynden and Ecology's efforts in this regard are provided below in 
paragraph 4.1.2. 

Lynden's other options for a Long-Term Solution include obtaining a new water right 
under pending water right applications, the transfer and change of other existing water 
rights, and the use of reclaimed water. Some of these options may be elements of the 
"Bellingham Option" described above. To the extent these options are not elements of 
the "Bellingham Option," Lynden and Ecology will pursue these options as described 
below in paragraph 4.1.3. 

4.1 Action Items 

4.1. l The Parties will meet in January 2004 for the first of the quarterly 
meetings provided in Article 5, Management. In addition to the tasks 
identified below, an'important purpose of the January 2004 meeting is to 
discuss planning and implementation of the following: 

• a communication strategy; 

• contacting and informing tribal governments; 

• contacting and informing WRlA participants; 

• evaluation of funding alternatives; 

• meeting(s) with other parties; 

• identification, evaluation, and pursuit of other options as needed 
or desired. 

4.1.2 The Bellingham Option wilL be evaluated as the priority option for the 
first nine (9) months of this MOA. A detailed description of the 
Bellingham Option and a fornl document should be presented to 
Bellingham for its consideration and approval no later than one (1) year 
from the date of this MOA. 

• Working with Bellingham, Ecology and Lynden will identify 
options and paths for achieving the Bellingham Option. 

• In January 2004, Lynden and Ecology will meet to review the 
options identified and to identify tasks and establish tirnefrarnes. 
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• Ecology will schedule a meeting ·with Bellingham and Lynden 
within the first quarter of 2004. 

• Ecology and Lynden will seek to have information gathered and 
cost and feasibility analysis completed on the Be_llingham Option 
by July 2004. 

• Lynden and Ecology will seek to have any further studies and 
analysis of the Bellingham Option completed in September to 
November 2004. 

4.1.3 Alternative Long-Term Solutions shall.be identified and pursued. 

• In the January 2004 meeting, Lynden and Ecology will develop 
alternative options to the Long-Term Solution and will develop a 
schedule for collecting the information regarding each 
alternative. 

• The alternative options include: 

a. further consideration of Lynden's water rights; 

b. reclamation as direct supply and/or for mitigation; 

c. processing existing applications, including consideration 
of mitigation water from other sources and Lynden's 
discharge of water from its treatment plant; 

d. identification and implementation of potential water right 
transfers as direct supply and/or for mitigation; 

e. new groundwater rights for direct supply and/or for 
mitioation· 

0 ' 

f. other mitigation options. 

These options may be explored and implemented at any time, 
including concurrently with the Bellingham Option. 

• At each of the quarterly meetings, as provided in Article 5, 
Management, Lynden and Ecology will assess the information 
collected regarding the alternative options. 
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• Should the Bellingham Option prove infeasible, Lynden and 
Ecology will pursue the alternative options in a priority that will 
be determined based on the assessment of the information 
collected regarding each alternative option. 

4.1.4 Lynden will prepare a report summarizing its previous conservation 
measures and achievements and will continue to explore additional 
conservation measures. 

4.1.5 Upon execution of this MOA, Ecology will submit a letter to the 
Washington Department of Health substantially in conformance with 
Exhibit A. Based upon communications with the Department of Health 
("DOH"), the Parties fully expect that this letter will result in removal of 
the four specific water rights-related conditions placed on Lynden's 
water system plan approval. In the event that removal of said conditions 
is not immediately forthcoming, Ecology will work with DOH and 
Lynden in an attempt to resolve any remaining issues and accomplish 
this objective. 

4.2 Guiding Principles 

4.2.1 Ecology and Lynden will together pursue the most promising option(s) 
to achieve a Long-Term solution to Lynden's existing water rights 
issues. In determining which options are most promising, the Parties 
will consider the following nonexclusive list of factors: likelihood of 
success and feasibility; quantities and instantaneous flow made 
available; effect on in-stream flows; effect on other right holders; cost of 
delivery; and time required to achieve solution. 

4.2.2 Ecology and Lynden will, as a priority, seek to work with Bellingham as 
a primaiy long-term source of water for Lynden. 

4.2.3 In working with Bellingham, the Parties will consider options available 
for using Bellingham's water supply, including without limitation, a 
direct supply from Bellingham's system, conveyance of Bellingham 
water through the Nooksack River to Lynden's existing diversion point, 
and delivery of mitigation water for a new water right issued to Lynden. 

4.2.4 The Parties will systematically evaluate and actively explore alternative 
means of delivering water, cost of delivery, mitigation uses, flow 
enhancement potential, and benefits to third parties. 

[1 Fl~ALACCEPTED l - l 4-04ECOLOGYLYNDENM0Al.doc] -6- 1/ 15/04 



.. 

4.2.5 Nothing herein limits the Parties from reassessing priorities or exploring 
any and all other options, including options not presently contemplated. 

4.2.6 Upon agreeing on a Long-Term Solution and obtaining the necessary 
conunitments from any other entities to implement the solution, the 
Parties shall implement the solution as necessary to obtain all necessary 
final decisions and commitments. These may include and require · 
approval from the Lynden City Council and Ecology processing and 
approving any necessary water right applications subject to the laws and 
rules that apply to the processing of water right applications. 

4.2.7 The Parties shared goal is to finalize and complete a Long-Term 
Solution in time for the final approval of Lynden's 2006 water system 
plan, and the Parties intend to make the effort required to achieve this 
goal. However, failure to achieve a Long-Term Solution within this 
time period will not result in automatic termination of this MOA. Th.is 
MOA shall continue in effect until terminated in accordance with 
Article 6. 

ARTICLE 5. MANAGEMENT 

Lynden and Ecology shall commit their staff and legal counsel to developing the 
options toward reaching a Long-Term Solution to Lynden's existing water rights 
issues. It is intended that to the extent feasible, staff and legal counsel for the Parties 
shall work together effectively, efficiently, and in good faith to coordinate planning, 
strategy and execute mutual decisions. Lynden and Ecology \vill meet quarterly 
during the term of this MOA, or more frequently if necessary. At quarterly meetings, 
Lynden will provide updated reports of its water consumption and identify desired 
resource commitments needed from Ecology. In carrying out this MOA, Ecology will 
work with Lynden in applying for any available funds to pursue and/or implement a 
final Long-Term Solution. Otherwise, each Party shall bear its own staff, attorney, 
and consultant costs. 

ARTICLE 6. DISPUTE RESOLUTION -TERMINATION 

6.1 Any dispute arising out of the terms and conditions of this MOA shall first be 
subject to the following process. If a dispute shall arise, a meeting shall be 
held promptly between the Parties to attempt in good faith to negotiate a 
resolution to the dispute. For purposes of this Section 6.1, "promptly" shall 
mean within fourteen (14) calendar days of a Party requesting a meeting to 
resolve a dispute. If within sixty (60) days after such meeting the Parties have 
not succeeded in resolving the dispute, notice of termination may be issued by 
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either Party in accordance with Section 6.2. Following termination, any 
remaining disputes arising out of the terms and conditions of this MOA may be 
resolved in accordance with Section 7.7 herein. 

6.2 This MOA shall remain in effect until the Parties mutually agree in writing that 
its purpose has been achieved or until it is terminated by either Party. This_ 
MOA may be terminated by either Party for unresolved disputes as provided in 
Section 6.1 or if it becomes apparent that securing the objectives of this MOA 
as expressed in Article 1, are not reasonably feasible. Notice of any 
termination shall be in writing and shall be effective thirty (30) days following 
receipt. 

ARTICLE 7. GENERAL PROVISIONS 

7.1 For so long as this MOA is in effect, Ecology will not exercise its discretion to 
take water right enforcement/legal action against Lynden nor shall it 
recommend denial or conditioning of any Lynden water system plan on 
grounds of insufficient water rights. Nothing herein shall prevent the Parties 
from jointly initiating litigation by mutual agreement to resolve discrete issues. 

7.2 To the extent permitted by law, each Party shall indemnify, defend and hold 
the other Party, its officers, agents and employees harmless from all suits, 
claims or liabilities of any nature, including attorney fees, costs· and expenses, 
for or on account of injuries or damages sustained by any person or property 
resulting from the negligent acts or omissions of and to the extent harm is 
caused by the fust Party, its agents or employees in connection with the first 
Party's performance under this MOA. 

7.3 All notices and other communications required or permitted to be given by this 
MOA must be in writing and must be given and will be deemed received if and 
when either hand delivered, faxed or mailed to: 

CITY OF LYNDEN 

City Administrator 
City of Lynden 
323 Front Street 
Lynden, WA 98264 

DEPARTMENT OF ECOLOGY 

Manager - Bellingham Field Office 
Washington Department of Ecology 
1204 Railroad Avenue 
Bellingham, WA 98225 

or to such other address as the Parties hereto may from time-to­
time designate in writing and deliver in a like manner. Facsimile 
transmission of any signed original document and retransmission of 

(/FINALACCEPTEDl-14-04ECOLOGYL YNDEJ\MOAJ .doc] -8- 1115104 



any signed facsimile transmission shall be the same as delivery of an 
original document. 

7.4 Failure of either Party at any time to require performance of any prov'ision of 
this MOA shall not limit such Party's right to enforce such provision, nor shall 
any waiver of any breach of any provision of this MOA constitute a waiver of 
any succeeding breach of such provision or a waiver of such provision itself. 

7.5 If any term or provision of this MOA or the application thereof to any person, 
entity or circumstance shall to any extent be invalid or unenforceable, the 
remainder of this MOA and the application of such term or provision to 
persons, entities or circumstances other than those as to which it is held invalid 
or unenforceable shall not be affected thereby, and each term or provision of 
this MOA shall be valid and enforceable to the fullest extent pennitted by law. 

7. 6 The laws of the State of Washington shall govern any disputes arising under 
this MOA. 

7.7 Subject to section 6. 1 herein, any disputes arising out of the terms and 
conditions of the terminated MOA may be adjudicated. Any legal cause of 
action shall be adjudicated in the Superior Court for Whatcom County, 
Washington, unless otherwise agreed. 

7.8 This MOA constitutes the entire agreement between Ecology and Lynden as to 
the matters contained herein. This MOA may be modified in writing only, 
upon mutual agreement of the Paiiies. 

•" ..xi- /} 
Dated this ,.:::[n_ day of 10/.a14 ,4 C 

(J 
'2004. 

CITY OF LYNDEN 

By: Jack youws 
Its: Mayor 

DEPARTMENT OF ECOLOGY 

Its: Interim Director 
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... 

Approved as to form: 

City Attorney 
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STATE OF WASHINGTON ) 
) SS. 

COUNTY OF WHATCOM ) 

I certify that I know or have satisfactory evidence that Jack Louws is the p erson 
who appeared before me, and said person acknowledged that he signed this 
instrument, on oath stated that he was authorized to execute the instrument and 
acknowledged it as the Mayor of the City of Lynden to be the free and voluntary act 
of such Party for the uses and purposes mentioned in the instrument. 

~ 
Dated this 1/2_ day of 0-? . .,4 , ~· ';r:, 200*. 

/'~~~"~"·~~·····~. (/ 1?-A.e ~. ~"ti 
f~~~~~'~iiotE;,;~~ Print Name: K:~= ;z =i:L?4/Jo 
~ :· ~oTAR;- ..,. .: o ~ NOTARY PUBLIC m and for the 
= t a-• .....,., l ~ State of Washington. ~ . ,oUBL\Ci --::. if>·. . :: 

-::. :.,>. •• ./b: :\ .. ~ .' 
'%_ -?,>-,°. · .'.~E 27. 1~~. · .. ~<::::>· / -::-, ~o .. . ... .. ...,\:> ,~· 

,,,,, F WAS'fl\\" ,,,,. 

My commission expires: _t:_l~-~.::?.~7_-~{)'--7,___ 

1111111
11,111 uH \\\\\\ ''' 

STATE OF WASHINGTON 

COUNTY OF Jhlu±m·L 

) 
) SS. 

) 

I certify that I know or have satisfactory evidence that Linda Hoffman is the 
person who appeared before me, and said person acknowledged that (he/she) signed 
this instrument, on oath stated that (he/she) was authorized to execute the instrument 
and acknowledged it as the Interim Director of the Vlashington State Department of 
Ecology to be the free and voluntary act of such Party for the uses and purposes 
mentioned in the instrument. 

Dated this fthlay of M 20CJ4c 

~ss·~- · ~~.~d~.~~~~ 
NOTARY PUBLIC in and for the 
State of Washington. 
My commission expires: ti;- J 7 - 0 7 
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City of Lynden 
 

Project Team Members:  City of Lynden, AESI, and Reichardt & Ebe  
 

MANAGED AQUIFER RECHARGE (MAR) DEMONSTRATION PROJECT 
 
Project Purpose 
Identify, permit, construct and operate a managed aquifer recharge (MAR) system that will increase flow 
in the Nooksack River primarily in June through November for habitat enhancement, stream flow 
augmentation, and municipal surface water right mitigation purposes. 

General Concept 
• Divert water from the Nooksack River (December through May) when the river exceeds minimum 

instream flow requirements and convey that water, by pump or gravity, to selected MAR site(s). 
The MAR system will infiltrate water into the subsurface resulting in recharge to the underlying 
shallow aquifer systems. 

• Potential MAR sites are being considered along the South, North, and Middle Forks of the 
Nooksack River, and its Main-Stem, in geologic/hydrogeologic settings where a high percentage 
of the infiltrated water will return to the river as groundwater recharge/seepage. 

• The MAR sites would be located where the groundwater time of travel to the river is between 
roughly 1 to 6 months so that river diversions between December and May will increase 
groundwater seepage/recharge to the river from June through November.  See the MAR 
Conceptual Diagram on the back of this sheet for additional details. 

Other Considerations 
• Climate change models for Whatcom County predict a decrease in snowpack, an increase in 

winter/spring river flow, and a decrease in summer/fall river flow in the upcoming decades. The 
MAR projects may provide a reliable long-term solution to counter these predicted climate change 
impacts by storing a portion of the winter/spring river flows in the subsurface and releasing that 
stored water as cool groundwater recharge to the river during the summer/fall months. 

• This same concept also means that the MAR projects would provide some degree of summertime 
drought protection for the Nooksack River. 

 

Expected Results 

• The MAR projects could provide several thousands of acre-feet of relatively cold groundwater 
recharge to the upstream reaches of the river between June and November.  It is intended that 
the vast majority of this MAR water will be placed in trust for streamflow and habitat 
enhancement purposes.    

• A percentage of the increased flow in the river will be credited as mitigation for a modest new 
City of Lynden annual municipal water right.  The City will provide for the ongoing monitoring and 
operation of the MAR systems to maintain their municipal surface water right.   

• A share of the new water right may be used to address public health concerns of water 
associations, adjacent to Lynden, that currently use groundwater with nitrate concentrations 
above drinking water standards. 

 



 

 
 

MAR Conceptual Diagram 
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