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Last edited

Public Works

Stormwater - 907610

Kraig Olason, Stormwater Program Manager

ASM Affiliates

SWCS24-01 Varies

100,000.00

N/A

100,000

 Whatcom County Public Works, at times, requires additional cultural resources services due to the
following: workload capacity, work outside our expertise and need for independent opinions. This
on-call contract will provide for these professional cultural resource services.

 Not to Exceed 8/31/2025

C. Swan 2024-06-11
Christopher Quinn 6/25/2024

Amy Martin 6/26/2024

202406036

AB2024-464
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Whatcom County A&E Professional Services  
Negotiated Hourly Rate Consultant Agreement 
 

Firm/Organization Legal Name (do not use dba’s): 
ASM Affiliates 

Address 
26231 72nd Ave NW, Unit 201, Stanwood, WA, 98292 

Project Number 

UBI Number 

602945030 

Federal TIN 

95‐3163341 

Execution Date 

Federal Participation  

Yes No 

 Maximum Amount Payable: 
$100,000 

Project Title 
SWCS24-01, On-Call Cultural and Historical Resources Consultant 

Description of Work 
The work will include cultural and historical resources surveying, reporting and permitting 
pursuant to a number of Whatcom County Public Works projects and involves generating 
specific cultural resources deliverables, at an agreed amount, until the contract maximum 
value is reached. See Exhibit A for Scope of Work. 

Index of Exhibits 
Exhibit A Scope of Work 

Exhibit B Preparation and Delivery of Electronic Engineering and Other Data 

Exhibit C Prime Consultant Cost Computations 
Exhibit D Sub-consultant Cost Computations 

Exhibit E County Ordinance on Nondiscrimination 

Exhibit F Certification Documents 

Exhibit G  Granting Agency Provisions 

Exhibit H Alleged Consultant Design Error Procedures 

Exhibit I Consultant Claim Procedures 

Whatcom County Contract No. 

______________________ 

 Completion Date 

August 31, 2025

202406036
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THIS AGREEMENT, made and entered into as shown in the “Execution Date” box on page one (1) 
of this AGREEMENT,  between  the Whatcom County, hereinafter called the “AGENCY,” and the 
“Firm / Organization Name” referenced on page one (1) of this AGREEMENT, hereinafter called the 
“CONSULTANT.” 

WHEREAS, the AGENCY desires to accomplish the work referenced in “Description of Work” on page 
one (1) of this AGREEMENT and hereafter called the “SERVICES;” and does not have sufficient 
staff to meet the required commitment and therefore deems it advisable and desirable to engage the 
assistance of a CONSULTANT to provide the necessary SERVICES; and 

WHEREAS, this AGREEMENT is partially or fully funded by  N/A , herein after referred to as 
the “GRANTING AGENCY”; and  

WHEREAS, if there is no outside GRANTING AGENCY involvement, then any reference to 
GRANTING AGENCY herein shall be interpreted to mean the AGENCY; and 

WHEREAS, the CONSULTANT represents that they comply with the Washington State Statutes 
relating to professional registration, if applicable, and has signified a willingness to furnish consulting 
services to the AGENCY. 

NOW, THEREFORE, in consideration of the terms, conditions, covenants, and performance contained 
herein, or attached and incorporated and made a part hereof, the parties hereto agree as follows: 

I. General Description of Work

The work under this AGREEMENT shall consist of the above-described SERVICES as herein defined, 
and necessary to accomplish the completed work for this project. The CONSULTANT shall furnish 
all services, labor, and related equipment and, if applicable, sub-consultants and subcontractors 
necessary to conduct and complete the SERVICES as designated elsewhere in this AGREEMENT. 

II. General Scope of Work

The Scope of Work and projected level of effort required for these SERVICES is described in Exhibit 
“A” attached hereto and by this reference made a part of this AGREEMENT. The General Scope 
of Work was developed utilizing performance based contracting methodologies. 

III. General Requirements

All aspects of coordination of the work of this AGREEMENT with outside agencies, groups, or individuals 
shall receive advance approval by the AGENCY. Necessary contacts and meetings with agencies, 
groups, and/or individuals shall be coordinated through the AGENCY. The CONSULTANT shall attend 
coordination, progress, and presentation meetings with the AGENCY and/or such State, Federal, 
Community, City, or County officials, groups or individuals as may be requested by the AGENCY. 
The AGENCY will provide the CONSULTANT sufficient notice prior to meetings requiring 
CONSULTANT participation. The minimum required hours or days’ notice shall be agreed to between 
the AGENCY and the CONSULTANT and shown in Exhibit “A.” 

The CONSULTANT shall prepare a monthly progress report, in a form approved by the AGENCY, 
which will outline in written and graphical form the various phases and the order of performance of 
the SERVICES in sufficient detail so that the progress of the SERVICES can easily be evaluated. 

The CONSULTANT, any sub-consultants, and the AGENCY shall comply with all Federal, State, and local 
laws, rules, codes, regulations, and all AGENCY policies and directives, applicable to the work to be 
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performed under this AGREEMENT. This AGREEMENT shall be interpreted and construed in 
accordance with the laws of the State of Washington. 

All Reports, PS&E materials, and other data furnished to the CONSULTANT by the AGENCY shall be 
returned. All electronic files, prepared by the CONSULTANT, must meet the requirements as outlined 
in Exhibit “B – Preparation and Delivery of Electronic Engineering and other Data.” 

All designs, drawings, specifications, documents, and other work products, including all electronic files, 
prepared by the CONSULTANT prior to completion or termination of this AGREEMENT are 
instruments of service for these SERVICES, and are the property of the AGENCY. Reuse by the 
AGENCY or by others, acting through or on behalf of the AGENCY of any such instruments of service, 
not occurring, as a part of this SERVICE, shall be without liability or legal exposure to the CONSULTANT. 

Any and all notices or requests required under this AGREEMENT shall be made in writing and sent to 
the other party by (i) certified mail, return receipt requested, or (ii) by email or facsimile, to the address 
set forth below: 

If to AGENCY: If to CONSULTANT: 
Name: Name: Dave Iversen 
Agency: Agency: ASM Affiliates 
Address: Address: 26231 72nd Ave NW UNIT 201 
City: State: Zip: City: Stanwood    State: WA   Zip: 98292 
Email: Email: diversen@asmaffiliates.com 
Phone: Phone: 360-572 4870 
Facsimile: Facsimile: 

IV. Time for Beginning and Completion

The CONSULTANT shall not begin any work under the terms of this AGREEMENT until authorized in 
writing by the AGENCY. All work under this AGREEMENT shall conform to the criteria agreed upon 
detailed in the AGREEMENT documents. These SERVICES must be completed by the date shown 
in the heading of this AGREEMENT titled “Completion Date.” 

The established completion time shall not be extended because of any delays attributable to the 
CONSULTANT, but may be extended by the AGENCY in the event of a delay attributable to the 
AGENCY, or because of unavoidable delays caused by an act of GOD, governmental actions, or other 
conditions beyond the control of the CONSULTANT. A prior supplemental AGREEMENT issued by the 
AGENCY is required to extend the established completion time. 

V. Payment Provisions

The CONSULTANT shall be paid by the AGENCY for completed SERVICES rendered under this 
AGREEMENT as provided hereinafter. Such payment shall be full compensation for SERVICES 
performed or SERVICES rendered and for all labor, materials, supplies, equipment, and incidentals 
necessary to complete SERVICES. The CONSULTANT shall conform to all applicable portions of 48 
CFR Part 31 (www.ecfr.gov). 

A. Hourly Rates: Hourly rates are comprised of the following elements - Direct (Raw) Labor, Indirect
Cost Rate, and Fee (Profit). The CONSULTANT shall be paid by the AGENCY for work done, based
upon the negotiated hourly rates shown in Exhibits “C” and “D” attached hereto and by reference

Cody Swan
Whatcom County
322 N. Commercial Street

Bellingham WA 98225
cswan@co.whatcom.wa.us
360-815-3803
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made part of this AGREEMENT. These negotiated hourly rates will be accepted based on a review 
of the CONSULTANT’s direct labor rates and indirect cost rate computations and agreed upon 
fee. The accepted negotiated rates shall be memorialized in a final written acknowledgment 
between the parties. Such final written acknowledgment shall be incorporated into, and become a 
part of, this AGREEMENT. The initially accepted negotiated rates shall be applicable from the 
approval date, as memorialized in a final written acknowledgment, to 180 days following the 
CONSULTANT’s fiscal year end (FYE) date. 

The direct (raw) labor rates and classifications, as shown on Exhibits “C” and “D” shall be 
subject to renegotiations for each subsequent twelve (12) month period (180 days following FYE 
date to 180 days following FYE date) upon written request of the CONSULTANT or the AGENCY. 
The written request must be made to the other party within ninety (90) days following the 
CONSULTANT’s FYE date. If no such written request is made, the current direct (raw) labor rates 
and classifications as shown on Exhibits “C” and “D” will remain in effect for the twelve (12) month 
period. 

Conversely, if a timely request is made in the manner set forth above, the parties will commence 
negotiations to determine the new direct (raw) labor rates and classifications that will be applicable 
for the twelve (12 month period. Any agreed to renegotiated rates shall be memorialized in a 
final written acknowledgment between the parties. Such final written acknowledgment shall be 
incorporated into, and become a part of, this AGREEMENT. If requested, the CONSULTANT shall 
provide current payroll register and classifications to aid in negotiations. If the parties cannot reach 
an agreement on the direct (raw) labor rates and classifications, the AGENCY shall perform an audit 
of the CONSULTANT’s books and records to determine the CONSULTANT’s actual costs. The 
audit findings will establish the direct (raw) labor rates and classifications that will applicable for 
the twelve (12) month period. 

The fee as identified in Exhibits “C” and “D” shall represent a value to be applied throughout the life 
of the AGREEMENT. 

The CONSULTANT shall submit annually to the AGENCY an updated indirect cost rate within 180 
days of the close of its fiscal year. An approved updated indirect cost rate shall be included in the 
current fiscal year rate under this AGREEMENT, even if/when other components of the hourly rate 
are not renegotiated. These rates will be applicable for the twelve (12) month period. At the 
AGENCY’s option, a provisional and/or conditional indirect cost rate may be negotiated. This 
provisional or conditional indirect rate shall remain in effect until the updated indirect cost rate is 
completed and approved. Indirect cost rate costs incurred during the provisional or conditional period 
will not be adjusted. The CONSULTANT may request an extension of the last approved indirect 
cost rate for the twelve (12) month period. These requests for provisional indirect cost rate and/or 
extension will be considered on a case-by-case basis, and if granted, will be memorialized in a final 
written acknowledgment. 

The CONSULTANT shall maintain and have accessible support data for verification of the 
components of the hourly rates, i.e., direct (raw) labor, indirect cost rate, and fee (profit) percentage. 
The CONSULTANT shall bill each employee’s actual classification, and actual salary plus indirect 
cost rate plus fee. 

B. Direct Non-Salary Costs: Direct Non-Salary Costs will be reimbursed at the actual cost to the
CONSULTANT. These charges may include, but are not limited to, the following items: travel,
printing, long distance telephone, supplies, computer charges, and fees of sub-consultants. Air or train
travel will be reimbursed only to lowest price available, unless otherwise approved by the AGENCY.
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The CONSULTANT shall comply with the rules and regulations regarding travel costs (excluding air, 
train, and rental car costs) in accordance with the Washington State Department of Transportation’s 
(WSDOT) Accounting Manual M 13-82, Chapter 10 – Travel Rules and Procedures, and all revisions 
thereto. Air, train, and rental card costs shall be reimbursed in accordance with 48 Code of Federal 
Regulations (CFR) Part 31.205-46 “Travel Costs.” The billing for Direct Non-salary Costs shall 
include an itemized listing of the charges directly identifiable with these SERVICES. The 
CONSULTANT shall maintain the original supporting documents in their office. Copies of the 
original supporting documents shall be supplied to the GRANTING AGENCY upon request. All 
above charges must be necessary for the SERVICES provided under this AGREEMENT. 

C. Maximum Amount Payable: The Maximum Amount Payable by the AGENCY to the CONSULTANT
under this AGREEMENT shall not exceed the amount shown in the heading of this AGREEMENT
on page one (1.) The Maximum Amount Payable does not include payment for extra work as stipulated
in section XIII, “Extra Work.” No minimum amount payable is guaranteed under this AGREEMENT.

D. Monthly Progress Payments: Progress payments may be claimed on a monthly basis for all costs
authorized in A and B above. Detailed statements shall support the monthly billings for hours
expended at the rates established in Exhibit “C,” including names and classifications of all employees,
and billings for all direct non-salary expenses. To provide a means of verifying the billed salary costs
for the CONSULTANT’s employees, the AGENCY may conduct employee interviews. These
interviews may consist of recording the names, titles, salary rates, and present duties of those
employees performing work on the SERVICES at the time of the interview.

E. Final Payment: Final Payment of any balance due the CONSULTANT of the gross amount earned
will be made promptly upon its verification by the AGENCY after the completion of the SERVICES
under this AGREEMENT, contingent upon receipt of all PS&E, plans, maps, notes, reports, electronic
data, and other related documents, which are required to be furnished under this AGREEMENT.
Acceptance of such Final Payment by the CONSULTANT shall constitute a release of all claims for
payment, which the CONSULTANT may have against the AGENCY unless such claims are
specifically reserved in writing and transmitted to the AGENCY by the CONSULTANT prior to its
acceptance. Said Final Payment shall not, however, be a bar to any claims that the AGENCY may
have against the CONSULTANT or to any remedies the AGENCY may pursue with respect to such
claims.

The payment of any billing will not constitute agreement as to the appropriateness of any item and at
the time of final audit all required adjustments will be made and reflected in a final payment. In the
event that such final audit reveals an overpayment to the CONSULTANT, the CONSULTANT will
refund such overpayment to the AGENCY within thirty (30) calendar days of notice of the
overpayment. Such refund shall not constitute a waiver by the CONSULTANT for any claims relating
to the validity of a finding by the AGENCY of overpayment. Per WSDOT’s “Audit Guide for
Consultants,” Chapter 23 “Resolution Procedures,” the CONSULTANT has twenty (20) working days
after receipt of the final Post Audit to begin the appeal process to the AGENCY for audit findings

F. Inspection of Cost Records: The CONSULTANT and their sub-consultants shall keep available for
inspection by representatives of the AGENCY and the United States, for a period of six (6) years after
receipt of final payment, the cost records and accounts pertaining to this AGREEMENT and all items
related to or bearing upon these records with the following exception: if any litigation, claim or audit
arising out of, in connection with, or related to this AGREEMENT is initiated before the expiration of
the six (6) year period, the cost records and accounts shall be retained until such litigation, claim, or
audit involving the records is completed. An interim or post audit may be performed on this
AGREEMENT. The audit, if any, will be performed by the State Auditor, the GRANTING
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AGENCY’S auditor, Comptroller General of the United States, any of their duly authorized 
representatives, and/or at the request of the AGENCY’s Project Manager 

VI. Sub-Contracting

The AGENCY permits subcontracts for those items of SERVICES as shown in Exhibit “A” attached 
hereto and by this reference made part of this AGREEMENT. 

The CONSULTANT shall not subcontract for the performance of any SERVICE under this 
AGREEMENT without prior written permission of the AGENCY. No permission for subcontracting 
shall create, between the AGENCY and sub-consultant, any contract or any other relationship. 

Compensation for this sub-consultant SERVICES shall be based on the cost factors shown on Exhibit 
“D” attached hereto and by this reference made part of this AGREEMENT. 

The SERVICES of the sub-consultant shall not exceed its maximum amount payable identified in 
each sub consultant cost estimate unless a prior written approval has been issued by the AGENCY. 

All reimbursable direct labor, indirect cost rate, direct non-salary costs and fee costs for the sub-consultant 
shall be negotiated and substantiated in accordance with section V “Payment Provisions” herein and 
shall be memorialized in a final written acknowledgment between the parties 

All subcontracts shall contain all applicable provisions of this AGREEMENT, and the CONSULTANT 
shall require each sub-consultant or subcontractor, of any tier, to abide by the terms and conditions of 
this AGREEMENT. With respect to sub-consultant payment, the CONSULTANT shall comply with 
all applicable sections of the STATE’s Prompt Payment laws as set forth in RCW 39.04.250 and RCW 
39.76.011. 

The CONSULTANT, sub-recipient, or sub-consultant shall not discriminate on the basis of race, color, 
national origin, or sex in the performance of this AGREEMENT. The CONSULTANT shall carry out 
applicable requirements of 49 CFR Part 26 in the award and administration of contracts. Failure by 
the CONSULTANT to carry out these requirements is a material breach of this AGREEMENT, which 
may result in the termination of this AGREEMENT or such other remedy as the recipient deems 
appropriate. 

VII. Employment   and   Organizational   Conflict   of   Interest

The CONSULTANT warrants that they have not employed or retained any company or person, other 
than a bona fide employee working solely for the CONSULTANT, to solicit or secure this contract, and 
that it has not paid or agreed to pay any company or person, other than a bona fide employee working 
solely for the CONSULTANT, any fee, commission, percentage, brokerage fee, gift, or any other 
consideration, contingent upon or resulting from the award or making of this contract. For breach 
or violation of this warrant, the AGENCY shall have the right to annul this AGREEMENT without 
liability or, in its discretion, to deduct from this AGREEMENT price or consideration or otherwise 
recover the full amount of such fee, commission, percentage, brokerage fee, gift, or contingent fee. 

Any and all employees of the CONSULTANT or other persons while engaged in the performance of any 
work or services required of the CONSULTANT under this AGREEMENT, shall be considered 
employees of the CONSULTANT only and not of the AGENCY, and any and all claims that may 
arise under any Workmen’s Compensation Act on behalf of said employees or other persons while so 
engaged, and any and all claims made by a third party as a consequence of any act or omission on the 
part of the CONSULTANT’s employees or other persons while so engaged on any of the work or 
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services provided to be rendered herein, shall be the sole obligation and responsibility of the 
CONSULTANT. 

The CONSULTANT shall not engage, on a full- or part-time basis, or other basis, during the period 
of this AGREEMENT, any professional or technical personnel who are, or have been, at any time during 
the period of this AGREEMENT, in the employ of the GRANTING AGENCY or the AGENCY, except 
regularly retired employees, without written consent of the public employer of such person if he/she 
will be working on this AGREEMENT for the CONSULTANT. 

VIII. Nondiscrimination

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, sub-
consultants, subcontractors and successors in interest, agrees to comply with the following laws and 
regulations: 

• Title VI of the Civil Rights Act of 1964 (42 U.S.C. Chapter 21 Subchapter V § 2000d through
2000d-4a)

• Federal-aid Highway Act of 1973 (23 U.S.C. Chapter 3 § 324)

• Rehabilitation Act of 1973 (29 U.S.C. Chapter 16 Subchapter V § 794)

• Age Discrimination Act of 1975 (42 U.S.C. Chapter 76 § 6101 et. seq.)

• Civil Rights Restoration Act of 1987 (Public Law 100-259)

• 23 CFR Part 200

• 49 CFR Part 21

• 49 CFR Part 26

• RCW 49.60.180

In relation to Title VI of the Civil Rights Act of 1964, the CONSULTANT is bound by the provisions of 
Exhibit “E” attached hereto and by this reference made part of this AGREEMENT, and shall include 
the attached Exhibit “E” in every sub-contract, including procurement of materials and leases of 
equipment, unless exempt by the Regulations or directives issued pursuant thereto. 

IX. Termination of Agreement

The right is reserved by the AGENCY to terminate this AGREEMENT at any time with or without cause 
upon ten (10) days written notice to the CONSULTANT. 

In the event this AGREEMENT is terminated by the AGENCY, other than for default on the part 
of the CONSULTANT, a final payment shall be made to the CONSULTANT for actual hours charged 
at the time of termination of this AGREEMENT, plus any direct non-salary costs incurred up to the time 
of termination of this AGREEMENT. 

No payment shall be made for any SERVICES completed after ten (10) days following receipt by the 
CONSULTANT of the notice to terminate. If the accumulated payment made to the CONSULTANT 
prior to Notice of Termination exceeds the total amount that would be due when computed as set forth 
in paragraph two (2) of this section, then no final payment shall be due and the CONSULTANT shall 
immediately reimburse the AGENCY for any excess paid. 

If the services of the CONSULTANT are terminated by the AGENCY for default on the part of the 
CONSULTANT, the above formula for payment shall not apply. 
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In the event of a termination for default, the amount to be paid to the CONSULTANT shall be determined 
by the AGENCY with consideration given to the actual costs incurred by the CONSULTANT in 
performing SERVICES to the date of termination, the amount of SERVICES originally required which 
was satisfactorily completed to date of termination, whether that SERVICE is in a form or a type which 
is usable to the AGENCY at the time of termination, the cost to the AGENCY of employing another 
firm to complete the SERVICES required and the time which may be required to do so, and other factors 
which affect the value to the AGENCY of the SERVICES performed at the time of termination. Under 
no circumstances shall payment made under this subsection exceed the amount, which would have been 
made using the formula set forth in paragraph two (2) of this section. 

If it is determined for any reason, that the CONSULTANT was not in default or that the CONSULTANT’s 
failure to perform is without the CONSULTANT’s or its employee’s fault or negligence, the 
termination shall be deemed to be a termination for the convenience of the AGENCY. In such an event, 
the CONSULTANT would be reimbursed for actual costs in accordance with the termination for other 
than default clauses listed previously. 

The CONSULTANT shall, within 15 days, notify the AGENCY in writing, in the event of the death 
of any member, partner, or officer of the CONSULTANT or the death or change of any of the 
CONSULTANT’s supervisory and/or other key personnel assigned to the project or disaffiliation of 
any principally involved CONSULTANT employee. 

The CONSULTANT shall also notify the AGENCY, in writing, in the event of the sale or transfer of 
50% or more of the beneficial ownership of the CONSULTANT within 15 days of such sale or transfer 
occurring. The CONSULTANT shall continue to be obligated to complete the SERVICES under the 
terms of this AGREEMENT unless the AGENCY chooses to terminate this AGREEMENT for 
convenience or chooses to renegotiate any term(s) of this AGREEMENT. If termination for 
convenience occurs, final payment will be made to the CONSULTANT as set forth in the second and 
third paragraphs of this section. 

Payment for any part of the SERVICES by the AGENCY shall not constitute a waiver by the AGENCY 
of any remedies of any type it may have against the CONSULTANT for any breach of this 
AGREEMENT by the CONSULTANT, or for failure of the CONSULTANT to perform SERVICES 
required of it by the AGENCY. 

Forbearance of any rights under the AGREEMENT will not constitute waiver of entitlement to exercise 
those rights with respect to any future act or omission by the CONSULTANT. 

X. Changes of Work

The CONSULTANT shall make such changes and revisions in the completed work of this 
AGREEMENT as necessary to correct errors appearing therein, without additional compensation 
thereof. Should the AGENCY find it desirable for its own purposes to have previously satisfactorily 
completed SERVICES or parts thereof changed or revised, the CONSULTANT shall make such revisions 
as directed by the AGENCY. This work shall be considered as Extra Work and will be paid for as herein 
provided under section XIII “Extra Work.” 

XI. Disputes

Any disputed issue not resolved pursuant to the terms of this AGREEMENT shall be submitted in writing 
within 10 days to the Director of Public Works or AGENCY Engineer, whose decision in the matter 
shall be final and binding on the parties of this AGREEMENT; provided however, that if an action is 
brought challenging the Director of Public Works or AGENCY Engineer’s decision, that decision shall 
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be subject to judicial review. If the parties to this AGREEMENT mutually agree, disputes concerning 
alleged design errors will be conducted under the procedures found in Exhibit “H”. In the event that 
either party deem it necessary to institute legal action or proceeding to enforce any right or obligation 
under this AGREEMENT, this action shall be initiated in the Superior Court of the State of Washington, 
situated in the county in which the AGENCY is located. The parties hereto agree that all questions 
shall be resolved by application of Washington law and that the parties have the right of appeal from 
such decisions of the Superior Court in accordance with the laws of the State of Washington. The 
CONSULTANT hereby consents to the personal jurisdiction of the Superior Court of the State of 
Washington, situated in the county in which the AGENCY is located. 

XII. Legal Relations

The CONSULTANT, any sub-consultants, and the AGENCY shall comply with all Federal, State, and 
local laws, rules, codes, regulations and all AGENCY and GRANTING AGENCY policies and 
directives, applicable to the work to be performed under this AGREEMENT. This AGREEMENT shall 
be interpreted and construed in accordance with the laws of the State of Washington. 

The CONSULTANT shall defend, indemnify, and hold the GRANTING AGNECY and the AGENCY 
and their officers and employees harmless from all claims, demands, or suits at law or equity arising in 
whole or in part from the negligence of, or the breach of any obligation under this AGREEMENT 
by, the CONSULTANT or the CONSULTANT’s agents, employees, sub consultants, subcontractors or 
vendors, of any tier, or any other persons for whom the CONSULTANT may be legally liable; provided 
that nothing herein shall require a CONSULTANT to defend or indemnify the GRANTING AGENCY 
and the AGENCY and their officers and employees against and hold harmless the GRANTING 
AGENCY and the AGENCY and their officers and employees from claims, demands or suits based 
solely upon the negligence of, or breach of any obligation under this AGREEMENT by the 
GRANTING AGENCY and the AGENCY, their agents, officers, employees, sub-consultants, 
subcontractors or vendors, of any tie , or any other persons for whom the GRANTING AGENCY and /or 
the AGENCY may be legally liable; and provided further that if the claims or suits are caused by or 
result from the concurrent negligence of (a) the CONSULTANT or the CONSULTANT’s agents, 
employees, sub-consultants, subcontractors or vendors, of any tier, or any other persons for whom the 
CONSULTANT is legally liable, and (b) the GRANTING AGENCY and/or AGENCY, their agents, 
officers, employees, sub-consultants, subcontractors and or vendors, of any tier, or any other persons for 
whom the GRANTING AGENCY and/or AGENCY may be legally liable, the defense and indemnity 
obligation shall be valid and enforceable only to the extent of the CONSULTANT’s negligence or the 
negligence of the CONSULTANT’s agents, employees, sub-consultants, subcontractors or vendors, of 
any tier, or any other persons for whom the CONSULTANT may be legally liable. This provision shall 
be included in any AGREEMENT between CONSULTANT and any sub-consultant, subcontractor and 
vendor, of any tier. 

The CONSULTANT shall also defend, indemnify, and hold the GRANTING AGENCY and the 
AGENCY and their officers and employees harmless from all claims, demands, or suits at law or equity 
arising in whole or in part from the alleged patent or copyright infringement or other allegedly 
improper appropriation or use of trade secrets, patents, proprietary information, know-how, copyright 
rights or inventions by the CONSULTANT or the CONSULTANT’s agents, employees, sub-consultants, 
subcontractors or vendors, of any tier, or any other persons for whom the CONSULTANT may be 
legally liable, in performance of the Work under this AGREEMENT or arising out of any use in 
connection with the AGREEMENT of methods, processes, designs, information or other items furnished 
or communicated to GRANTING AGENCY and/or the AGENCY, their agents, officers and employees 
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pursuant to the AGREEMENT; provided that this indemnity shall not apply to any alleged patent or 
copyright infringement or other allegedly improper appropriation or use of trade secrets, patents, 
proprietary information, know-how, copyright rights or inventions resulting from GRANTING AGENCY 
and/or AGENCY’s, their agents’, officers and employees’ failure to comply with specific written 
instructions regarding use provided to GRANTING AGENCY and/or AGENCY, their agents, officers 
and employees by the CONSULTANT, its agents, employees, sub- consultants, subcontractors or 
vendors, of any tier, or any other persons for whom the CONSULTANT may be legally liable. 

The CONSULTANT’s relation to the AGENCY shall be at all times as an independent contractor. 

Notwithstanding any determination by the Executive Ethics Board or other tribunal, the AGENCY may, 
in its sole discretion, by written notice to the CONSULTANT terminate this AGREEMENT if it is 
found after due notice and examination by the AGENCY that there is a violation of the Ethics in Public 
Service Act, Chapter 42.52 RCW; or any similar statute involving the CONSULTANT in the 
procurement of, or performance under, this AGREEMENT. 

The CONSULTANT specifically assumes potential liability for actions brought by the CONSULTANT’s 
own employees or its agents against the GRANTING AGENCY and/or the AGENCY and, solely for 
the purpose of this indemnification and defense, the CONSULTANT specifically waives any immunity 
under the state industrial insurance law, Title 51 RCW. The Parties have mutually negotiated this waiver. 

Unless otherwise specified in this AGREEMENT, the AGENCY shall be responsible for 
administration of construction contracts, if any, on the project. Subject to the processing of a new sole 
source, or an acceptable supplemental AGREEMENT, the CONSULTANT shall provide On-Call 
assistance to the AGENCY during contract administration. By providing such assistance, the 
CONSULTANT shall assume no responsibility for proper construction techniques, job site safety, or 
any construction contractor’s failure to perform its work in accordance with the contract documents. 

The CONSULTANT shall obtain and keep in force during the terms of this AGREEMENT, or as 
otherwise required, the following insurance with companies or through sources approved by the State 
Insurance Commissioner pursuant to Title 48 RCW. 

Insurance Coverage 

A. Worker’s compensation and employer’s liability insurance as required by the State of Washington
(STATE).

B. Commercial general liability insurance written under ISO Form CG 00 01 12 04 or its equivalent
with minimum limits of one million dollars ($1,000,000.00) per occurrence and two million dollars
($2,000,000.00) in the aggregate for each policy period.

C. Business auto liability insurance written under ISO Form CG 00 01 10 01 or equivalent providing
coverage for any “Auto” (Symbol 1) used in an amount not less than a one million dollar
($1,000,000.00) combined single limit for each occurrence.

D. Professional Liability.

Excepting the Worker’s Compensation Insurance and any Professional Liability Insurance, the 
GRANTING AGNECY and AGENCY, their officers, employees, and agents will be named on all 
policies of CONSULTANT and any sub-consultant and/or subcontractor as an additional insured (the 
“AIs”), with no restrictions or limitations concerning products and completed operations coverage. 
This coverage shall be primary coverage and non-contributory and any coverage maintained by the 
AIs shall be excess over, and shall not contribute with, the additional insured coverage required 
hereunder. The CONSULTANT’s and the sub-consultant’s and/or subcontractor’s insurer shall waive 
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any and all rights of subrogation against the AIs. The CONSULTANT shall furnish the AGENCY with 
verification of insurance and endorsements required by this AGREEMENT. The AGENCY reserves 
the right to require complete, certified copies of all required insurance policies at any time. 

All insurance shall be obtained from an insurance company authorized to do business in the State of 
Washington. The CONSULTANT shall submit a verification of insurance as outlined above within 
fourteen (14) days of the execution of this AGREEMENT to: 

Name: Same as Section III General Requirements 

 Agency: 

 Address: 

 City:     State: Zip: 

 Phone: 

 Email: 

No cancellation of the foregoing policies shall be effective without thirty (30) days prior notice to the 
AGENCY. 

The CONSULTANT’s professional liability to the AGENCY, including that which may arise in 
reference to section IX “Termination of Agreement” of this AGREEMENT, shall be limited to the 
accumulative amount of the authorized AGREEMENT or one million dollars ($1,000,000.00), 
whichever is greater, unless the limit of liability is increased by the AGENCY. In no case shall the 
CONSULTANT’s professional liability to third parties be limited in any way. 

The parties enter into this AGREEMENT for the sole benefit of the parties, and to the exclusion of 
any third part, and no third party beneficiary is intended or created by the execution of this AGREEMENT. 

The AGENCY will pay no progress payments under section V “Payment Provisions” until the 
CONSULTANT has fully complied with this section. This remedy is not exclusive; and the AGENCY 
may take such other action as is available to it under other provisions of this AGREEMENT, or otherwise 
in law. 

XIII. Extra Work
A. The AGENCY may at any time, by written order, make changes within the general scope of this

AGREEMENT in the SERVICES to be performed.

B. If any such change causes an increase or decrease in the estimated cost of, or the time required
for, performance of any part of the SERVICES under this AGREEMENT, whether or not changed
by the order, or otherwise affects any other terms and conditions of this AGREEMENT, the
AGENCY shall make an equitable adjustment in the: (1) maximum amount payable; (2) delivery or
completion schedule, or both; and (3) other affected terms and shall modify this AGREEMENT
accordingly.

C. The CONSULTANT must submit any “request for equitable adjustment,” hereafter referred to as
“CLAIM,” under this clause within thirty (30) days from the date of receipt of the written order.
However, if the AGENCY decides that the facts justify it, the AGENCY may receive and act
upon a CLAIM submitted before final payment of this AGREEMENT.

D. Failure to agree to any adjustment shall be a dispute under the section XI “Disputes” clause.
However, nothing in this clause shall excuse the CONSULTANT from proceeding with the
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AGREEMENT as changed. 

E. Notwithstanding the terms and conditions of paragraphs (A.) and (B.) above, the maximum amount
payable for this AGREEMENT, shall not be increased or considered to be increased except by
specific written supplement to this AGREEMENT.

XIV. Endorsement of Plans
If applicable, the CONSULTANT shall place their endorsement on all plans, estimates, or any other 
engineering data furnished by them. 

XV. Granting Agency Review
The GRANTING AGENCY shall have the right to participate in the review or examination of the 
SERVICES in progress. 

XVI. Certification of the Consultant and the Agency
Attached hereto as Exhibit “F-1” is the Certification of the CONSULTANT and the AGENCY, Exhibit 
“F-2” Certification Regarding Debarment, Suspension and Other Responsibility Matters - Primary 
Covered Transactions, Exhibit “F-3” Certification Regarding the Restrictions of the Use of Federal Funds 
for Lobbying and Exhibit “F-4” Certificate of Current Cost or Pricing Data. Exhibit “F-3” is required only 
in AGREEMENT’s over one hundred thousand dollars ($100,000.00) and Exhibit “F-4” is required only 
in AGREEMENT’s over five hundred thousand dollars ($500,000.00.) These Exhibits must be executed 
by the CONSULTANT, and submitted with the master AGREEMENT, and returned to the AGENCY at 
the address listed in section III “General Requirements” prior to its performance of any SERVICES under 
this AGREEMENT. 

XVII. Complete Agreement
This document and referenced attachments contain all covenants, stipulations, and provisions agreed 
upon by the parties. No agent, or representative of either party has authority to make, and the parties 
shall not be bound by or be liable for, any statement, representation, promise or agreement not set 
forth herein. No changes, amendments, or modifications of the terms hereof shall be valid unless 
reduced to writing and signed by the parties as a supplement to this AGREEMENT. 

XVIII. Execution and Acceptance
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be 
deemed to be an original having identical legal effect. The CONSULTANT does hereby ratify and 
adopt all statements, representations, warranties, covenants, and AGREEMENT’s contained in the 
proposal, and the supporting material submitted by the CONSULTANT, and does hereby accept this 
AGREEMENT and agrees to all of the terms and conditions thereof. 

XIX. Protection of Confidential Information
The CONSULTANT acknowledges that some of the material and information that may come into its 
possession or knowledge in connection with this AGREEMENT or its performance may consist of 
information that is exempt from disclosure to the public or other unauthorized persons under either chapter 
42.56 RCW or other local, state, or federal statutes (“State’s Confidential Information”). The “State’s 
Confidential Information” includes, but is not limited to, names, addresses, Social Security numbers, e-
mail addresses, telephone numbers, financial profiles credit card information, driver’s license numbers, 
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medical data, law enforcement records (or any other information identifiable to an individual), 
GRANTING AGENCY and AGENCY source code or object code, GRANTING AGENCY and AGENCY 
security data, non-public Specifications, GRANTING AGENCY and AGENCY non-publicly available 
data, proprietary software, GRANTING AGENCY and AGENCY security data, or information which may 
jeopardize any part of the project that relates to any of these types of information. The CONSULTANT 
agrees to hold the State’s Confidential Information in strictest confidence and not to make use of the State’s 
Confidential Information for any purpose other than the performance of this AGREEMENT, to release it 
only to authorized employees, sub-consultants or subcontractors requiring such information for the 
purposes of carrying out this AGREEMENT, and not to release, divulge, publish, transfer, sell, disclose, 
or otherwise make it known to any other party without the AGENCY’s express written consent or as 
provided by law. The CONSULTANT agrees to release such information or material only to employees, 
sub-consultants or subcontractors who have signed a nondisclosure AGREEMENT, the terms of which 
have been previously approved by the AGENCY. The CONSULTANT agrees to implement physical, 
electronic, and managerial safeguards to prevent unauthorized access to the State’s Confidential 
Information. 

Immediately upon expiration or termination of this AGREEMENT, the CONSULTANT shall, at the 
AGENCY’s option: (i) certify to the AGENCY that the CONSULTANT has destroyed all of the 
State’s Confidential Information; or (ii) returned all of the State’s Confidential Information to the 
AGENCY; or (iii) take whatever other steps the AGENCY requires of the CONSULTANT to protect 
the State’s Confidential Information. 

As required under Executive Order 00-03, the CONSULTANT shall maintain a log documenting the 
following: the State’s Confidential Information received in the performance of this AGREEMENT; 
the purpose(s) for which the State’s Confidential Information was received; who received, maintained, 
and used the State’s Confidential Information; and the final disposition of the State’s Confidential 
Information. The CONSULTANT’s records shall be subject to inspection, review, or audit upon 
reasonable notice from the AGENCY. 

The AGENCY reserves the right to monitor, audit, or investigate the use of the State’s Confidential 
Information collected, used, or acquired by the CONSULTANT through this AGREEMENT. The 
monitoring, auditing, or investigating may include, but is not limited to, salting databases. 

Violation of this section by the CONSULTANT or its sub-consultants or subcontractors may result in 
termination of this AGREEMENT and demand for return of all State’s Confidential Information, 
monetary damages, or penalties 

It is understood and acknowledged that the CONSULTANT may provide the AGENCY with information, 
which is proprietary and/or confidential during the term of this AGREEMENT. The parties agree to 
maintain the confidentiality of such information during the term of this AGREEMENT and afterwards. 
All materials containing such proprietary and/or confidential information shall be clearly identified 
and marked as “Confidential” and shall be returned to the disclosing party at the conclusion of the 
SERVICES under this AGREEMENT. 

The CONSULTANT shall provide the AGENCY with a list of all information and materials it considers 
confidential and/or proprietary in nature: (a) at the commencement of the term of this AGREEMENT, or 
(b) as soon as such confidential or proprietary material is developed. “Proprietary and/or confidential
information” is not meant to include any information which, at the time of its disclosure: (i) is already
known to the other party; (ii) is rightfully disclosed to one of the parties by a third party that is not acting
as an agent or representative for the other party; (iii) is independently developed by or for the other
party; (iv) is publicly known; or (v) is generally utilized by unaffiliated third parties engaged in the
same business or businesses as the CONSULTANT.
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The parties also acknowledge that the AGENCY is subject to Washington State and federal public 
disclosure laws. As such, the AGENCY shall maintain the confidentiality of all such information marked 
proprietary and or confidential or otherwise exempt, unless such disclosure is required under applicable 
state or federal law. If a public disclosure request is made to view materials identified as “Proprietary 
and/or confidential information” or otherwise exempt information, the AGENCY will notify the 
CONSULTANT of the request and of the date that such records will be released to the requester unless 
the CONSULTANT obtains a court order from a court of competent jurisdiction enjoining that 
disclosure. If the CONSULTANT fails to obtain the court order enjoining disclosure, the AGENCY will 
release the requested information on the date specified. 

The CONSULTANT agrees to notify the sub-consultant of any AGENCY communication regarding 
disclosure that may include a sub-consultant’s proprietary and/or confidential information. The 
CONSULTANT notification to the sub-consultant will include the date that such records will be released 
by the AGENCY to the requester and state that unless the sub-consultant obtains a court order from a 
court of competent jurisdiction enjoining that disclosure the AGENCY will release the requested 
information. If the CONSULTANT and/or sub-consultant fail to obtain a court order or other judicial 
relief enjoining the AGENCY by the release date, the CONSULTANT shall waive and release and shall 
hold harmless and indemnify the AGENCY from all claims of actual or alleged damages, liabilities, or 
costs associated with the AGENCY’s said disclosure of sub-consultants’ information. 

XX. Records Maintenance

During the progress of the Work and SERVICES provided hereunder and for a period of not less than 
six (6) years from the date of final payment to the CONSULTANT, the CONSULTANT shall 
keep, retain, and maintain all “documents” pertaining to the SERVICES provided pursuant to this 
AGREEMENT. Copies of all “documents” pertaining to the SERVICES provided hereunder shall be 
made available for review at the CONSULTANT’s place of business during normal working hours. If 
any litigation, claim, or audit is commenced, the CONSULTANT shall cooperate with AGENCY 
and assist in the production of all such documents. “Documents” shall be retained until all litigation, 
claims or audit findings have been resolved even though such litigation, claim, or audit continues past 
the six (6) year retention period. 

For purposes of this AGREEMENT, “documents” means every writing or record of every type and 
description, including electronically stored information (“ESI”), that is in the possession, control, or 
custody of the CONSULTANT, including, without limitation, any and all correspondences, contracts, 
AGREEMENTs, appraisals, plans, designs, data, surveys, maps, spreadsheets, memoranda, stenographic 
or handwritten notes, reports, records, telegrams, schedules, diaries, notebooks, logbooks, invoices, 
accounting records, work sheets, charts, notes, drafts, scribblings, recordings, visual displays, 
photographs, minutes of meetings, tabulations, computations, summaries, inventories, and writings 
regarding conferences, conversations or telephone conversations, and any and all other taped, recorded, 
written, printed or typed matters of any kind or description; every copy of the foregoing whether or not 
the original is in the possession, custody, or control of the CONSULTANT, and every copy of any of the 
foregoing, whether or not such copy is a copy identical to an original, or whether or not such copy contains 
any commentary or notation whatsoever that does not appear on the original. 

For purposes of this AGREEMENT, “ESI” means any and all computer data or electronic recorded media 
of any kind, including “Native Files”, that are stored in any medium from which it can be retrieved 
and examined, either directly or after translation into a reasonably useable form. ESI may include 
information and/or documentation stored in various software programs such as Email, Outlook, Word, 
Excel, Access, Publisher, PowerPoint, Adobe Acrobat, SQL databases, or any other software or 
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electronic communication programs or databases that the CONSULTANT may use in the performance 
of its operations. ESI may be located on network servers, backup tapes, smart phones, thumb drives, 
CDs, DVDs, floppy disks, work computers, cell phones, laptops, or any other electronic device that 
CONSULTANT uses in the performance of its Work or SERVICES hereunder, including any personal 
devices used by the CONSULTANT or any sub-consultant at home. 

“Native files” are a subset of ESI and refer to the electronic format of the application in which such 
ESI is normally created, viewed, and /or modified 

The CONSULTANT shall include this section XX “Records Maintenance” in every subcontract it enters 
into in relation to this AGREEMENT and bind the sub-consultant to its terms, unless expressly agreed 
to otherwise in writing by the AGENCY prior to the execution of such subcontract. 



Whatcom County A&E Professional Services  Project; On‐Call Cultural and Historical Resources Consultant  
Negotiated Hourly Rate Agreement  Professional Services for 2024 (RFP SWCS24‐01) 
[Adapted from WSDOT Consultant Agreement] 

Revised 03-31-2021 Page 16 

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year shown 
in the “Execution Date” box on page one (1) of this AGREEMENT. 

CONSULTANT:  

Each signatory below to this Contract warrants that he/she is the authorized agent of the 
respective party; and that he/she has the authority to enter into the contract and to bind 
the party thereto. 

Dave Iversen 
ASM Affiliates 

_____________________________________ 
Dave Iversen, Director 

WHATCOM COUNTY: 

Recommended for Approval: 

Date Elizabeth Kosa 
Public Works Director 

Approved as to form: 

Christopher Quinn Date 
Chief Civil Deputy Prosecuting Attorney 

Approved: 
Accepted for Whatcom County: 

By: ________________________ 
Satpal Singh Sidhu, Whatcom County Executive 
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Exhibit A Scope of Work 
 



Exhibit A 

(Scope of Work) 

On‐Call Cultural and Historical Resources Consultant Professional 

1. The contractor shall work on an “as Requested” basis only, as determined by the Agency.

2. Prior to mutual acceptance of a formal task assignment, as described in Exhibit A‐1, “Formal Task

Assignment Document” attached, the Contractor will prepare a written itemized cost estimate for

the requested services.

3. The Contractor agrees to furnish the services of a licensed professional

archaeologist/historical/cultural resources consultant and appropriate technical support/survey

field personnel to provide cultural resources services for the Agency as defined by the Task

Assignment Scope of Services document and attachments. Such services may entail any of the

following tasks:

a. Prepare plans and direct appropriate work on historic structures or buildings;

b. Reviewing existing project area information, including but not limited to site records;

historical documents; summaries of archeological research and consultation with affected

tribes;

c. Prepare Cultural Resource and Archaeological Resource Management Plans to implement

and outline specific compliance actions;

d. Prepare or review Unanticipated Discovery Plans for construction activities

e. Assist Public Work Employees and contractors regarding adherence to

Monitoring/Inadvertent Discovery Protocols;

f. Prepare complete reports on surveying/monitoring activities

g. Submit final reports for each project to affected Tribes, stakeholders, regulating agencies

or other parties;

Administration: 

1. Contractor shall utilize a reporting system that will track the contract budget by providing both

project

amount expended to date and overall contract amount expended to date with detail by task assignment. 

2. Every quarter (3 months), Contractor will provide the Agency with an update on the contract

dollar amount expended to date. The update shall summarize each invoice number, date, and

amount. This information should be emailed to the Agency. Contractor shall reference the

Whatcom County Contract No. (WCC#) on all correspondence related to this contract. The Agency

may relax this requirement if Contractor’s reporting system shows this to be a redundant

method.

3. Services provided must be listed on invoices using the exact description/classification, as they

appear on the Contractor’s Fee Schedule for the various personnel involved.

4. Invoices shall be segregated by Whatcom County project number or task number if there is no

Whatcom County project number related to the task.



5. Work for this contract is not guaranteed and the consultant will be utilized at the County’s

discretion.

Insurance: 

The Contractor shall carry, for the duration of this Contract, general liability and property damage 

insurance. The insurance shall be primary, non‐contributory, and shall waive all rights of subrogation. The 

insurance shall identify the Agency as an additional insured. 

Deliverables (as applicable to task type): 

1. Copies of field notes in PDF format;

2. PDF copies of final reports, including but not limited to; cultural resource survey reports,

inadvertent discovery plans, construction monitoring plans, cultural resource management plans;

3. Correspondence with affected tribes and participating regulatory agencies and stakeholders



Exhibit A‐1 

Formal Task Assignment Document 

Task Number________________ 

The general provisions and clauses of________________________ shall be in full force and effect for this 

Agreement Task Assignment 

Location of Project: _______________________________________________________________________   

Project Title: On‐Call Cultural and Historical Resources Consultant Professional 2024‐2025 

Maximum Amount Payable per Task Assignment: ______________________________________________   

Completion Date: ___________________________________       

Description of Work: 

(See attached letter from Agency) 

Agency Project Manager Signature: __________________________________ Date: ___________________  

Oral Authorization Date: ___________________________________________See Letter Date: __________ 

Consultant Signature: _____________________________________________ Date: ___________________  

Agency Approving Authority: _______________________________________ Date: ___________________  
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Exhibit B Preparation and Delivery of Electronic 
Engineering and Other Data 
 

In this Exhibit the agency, as applicable, is to provide a description of the format and standards the 
consultant is to use in preparing electronic files for transmission to the agency. The format and standards 
to be provided may include, but are not limited to, the following: 

I. Surveying, Roadway Design & Plans Preparation Section

A. Survey Data
See Exhibit A

B. Roadway Design Files
N/A

C. Computer Aided Drafting Files

See Exhibit A
D. Specify the Agency’s Right to Review Product with the Consultant

Subject to full review by Whatcom County

E. Specify the Electronic Deliverables to Be Provided to the Agency
See Exhibit A

F. Specify What Agency Furnished Services and Information Is to Be Provided

See Exhibit A 
II. Any Other Electronic Files to Be Provided

See Exhibit A 
III. Methods to Electronically Exchange Data

A. Agency Software Suite
See Exhibit A

B. Electronic Messaging System

N/A

C. File Transfers Format
See Exhibit A
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Exhibit C Prime Consultant Cost Computations 
 

The AGENCY has established a Management Reserve Fund for this AGREEMENT as follows: 

Total Amount Authorized N/A 
Management Reserve Fund N/A 
Maximum Amount Payable N/A 

See attached:] 
IOAI for the approval and Caltrans ID for your overhead rate
ANTE Table 



From: Bennion, Sandy
To: David Mayes
Subject: [EXTERNAL] FW: Acceptance of ICRs for the City of Palm Springs and Kimley-Horn and Associates, Inc. (P1391-

1111 Amendment)
Date: Wednesday, August 18, 2021 9:49:02 AM

Caution: This email is from an EXTERNAL sender. Be safe and verify links and/or attachments prior to opening.

Hi David
Please see below from IOAI for the approval and Caltrans ID for your overhead rate.
You will want to save this email for your records, particularly if you are doing any Caltrans specific work, as
they are requiring this email going forward in many of their audit procedures.
Thanks
Sandy Bennion, Notary 
Kimley-Horn and Associates, Inc.
Direct: 916-571-1017 | Main: 916-858-5800

From: Kaur, Sukhraj@DOT <sukhraj.kaur@dot.ca.gov> 
Sent: Tuesday, August 10, 2021 1:49 PM
To: Joshua Nickerson-C <Joshua.Nickerson-C@palmspringsca.gov>; Joel Montalvo
<Joel.Montalvo@palmspringsca.gov>
Cc: Whitfield, Rodney (FHWA) <Rodney.Whitfield@dot.gov>; grace.regidor@dot.gov; Roberts, Bruce
B@DOT <bruce.roberts@dot.ca.gov>; Pham, The@DOT <the.pham@dot.ca.gov>; Nguyen, Hiep@DOT
<Hiep.Nguyen@dot.ca.gov>; Vergel De Dios, Alberto C@DOT <albert.vergel.de.dios@dot.ca.gov>; Lee,
Alice M@DOT <alice.m.lee@dot.ca.gov>; Maenpaa, Amada M@DOT <amada.maenpaa@dot.ca.gov>;
Alvarez, Annabel M@DOT <annabel.alvarez@dot.ca.gov>
Subject: Acceptance of ICRs for the City of Palm Springs and Kimley-Horn and Associates, Inc. (P1391-
1111 Amendment)

NOTICE: This message originated outside of The City of Palm Springs -- DO NOT CLICK on links or open attachments
unless you are sure the content is safe.

Hello,

The Independent Office of Audits and Investigations (IOAI) conducted financial
reviews of Indirect Cost Rates (ICR) for all consultants, as certified in their Exhibit
10-K, Consultant Certification of Contract Costs and Financial Management
System.  The Agreement is between the Kimley-Horn and Associates, Inc. and
the City of Palm Springs (City).  The review was conducted in accordance with
Title 23 United States Code (USC) 112(b)(2) and Title 23 Code of Federal
Regulation (CFR) 172.11 to evaluate if the costs used in the ICR calculations are
reasonable and meet requirements of 48 CFR, Chapter 1, Part 31.  IOAI did not
audit, examine, or test any of the Consultants’ financial management systems
under generally accepted government auditing standards, and we do not
express an opinion on its adequacy, or express an opinion on any costs or
credits arising from the Agreement.

In addition, IOAI did not review proposed direct labor and other direct cost

mailto:sandy.bennion@kimley-horn.com
mailto:dmayes@asmaffiliates.com
mailto:sukhraj.kaur@dot.ca.gov
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(ODC) items for reasonableness and allowability per 48 CFR, Chapter 1, Part 31. 
Please note the following as it relates to proposed direct labor and ODC items:

48 CFR 31.202(a) - No final cost objective shall have allocated to it as a
direct cost any cost, if other costs incurred for the same purpose in like
circumstances have been included in any indirect cost pool to be
allocated to that or any other final cost objective. 

Administrative direct labor classifications are generally included in the
indirect cost pool and should not be included in the cost proposal as a
direct cost.

ODC items considered “Tools of the trade” are generally included in the
indirect cost pool and should not be included in the cost proposal as a
direct cost.

Per the City’s Master Agreement with the California Department of
Transportation (Caltrans), the City must ensure that all travel related costs
paid to all consultants such as mileage, per diem for meals and hotel rates
are not to exceed the California Department of Human Resources’ rates.

FOR FINANCIAL DOCUMENT PACKAGES RECEIVED AFTER JUNE 30, 2021,
CONSULTANTS’ 2020 ICR(S) ARE REQUIRED.

We reviewed and [accepted/adjusted or previously accepted] the following
Consultants’ ICRs and issued Caltrans’ acceptance identification numbers (ID).

CONSULTANT ICR Acceptance
ID

One-Year Applicable
Fiscal Period

Accepted
ICR

ASM Affiliates L2021-1363 1/1/20-12/31/20 177.72%

Note: For future contracts using the same fiscal year ICR, IOAI may request a separate field or project-
specific rate if appropriate (FAR 31.31.203(f) and the AASHTO Audit Guide Section 5.6). 

The Caltrans’ acceptance ID is also posted to IOAI’s website https://ig.dot.ca.gov/resources/icr-id-log, or
use the homepage link to navigate, https://ig.dot.ca.gov under the Resources tab, Indirect Cost Rate
(ICR) Acceptance/Approval (HTML) or (PDF).

Please note that IOAI reviews all ICRs developed by the consultants when
issuing Caltrans Acceptance ID numbers and the ICRs highlighted should be
applied to the cost proposals for this contract.

Acceptance of each of the Consultant’s ICR does not constitute establishment
of a cognizant approved ICR in accordance with 23 CFR Part 172.  IOAI retains
the right to audit the accepted rates or recommended adjustments upon
discovery of additional information.

This email is intended for the use of Caltrans and its sub-recipients and may be
provided to other governmental entities sharing cost data for the purposes of
complying with the acceptance of indirect cost rates pursuant to 23 USC 112. 

https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fig.dot.ca.gov%2Fresources%2Ficr-id-log&data=04%7C01%7Csandy.bennion%40kimley-horn.com%7Caa5dac93643d4352bdae08d96263d6ad%7C7e220d300b5947e58a81a4a9d9afbdc4%7C0%7C0%7C637649003226631395%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=j%2Fz%2FhbsK982JPnpWw5uLZcxdZZeXSODVOIo9FyCyspI%3D&reserved=0
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Specifically, 23 USC 112(b)(2)(E) states in part, audit information shall be
confidential and shall not be accessible or provided, in whole or in part, to
another firm or to any government agency which is not part of the group of
agencies sharing cost data, except by written permission of the audited firm.  If
prohibited by law, such cost and rate data shall not be disclosed under any
circumstances. 

Please retain a copy of this e-mail for your files.  If you have questions, please
contact Sukhraj Kaur, Auditor at (916) 323-7138 or Amada Maenpaa, Audit
Manager at (916) 323-7868.

Thank you.

Alice M. Lee
Audit Chief
Office of Project Delivery
Independent Office of Audits and Investigations

Sukhraj kaur
Staff Management Auditor, Specialist
Sukhraj.Kaur@dot.ca.gov | ig.dot.ca.gov
Cell: 530-693-0436
Office: 916-323-7138   
Independent Office of Audits and Investigations

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or
legally privileged information. It is solely for the use of the intended recipient(s).  Unauthorized
interception, review, use or disclosure is prohibited and may violate applicable laws including the
Electronic Communications Privacy Act. If you are not the intended recipient, please contact the
sender and destroy all copies of the communication.

mailto:Sukhraj.Kaur@dot.ca.gov
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fig.dot.ca.gov%2F&data=04%7C01%7Csandy.bennion%40kimley-horn.com%7Caa5dac93643d4352bdae08d96263d6ad%7C7e220d300b5947e58a81a4a9d9afbdc4%7C0%7C0%7C637649003226641347%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=x0l7OKLdhvS2GB3DWwUdMGL7XloWXOb7ydpGXD%2B7luY%3D&reserved=0


Overhead 

NTE

Fixed Fee 

NTE

177.72% 30.00%
Principal/Project Manager II $52.88 $93.98 $15.86 $162.72

Principal/Project Manager I $40.87 $72.63 $12.26 $125.77

Senior Archaeologist II $35.00 $62.20 $10.50 $107.70

Senior Archaeologist I $30.00 $53.32 $9.00 $92.32

Associate Archaeologist $25.00 $44.43 $7.50 $76.93

Assistant Archaeologist $24.00 $42.65 $7.20 $73.85

Architectural Historian/Historian III $55.29 $98.26 $16.59 $170.14

Architectural Historian/Historian II $40.17 $71.39 $12.05 $123.61

Architectural Historian/Historian I $28.85 $51.27 $8.66 $88.78

GIS Administrator II $41.00 $72.87 $12.30 $126.17

Graphics Supervisor $28.00 $49.76 $8.40 $86.16

Word Processor II $28.00 $49.76 $8.40 $86.16

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

$0.00 $0.00 $0.00

Whatcom County Agreement:

Actuals Not To Exceed Table (ANTE)

All Inclusive 

Hourly Billing 

Rate NTE

Stanwood, WA 98292

26231 72nd Ave NW UNIT 201

ASM Affiliates

Job Classifications
Direct Labor Hourly 

Billing Rate NTE
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Exhibit D Sub-consultant Cost Computations 
 

The CONSULTANT shall  not  sub-contract  for  the  performance  of  any  work  under  this  
AGREEMENT without prior written permission of the AGENCY. Refer to section VI “Sub-
Contracting” of this AGREEMENT. 

N/A 
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Exhibit E County Ordinance on Nondiscrimination 
 

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, and 
successors in interest agrees as follows:  

WHATCOM COUNTY ORDINANCE 2021-016 

1. Non-Discrimination in Employment:

The County’s policy is to provide equal opportunity in all terms, conditions and privileges of
employment for all qualified applicants and employees without regard to race, color, creed, religion,
national origin, sex, sexual orientation (including gender identity), age, marital status, disability, or
veteran status.  The Contractor shall comply with all laws prohibiting discrimination against any
employee or applicant for employment on the grounds of race, color, creed, religion, national origin,
sex, sexual orientation (including gender identity), age, marital status, disability, political affiliation, or
veteran status, except where such constitutes a bona fide occupational qualification.

Furthermore, in those cases in which the Contractor is governed by such laws, the Contractor shall take
affirmative action to insure that applicants are employed, and treated during employment, without
regard to their race, color, creed, religion, national origin, sex, age, marital status, sexual orientation
(including gender identity), disability, or veteran status, except where such constitutes a bona fide
occupational qualification.  Such action shall include, but not be limited to: advertising, hiring,
promotions, layoffs or terminations, rate of pay or other forms of compensation benefits, selection for
training including apprenticeship, and participation in recreational and educational activities. In all
solicitations or advertisements for employees placed by them or on their behalf, the Contractor shall
state that all qualified applicants will receive consideration for employment without regard to race,
color, religion, sex or national origin.

The foregoing provisions shall also be binding upon any subcontractor, provided that the foregoing
provision shall not apply to contracts or subcontractors for standard commercial supplies or raw
materials, or to sole proprietorships with no employees.

2. Non-Discrimination in Client Services:

The Contractor shall not discriminate on the grounds of race, color, creed, religion, national origin, sex,
age, marital status, sexual orientation (including gender identity), disability, or veteran status; or deny
an individual or business any service or benefits under this Agreement unless otherwise allowed by
applicable law; or subject an individual or business to segregation or separate treatment in any manner
related to his/her/its receipt any service or services or other benefits provided under this Agreement
unless otherwise allowed by applicable law; or deny an individual or business an opportunity to
participate in any program provided by this Agreement unless otherwise allowed by applicable law.
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Exhibit F Certification Documents 

Exhibit F-1 Certification of Consultant 
Exhibit F-2 Certification Regarding Debarment, Suspension and other Responsibility Matters – 

Primary Covered Transactions 
Exhibit F-3 Certification Regarding the Restrictions of the Use of Federal Funds for Lobbying 
Exhibit F-4  Certificate of Current Cost or Pricing Data
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Exhibit F-1 Certification of Consultant 

I hereby certify that I am the and duly authorized representative of the firm of 

whose address is 

and that neither the above firm nor I have 

a) Employed or retained for a commission, percentage, brokerage, contingent fee, or other
consideration, any firm or person (other than a bona fide employee working solely for me or the
above CONSULTANT) to solicit or secure this AGREEMENT;

b) Agreed, as an express or implied condition for obtaining this contract, to employ or retain the
services of any firm or person in connection with carrying out this AGREEMENT; or

c) Paid, or agreed to pay, to any firm, organization or person (other than a bona fide employee
working solely for me or the above CONSULTANT) any fee, contribution, donation, or
consideration of any kind for, or in connection with, procuring or carrying out this
AGREEMENT; except as hereby expressly stated (if any);

I acknowledge that this certificate is to be furnished to Whatcom County in connection with this 
AGREEMENT involving participation of federal or state funds, and is subject to applicable State and 
Federal laws, both criminal and civil. 

Consultant (Firm Name) 

Signature (Authorized Official of Consultant) Date 
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Exhibit F-2 Certification Regarding Debarment Suspension and Other 
Responsibility Matters - Primary Covered Transactions 

This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As such, the 
contractor is required to verify that none of the contractor’s principals (defined at 2 C.F.R. § 180.995) or 
its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified 
(defined at 2 C.F.R. § 180.935). 

The contractor must comply with 2 C.F.R. pt. 180, subpart C and2 C.F.R. pt. 3000, subpart C, and must 
include a requirement to comply with these regulations in any lower tier covered transaction it enters into. 

I. The prospective primary participant certifies to the best of its knowledge and belief, that it
and its principals:

A. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal department or agency;

B. Have not within a three (3) year period preceding this proposal been convicted of or had a
civil judgment rendered against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (Federal, State, or
local) transaction or contract under a public transaction; violation of Federal or State anti-trust
statues or commission of embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property;

C. Are not presently indicted for or otherwise criminally or civilly charged by a governmental
entity (Federal, State, or local) with commission of any of the offenses enumerated in paragraph
(1)(b) of this certification; and

D. Have not within a three (3) year period preceding this application / proposal had one or more
public transactions (Federal, State and local) terminated for cause or default.

II. Where  the  prospective  primary  participant  is  unable  to  certify  to  any  of  the  statements  in
this certification such prospective participant shall attach an explanation to this proposal.

Consultant (Firm Name) 

Signature (Authorized Official of Consultant) Date 
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Exhibit F-3 Certification Regarding the Restrictions of the Use of Federal 
Funds for Lobbying 

Exhibit “F-3” is required only in AGREEMENT’s over one hundred thousand dollars 
($100,000.00) 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to 
any person for influencing or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, or any employee of a Member 
of Congress in connection with the awarding of any Federal contract, the making of any Federal 
grant, the making of any Federal loan, the entering into of any cooperative agreement, and the 
extension, continuation, renewal, amendment, or modification of Federal contract, grant, loan or 
cooperative agreement. 

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person 
for influencing or attempting to influence an officer or employee of any Federal agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress 
in connection with this Federal contract, grant, loan or cooperative AGREEMENT, the undersigned 
shall complete and submit Standard Form - LLL, “Disclosure Form to Report Lobbying,” in 
accordance with its instructions. 

3. The undersigned shall require that the language of this certification be included in the award 
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, 
loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making or 
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to file 
the require certification shall be subject to a civil penalty of not less than $10,000.00, and not more than 
$100,000.00 for each such failure. 
 
The Contractor, ASM Affiliates, certifies or affirms the truthfulness and accuracy of each statement of its 
certification and disclosure, if any. In addition, the Contractor understands and agrees that the provisions 
of 31 U.S.C. Chap. 38, Administrative Remedies for False Claims and Statements, apply to this 
certification and disclosure, if any. 
 
 
  

          

 
           

  

Signature (Authorized Official of Contractor) Date 
 
 
 

           
  

Name and Title of Contractor’s Authorized Official (printed) 
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Exhibit F-4 Certification of Current Cost or Pricing Data 

Exhibit “F-4” is required only in AGREEMENT’s over five hundred thousand dollars ($500,000.00.) 

This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defined in 
section of the Federal Acquisition Regulation (FAR) and required under FAR subsection 15.403-4) 
submitted, either actually or by specific identification in writing, to the Contracting Officer or to 
the Contracting Officer’s representative in support of        * are 
accurate, complete, and current as of      **.  

This certification includes the cost or pricing data supporting any advance AGREEMENT’s and forward 
pricing rate AGREEMENT’s between the offer or and the Government that are part of the proposal. 

Firm:   

Signature Title

Date of Execution ***: 

*Identify the proposal, quotation, request for pricing adjustment, or other submission involved, giving the appropriate identifying number
(e.g. project title.)
**Insert the day, month, and year, when price negotiations were concluded and price AGREEMENT was reached.
***Insert the day, month, and year, of signing, which should be as close as practicable to the date when the price negotiations were
concluded and the contract price was agreed to.
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Exhibit G Granting Agency Provisions 
 

 

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, and 
successors in interest agrees as follows: 

1. EQUAL EMPLOYMENT OPPORTUNITY 

Compliance with E.O. 11246, “Equal Employment Opportunity,” as amended by E.O. 11375, 
“Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and as 
supplemented by regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs, 
Equal Employment Opportunity, Department of Labor.” 

2. SECTION 504 OF THE REHABILITATION ACT, 1973, AS AMENDED (29 U.S.C. 794).   

Compliance with Section 504 of the Rehabilitation Act of 1973, as amended, which provides that no 
otherwise qualified individual shall, solely by reason of his or her disability, be excluded from 
participation (including employment), denied program benefits or be subjected to discrimination 
under any program or activity receiving federal assistance funds.  

3. PUBLIC LAW 88-352, TITLE VI OF THE CIVIL RIGHTS ACT OF 1964(42 U.S.C. 2000d et seq.)  

Compliance with the provisions of "Public Law 88-352," which refers to Title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d et seq.).  The law provides that no person in the United States shall, 
on the grounds of race, color or national origin, be denied the benefits of, be excluded from 
participation in, or be subjected to discrimination under any program or activity receiving federal 
financial assistance. Implementing regulations for the Act are found at 6 C.F.R. Part 21 and 44 C.F.R. 
Part 7. 

4. LAW AGAINST DISCRIMINATION, CHAPTER 49.60 RCW.   

Compliance with the provisions of Chapter 49.60 RCW in all activities relating to this Grant 
Agreement.  

5. CONTRACTING WITH SMALL MINORITY FIRMS, WOMEN’S BUSINESS ENTERPRISE 
AND LABOR SURPLUS AREA FIRMS.  

In accordance 44 CFR 13.36(e), COTRACTOR shall: (1) take all necessary affirmative steps to 
assure that minority firms, women’s enterprises and labor surplus area firms are used when possible. 
(2) Affirmative steps shall include: (i) Placing qualified small and minority businesses, and women’s 
business enterprises on solicitation lists; (ii) Assuring that small and minority enterprises are 
solicited whenever they are potential sources; (iii) Dividing total requirements, when economically 
feasible, into smaller tasks or quantities to permit maximum participation by small and minority 
business, and women’s business enterprises; (iv) Establishing delivery schedules, where the 
requirement permits, which encourage participation by small and minority business, and women’s 
business enterprises; and (v) Using the services and assistance of the Small Business Administration, 
and the Minority Business Development Agency of the Department of Commerce. 

6. DHS SEAL, LOGO, AND FLAGS 

The contractor shall not use the DHS seal(s), logos, crests, or reproductions of flags or likenesses of DHS 
agency officials without specific FEMA pre-approval. 

7. CLEAN AIR ACT 

The contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to 
the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. 
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The contractor agrees to report each violation to the AGENCY and understands and agrees that the 
AGENCY will, in turn, report each violation as required to assure notification to the Federal 
Emergency Management Agency, and the appropriate Environmental Protection Agency Regional 
Office.  
 
The contractor agrees to include these requirements in each subcontract exceeding $150,000 financed 
in whole or in part with Federal assistance provided by FEMA.  

8. NO OBLIGATION BY FEDERAL GOVERNMENT 

The Federal Government is not a party to this contract and is not subject to any obligations or liabilities 
to the non-Federal entity, contractor, or any other party pertaining to any matter resulting from the 
contract. 

9. FRAUD AND FALSE STATEMENTS 

The Contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and 
Statements) applies to the Contractor’s actions pertaining to this contract. 

 

Should a direct conflict exist between a GRANTING AGENCY provision and another CONTRACT 
provision, the CONSULTANT shall follow the more restrictive requirement. 
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Exhibit H Alleged Consultant Design Error Procedures 
 

The purpose of this exhibit is to establish a procedure to determine if a consultant has alleged design error 
is of a nature that exceeds the accepted standard of care. In addition, it will establish a uniform 
method for the resolution and/or cost recovery procedures in those instances where the agency believes 
it has suffered some material damage due to the alleged error by the consultant. 

Step 1 Potential Consultant Design Error(s) is Identified by Agency’s Project Manager 

At the first indication of potential consultant design error(s), the first step in the process is for 
the Agency’s project manager to notify the Director of Public Works or Agency Engineer regarding 
the potential design error(s). For grant funded projects, the granting agency’s representative should 
be informed and involved in these procedures. (Note: The Director of Public Works or Agency 
Engineer may appoint an agency staff person other than the project manager, who has not been 
as directly involved in the project, to be responsible for the remaining steps in these procedures.) 

Step 2 Project Manager Documents the Alleged Consultant Design Error(s) 

After discussion of the alleged design error(s) and the magnitude of the alleged error(s), and with 
the Director of Public Works or Agency Engineer’s concurrence, the project manager obtains more 
detailed documentation than is normally required on the project. Examples include all decisions and 
descriptions of work, photographs, records of labor, materials, and equipment. 

Step 3 Contact the Consultant Regarding the Alleged Design Error(s) 

If it is determined that there is a need to proceed further, the next step in the process is for the 
project manager to contact the consultant regarding the alleged design error(s) and the magnitude of 
the alleged error(s). The project manager and other appropriate agency staff should represent the 
agency and the consultant should be represented by their project manager and any personnel 
(including sub-consultants) deemed appropriate for the alleged design error(s) issue. 

Step 4 Attempt to Resolve Alleged Design Error with Consultant 

After the meeting(s) with the consultant have been completed regarding the consultant’s alleged design 
error(s), there are three possible scenarios: 

• It is determined via mutual agreement that there is not a consultant design error(s). If this is the
case, then the process will not proceed beyond this point.

• It is determined via mutual agreement that a consultant design error(s) occurred. If this is the
case, then the Director of Public Works or Agency Engineer, or their representatives, negotiate a
settlement with the consultant. The settlement would be paid to the agency or the amount would
be reduced from the consultant’s agreement with the agency for the services on the project in
which the design error took place. The agency is to provide the granting agency a summary of
the settlement for review and to make adjustments, if any, as to how the settlement affects
federal reimbursements. No further action is required.

• There is not a mutual agreement regarding the alleged consultant design error(s). The consultant
may request that the alleged design error(s) issue be forwarded to the Director of Public Works or
Agency Engineer for review. If the Director of Public Works or Agency Engineer, after review with
their legal counsel, is not able to reach mutual agreement with the consultant, proceed to Step 5.
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Step 5 Forward Documents to Granting Agency 

As required by GRANTING AGENY, all available information, including costs, may be required to 
be forwarded the GRANTING AGENCY for their review and consultation 
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Exhibit I Consultant Claim Procedures 

The purpose of this exhibit is to describe a procedure regarding claim(s) on a consultant agreement. 
The following procedures should only be utilized on consultant claims greater than $1,000. If the 
consultant’s claim(s) total a $1,000 or less, it would not be cost effective to proceed through the 
outlined steps. It is suggested that the Director of Public Works or Agency Engineer negotiate a fair 
and reasonable price for the consultant’s claim(s) that total $1,000 or less. 

This exhibit will outline the procedures to be followed by the consultant and the agency to consider a 
potential claim by the consultant. 

Step 1 Consultant Files a Claim with the Agency Project Manager 

If the consultant determines that they were requested to perform additional services that were outside 
of the agreement’s scope of work, they may be entitled to a claim. The first step that must be 
completed is the request for consideration of the claim to the Agency’s project manager. 

The consultant’s claim must outline the following: 

• Summation of hours by classification for each firm that is included in the claim

• Any correspondence that directed the consultant to perform the additional work;

• Timeframe of the additional work that was outside of the project scope;

• Summary of direct labor dollars, overhead costs, profit and reimbursable costs associated
with the additional work; and

• Explanation as to why the consultant believes the additional work was outside of the
agreement scope of work.

Step 2 Review by Agency Personnel Regarding the Consultant’s Claim for Additional Compensation 

After the consultant has completed step 1, the next step in the process is to forward the request to the 
Agency’s project manager. The project manager will review the consultant’s claim and will meet with 
the Director of Public Works or Agency Engineer to determine if the Agency agrees with the claim. If 
a Granting Agency is participating in the project’s funding, forward a copy of the consultant’s claim 
and the Agency’s recommendation for grant participation in the claim to the Granting Agency’s 
representative. If the claim is not eligible for grant participation, payment will need to be from agency 
funds. 

If the Agency project manager, Director of Public Works or Agency Engineer, Granting Agency 
representative  (if applicable) agree with the consultant’s claim, send a request memo, including 
backup documentation to the consultant to either supplement the agreement, or create a new agreement 
for the claim. After the request has been approved, the Agency shall write the supplement and/or new 
agreement and pay the consultant the amount of the claim. Inform the consultant that the final payment 
for the agreement is subject to audit. No further action in needed regarding the claim procedures. 

If the Agency does not agree with the consultant’s claim, proceed to step 3 of the procedures. 
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Step 3 Preparation of Support Documentation Regarding Consultant’s Claim(s) 

If the Agency does not agree with the consultant’s claim, the project manager shall prepare a 
summary for the Director of Public Works or Agency Engineer that included the following: 

• Copy of information supplied by the consultant regarding the claim;

• Agency’s summation of hours by classification for each firm that should be included in the
claim

• Any correspondence that directed the consultant to perform the additional work;

• Agency’s summary of direct labor dollars, overhead costs, profit and reimbursable costs
associate with the additional work;

• Explanation regarding those areas in which the Agency does/does not agree with the
consultant’s claim(s);

• Explanation to describe what has been instituted to preclude future consultant claim(s); and

• Recommendations to resolve the claim.

Step  4  Director  of  Public  Works  or  Agency  Engineer  Reviews  Consultant  Claim  and  
Agency Documentation 

The Director of Public Works or Agency Engineer shall review and administratively approve or 
disapprove the claim, or portions thereof, which may include getting Agency Council or Commission 
approval (as appropriate to agency dispute resolution procedures). If the project involves grant 
participation, obtain concurrence from the Granting Agency’s representative regarding final settlement 
of the claim. If the claim is not eligible for grant participation, payment will need to be from agency 
funds. 

Step 5 Informing Consultant of Decision Regarding the Claim 

The Director of Public Works or Agency Engineer shall notify (in writing) the consultant of their final 
decision regarding the consultant’s claim(s). Include the final dollar amount of the accepted claim(s) 
and rationale utilized for the decision. 

Step 6 Preparation of Supplement or New Agreement for the Consultant’s Claim(s) 

The agency shall write the supplement and/or new agreement and pay the consultant the amount of the 
claim. Inform the consultant that the final payment for the agreement is subject to audit. 




