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R Uigoing Intering Morstorium Fo rry Point Urban Growtds Acca

Uear Honosahde Council Members:

Cherrv Poinl™s we appreciate the
viching

the BP Cherry Point Refine

HLRCHLS 0 §"w“uzw quamu Number XE O19-397, pro
4l County's “Moratonum on the Acceplance and Processir
"e; pim AR as“s«i ?mmu iy i«, Cherry Point Urbuan Growth Area the Prinary Pue :
Which Would Be the Shipment of Unrelined Fossit Fuels Not o Be Processed an Cherry
Foint” (“Proposed Moratoriam”).'

¢ 9, 200 A Whatcom County has enacted a
“tntorim’” o1 name only. An wngsm cdented

For more than 3% months-—since Aug
series of conxecutive morateria that have hego
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fetencies, Whatcom County’s moratori bave
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I addition to these procedural de

viedated, and will continue to viokate, both federal amd slote substanive low. As s
i e dotall helow, ool only 8 the Propesed Morstoriom inconsisient with the GWA,
Stute Environmenial Policy Act ("SEPA™, and the Whatcom County Comprebensive Plan,
hut it atse vinates the ULS. Constitution and 15 preempted by several federal statutes,

serusseed

Cherry Point urges the County Council not o enect the Proposed Moratorians and
o rmstead put an end to this developinent ban tiat never should have been enacted in -l’ﬁ»af
fiest place, Tet shome extended seven times, Wihalcom County refinenes —whuch supp
by und thewsands mwore tndieot jobs--can best contribuie o
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Whatean County Couneil
December 3, 2010

Whatcu i they are able to respond and adupt w the highly
changang, dyviome atarket Tor ranspos
|

ive, rapidls

cison fuels. The Count - pc:i'{;!njii.mi

Mteri” monatorie should pot contng

'mieimim., and illegal extension of i SO LR & 1T
County Counetd p cods wath the Proposed Moeatornmn, woe reserve our right to challenge

th onbianoce in oo

i. Tue PrOPOSED Fioati CONSECUTIVE EXTENSION OF THE MOBATORIUNM
WOorne VIorATs WAsSHINGTON LAW ON INTERDVM ZONING MEASURES

”’Lf‘ls:“"'”-“” vorung mweasures are ntended o be femporary i natune, sy
Councel s mesuse of thas zoning i’ﬂcck‘m{mm srendel ade foacto permunent deve *'spm%:szi. tran
ERHIE IS d{:z‘aﬁ with both the Wastungron Planning Enabling Act and Growth Management

MATS

The Revised Code f"s%" Wushington permits county planmmyg agencies to simplement
Tipterim” zoning measures w only lmited chrcumstances. As zh& Proposed Moratoriam
observes, the Plasning Enabling .:%i {ROW 83 3670790 and 36.70.793 ~allow for the
adoption of mterim official conrols.™ Section 36.70.790 provides that a planning agency
inay, s good Jaith and in case of emergency. “adOpt as an emergency measure a lemporury
inferim coming map the purpose of w %m?s hat! be 1w chusily or regulate uses and related
matters as constitute the emergeney,” Bugmﬁm 3670790 was the only posstble sourve of
authority to adopt interim ordinances untl 19927 In 1992, the Washington Legislature
passed Senate Bill 3727, which created ROW section 36.70,795. Proponents of Senate Bil
5727 explained that the bill was mtended 1w “Bmitf] abuse of moratorium and interim
zoning by limiting duration and reducing surprise factor when adopted ™ Thus, section
3670795 requires that counties hold public hearings on interim moratoria and restricts
such measures s month repewable tme penods,” The Washingion Court of Appeals
has recognized that the purpose of section 36.70.798 s to “prowect private property rights

P Peoposed Muoriiorie a1,
TROW S 6T TH0 femplusis added) Alhough ROW soctios 36, 70,790 onby mientions 3 Sempot
gomng map” W astingon coures ral sechion ﬂ%ﬁ £.790 as applyiog both 103 roning meg and 10 Jarance
thae woald wlopt the map, Pevore Cuanvos, LU v Oy, of Benton, Ne, 34600-5-11, 3017 Wi W*’i‘? JER
{Wash, € App. July 27, 20
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%’*ﬁ* o the OMAL Seotion 36704 W echoes the hmguage of the section @705,
as weal planmng agencies can ooly implement wierim roning measures under the GMA if a
public hearmg s beld and the mormona see hamited 1o secmonth rene wable time periods.
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[d have lasted four years.” In response to a
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"a:kr‘as-}m-*c: Plan, Couvncibmember Tudd Donovan asked  whether o “emporary
torim” approach would “require fess o the record as far as a polce powers
Feation.”! Mogeover, on August 3, 2016, six days before the County Council enacted

the initial emergency moratorium, former Councilmember Carl Weimer indicated in an

ematl o an emplovee of Stand Barth that, while emergency moratoria are Iimited o 60
davs, “[tihe normal way around this 1s 1o pass another interim ordinance for a six month
period.”’?  One week later, and just four days afler the Bmergency Moratorium was
enacted, County Clerk of the Lmum% Drana Broven-Davis emaied Councllmember Bury

P, I
WrAR (BT

ab 56 fempligsis added ),

T ALEES
Flenmigg Lﬁm, ]
 SehE BT, "vfnm!

(] g%h; yprisedarad regur

v Frakes amd Barry Buchanan, "Ry i M;s; 13,

g Carl Wenner 1o Vi Krogh, “Feed, Biradl moratorums langusge - part 37 Aug. 30 2006, v 58

Ab i ms‘hwx aadiddy




Porter

Whotvom Craenty Couneid
December 3, 2009
Page 4

Huchw
exdemd e woratorigm iy

w (o indicate that she would begin working
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on drafimg an interin messure

Thieo-plas years and seven Vinterinn” extensions bter, the County Counetd s
moratorism on dovelopment o Chorry Poing yemains in offect Tade Hmember
Burbura Brenner foreshadowed a perpetual exrension of the morartoria ar the Se ther 13,
2006 Special Committer of the Whale Meeting when she expressed skepticisy
Councilmember Rud Browne's claim thar the County's first exiension would be
etertn moratarnn”s RS just an intering, this s just 60 days, it just keeps growt
There 1 be another inerim and another one and untif there’s a final one""" Because
Proposed Morastorum, Bke the fong bine of “isterim’ moratoria enacted hefore i, cannal

trately be considered a Ttempo B
challenged,

s muster i

ary protective mcasure,” 8 would ot

The repeated repewal of “mterim” moratorta, without conducting environmental
apatysis, s aiso unlawtul upder SEPA «Ch 43 21C ROW L SEPA requires that government
wer the general weliare, s economic, and other requirements in weighing and
bufanving alternatives before making final decisions.”™  Ax noted above, the interim
moratoria enocted for the Cherry Point Urban Growth Area have Tong exceeded the point
where they can be considered “empuorary protective measures.”  The County must
therefore comply with all SEPA requirements before re-enacting this measure,
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118 THE PROPOSEDR MORATORIUM IS TINCONSTITUTIONAL

As the BP Cherry Point Refinery and WSPA have noted i their comments on prior
versioas of the Moratorium—and as further explamed here-—the County’s actions violate
the dormant Commmerce Clause of the US, Constitution. i short, the V.S, Constitution
; 1gress the power fthe regulate comumerce with forcign asations, and among the
sieveral states ™ The Commerce Clmse has 2 7 :
state and local gov

sably “diseriminatfing ]

i

mierstute low of articles of commerce.
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A Discrimination Against Interstate Commerce

The dormant Commerce Clatse resteicss state and local governmenta’ ability w
jmumn de ;‘K;mnt wberstate conmneree by Clavar [z’s‘}w§ Y-S Lale COORHTHY FILETEss Over
wois discriminatory, "8 s virtuadly per se ill’*‘itgizf " The
v of the state or bocal government demonstrates that 1 “serves a

ary

" that Meoutd not be served as well by availuble nondiscrimina

4u 1Y
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The Proposs v iscriminates agamst interstate commerce, The
Moratonum bars companies 1 Cheiry Point from constructing or expanduty Tacilities hat
eceive, transler, or store crude oll, wrdesy the oil will be processed or consuied withia
Whateom County. That t5, companies are free W construet or expand Lacihities as long as
they wse focal religerios o process thewr fuel. The Moratarium thus disfevors companies

that wish 1o mansport orude oif through the county for rwawm:«*mw eleewhere. And i has
the %"la‘;u:t'éi‘;‘lf '&F'ﬁ?‘«‘!‘ of steering business toward local refineries, to the detriment of aut-of-

competitors,”

15 scheme planly violates the dormant Commerce Clause, The Supreme Court
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Because the Proposed Moratorium discriminates against infersfate commerce in
both purpose and effect, 1 could be upheld only if the County could demonstrate that it
was the only means avalable w advance a legdimae local interest. Bven assuming the
Proposed Moratorum serves o legitimale interest in public mfciv the Ciunly cannol show
that it lacked any nondiscriminatory means 1o achicve that same end.

BE. Excessive Burden on Inferstate Commerce

The Proposed Moratorium alve violates the dormant Commaerce Clause by placing
burdens on nierstate commerce that clearly exceed ity putative local benefits. In Pike
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I, the Supreme Cownt beld thar even o stute or Jocal ordinance that
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wree o process their fuel in the county, Out-olstate produc
ineries will have no chowe bul o wroule ifmw m«z!, vausiag u«,inms}.w
" And any interest in redud ¢ 0il exports and
uel emissions cannot be treated as “putative focal bonefits”™ for puarposes of

use loead ret
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id

the Conmmerce Clagse

The Proposed Moratorum purports o serve local mte
safety by, for example, reduang the rsk of tramn deradments qsz £X
serests cannot jasuly the ordinance for multiple reasons. Farst, the Proposed Moratorm
mciudes an exemplion that allows (ndeed, encouragesy the tramsportation of crude vl it
the county for processing, This exemption underpuines the asserted safety mierests, as i
abfows trains and pipelines (o operate nopwithstunding the risks.” B Muoreover, any
companies that choose not o use local refineries will likely have o transport their crude

oil oy export markets via lorger and less convenient That may well increase the
overall number of accidents; as the Supreme Court has noted i the tucking confext
“[uther things heing equal, accidents are proportional ty distance traveled ™™
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. Direct Regulation of Extraterritorial Conduct
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s¢ when 1 has the practivad
The practical effect of the
girences nf the fordinunee]
’f g , , cel oy anteract with the
irimate regudatory regimes of WE Wy ‘?un 3 m ; <or wondd arise f not one. bt
Ay Or avery, Male a .:f,.;mefm. iﬁz’i(%i‘:r the Proposed Moratorum,
mipanies that previously could have transponted crude ol ¢ B the county for export
st pow elther reroute ther shapmenis or agree w refine thew fuel ot local refineries, The

Proposed Moratorivm therefore uneonstiutionally regulates out-of-county conduct

elteat ol

L

s ey b
wsetf, b ulso by

D. Interference with Foreign Commerce

Finally, the Propesed Moratonom vielales the dormant Foreign Commerce Clause
which alse constrams state and local governments” authonty to regalate commerce. 7l is
a well-accepted rule that state restiichions burdening toreign commerce are subjected W a
wore rigerous and searclung serutiny,” ' given “the special nced for federal uniformity” in
matters of international wide.” The Sepreme Court relied in part on this doctrine (o
mvalidate an Alaska statute requiring locsl processing of Alaska tmber privr io export.”®
The Court explained that it would be "peculiarly inappropriate” to allow slates o impose
expart restrivtions on acng‘mwx\» ed thimber, since Congress had given the matter
aftention’” in previous years.”

substuntial

Here, wuo, the federal government has pad “sebstaniial attention” 1o the subgect of
crude okl oxports, "E‘he: Cbama Administraton Bfted the 40-vear ban oo crude o1l oxy
in Decernber 20057 Crude ol exports have increased dramatically wy the
amlb encowraging coorgy exports remains conteal 1o US foreiga policy.™ The Proposeild
Moratorium, however, prevents companios from constructing and expanding Faeilities
designed 1o export crude oif and other unrefined fossil fuels, Indeed, there is evidence that
the Council enacted the first reration sn‘ the Moratorium for the express purpose of
reducing exports; one Councilmember referred o the process of drafting the regelations as
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fit. Trp Provosen MoRsroRIEM WOULD BE PREEVIPTED BY FEDERAL LAw

Federal faw rec
national commerce. and

pnizes that the energy and iransportation mdusties wre eritical o
hat these ndusiries cannot serve our aation effectvely without
uniform, federad regulation. Accordingly, Congress has enacted numerous stalutes thut
prevent [ucal govermmenis across the countey from collectively oreating “patchworks™ of
focal regulations that remder national complisnee on mdustry’s part difficult, it oot
i 5 Here, the Proposed Moratortum infringes on three areas of i;sw ?mt . mm_,i@:u
wessly reserved for exchusive or near-exclusive lederal reguiatio dds 120
the transportation of bezardous materials; and (3} intersiate ;f%igwim. s

Propesed Moratorium conflicts with these statures, it is preempied under the federal

Supremacy Clause ™

Al Itlegal Resulation of Railroads

Congress has vigilantly expressed its intent to shueld rlroads from state and foval
epulation since enacting the Interstate Comnerce Aot (0 b 1SR In 1u9s,
Congress replaced the ICC with the Interstate Commerce Commission Termimation Act
(CICCTA™YL in part with the poal of mpzmdﬁs 1 even further federal urm?mmn over
rafleoads. ™ The ICOTA assigns ' , ¢ Trunsportation Bowd (58
exclusive jurisdiction over ransportation by ral carriers, as well as the construction,
geguisition, operation, or abandonment of mew rafl facidities, even those located within one
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stare.” The ICCTA provides that STH's re

and expressly preciapis state epulation of radroads.
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not hesiated o overiyrn stabe aml
it cdevelopment buns like in the
i would continue the County’s

b facidities and lines in
Whatcom County. Indeed, the Propos pexpressly provides that “rail loading
and offloading facilities, road spurs, or any other such physieal infrastructiure” fall within
the cxpansive delimtion of fuciboes that are basred from development ™ Accordingly. the
Proposed Moratoriem bkely runs afoul of the BOUTAL

Foderal courns, includis
local permitang rules for ol
Proposed Moratorinm * Here
antuwiul prohibitton on the const

B. IHegal Regulation of Hazardous Material Transportation

Cengress enacted the Huzardous Material Transportation Act CHMTA™ (0 ensare
the free, efficient, and safe transportation of huzardous materials i commerce. The HMTA
grants the Secretary of Transportation exclusive authonty 1o promulgate and enforce
fgorous. undorm regulatons, and safety standards for the transportation of these matersals
m Congress. Recognizing that divergent state and local regulations would impede the
ransportaiion of these materials, Congress included o sirong federal preemption clause in
the HMTA and 43 enactin lations, the Hazardous Materials Regulations ("HMR™).
This preempion clause leaves almost oo room for states to repulute hazardous material
wansportagon.  Indeed, any regulation that does not condorm 1o the HMR in “every
stpaifeant respect” 18 preempied.

The HMR s Hazardous Matevials T
be wansported, as well as any applicable quantity Hmitations and puckaging requirements,
Petroleum crude od, gasoline, diesel. and jet fuel are wpong the hazardous materials
included on the Hazardous Materials Table.™  In addition to establishing quantity
Himitations and handling procedures for hazardous nuderials, the HMR recognizes that
unnecessary delays in the ransporation of hazardous materials compromise safety. The
HMR thus requires that “all shipments of hazardous materials . . . be ansported without

sshes whot hazardous mugertals may
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Robert Allendorfer, Refinery Mumager, BP Cherey Point Refinery

Pam Brady, Assoc. Director, NW Gov't and Public Affairs, BP Cherry Point Refine
Christina Landgraf, Counsel, BP

Yunesya E’ﬁwsﬁ, Stoel Rives

Erhan Shenkmun Amold & Porter




